Decisions of 


The Comptroller General 


OF THE UNITED STATES 


VOLUME 3 3 


JULY 1, 1953, TO JUNE 30, 1954 


LINDSAY C. WARREN 
Comptroller General of the United States 


FRANK H. WEITZEL 
Assistant Comptroller General of the United States 


UNITED STATES 
GENERAL ACCOUNTING OFFICE 














UNITED STATES 
GOVERNMENT PRINTING OFFICE 


WASHINGTON : 1954 


For sale by the Superintendent of Documents U.S. Government Printing Office 


Washington 25,D.C. ~- Price $2.50 











LINDSAY C. WARREN 


Comptroller General of the United States 





FRANK H. WEITZEL 


Assistant Comptroller General of the United States 


General Counsel 


EDWIN L. FISHER 
Associate General Counsels 


RALPH E, CASEY 





ELDRED N, MAHONEY WILLIAM L. MORROW 


Ill 








Preface ....- 


List of Comptrollers of the Treasury, etc 
List of Comptrollers General of the United States 
List of Claimants, etc 
Table of Statutes, etc., Cited in Decisions 
Decisions of the Comptroller General of the United States 
Appendix --- 


Index Digest 


Contents 


Compiled in the 
INDEX-DIGEST SECTION 
of the 
OFFICE OF THE GENERAL COUNSEL 
under the supervision of 
JAMES GREENHAUS ; 
Supervising Attorney-Adviser (Fiscal) 


Page 
vil 
Ix 
xI 
XII! 
17 








EO Nee let Oe ie SS eee ee wae YW eet YY Wai w = I el Cre a ON 








Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 33 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The decisions appearing in these vol- 
umes have been selected as constituting the more important, from the 
standpoint of general application and precedent, of those rendered 
during each fiscal year. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of depart- 
ments and establishments and disbursing officers (sec. 8 of the act of 
July 31, 1894, as amended, 42 Stat. 23, et seq.), and to certifying 
officers (section 3 of the act of December 29, 1941, 55 Stat. 875). 
Decisions also are rendered to claimants who request review or recon- 
sideration of claims which have been disallowed in whole or part, and 
to disbursing and certifying officers who request reconsideration of 
items for which credit has been disallowed. It is with the view to 
preserving such decisions in an authentic and permanent form, con- 
venient for reference, and to provide guidance for the administrative 
officers of the Government that these volumes are published. 

For the most part, the decisions contained in this series are made 
available to the various Government agencies in advance of publica- 
tion of the volume through the circulation of mimeographed copies 
of the decisions and of the “Daily Synopses of Decisions,” as well as 
by the issuance of separate monthly pamphlets which eventually are 
consolidated into the annual volume. 

Separate pamphlets containing the appendix, index-digest, table of 
statutes cited, etc., pertaining to a particular volume of the decisions 
of the Comptroller General also are published to afford complete 
fiscal year coverage of the published decisions to those subscribers 
who receive only the monthly pamphlets. 

Also, there have been compiled three consolidated indexes, the first 
entitled “Index to the Published Decisions of the Accounting Officers 
of the United States, 1894-1929,” the second, “Index-Digest of the 
Published Decisions of the Comptroller General of the United States, 
July 1, 1929-June 30, 1940,” and the third, “Index Digest of the 
Published Decisions of the Comptroller General o fthe United States, 
July 1, 1940-June 30, 1946.” A consolidated index-digest for the 
period July 1, 1946—June 30, 1951, is in the process of publication and 
will be made available in the near future. These indexes are designed 
to assist in research for precedents with respect to matters coming 
within the jurisdiction of the General Accounting Office. 

Decisions appearing in the published volumes should be cited by 
volume and page numbers, as 1 Comp. Gen. 100. Other decisions of 
the Comptroller General, not selected for publication, should be cited 
by the applicable file number and date, for example, B-12345, June 
23, 1948. 
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COMPTROLLERS OF THE TREASURY 


COMPTROLLERS! 








































Name Whence appointed | ioe ——— 
Nicholas Eveleigh....................... Bouth Covrelint.noccccecnccoses- Sept. 11, 1789 | Apr. 16,1791 
GS Bi dinidincinismaccocnensss I vitienttntunneansees ; June 17,1791 Feb. 2,1795 
i vicetsiccitieennsnsnnrne Massachusetts..............-..- | Feb. 25,1795 | Sept. 1, 1795 
John Davis... till ied ehinectuenie | June 26,1795 | June 30, 1796 
John Steele... -| North Carolina.................| July 1,1796 | Dec. 14, 1802 
Gabriel Duvall NARA <- ccanntetenonedouess | Dee. 15,1802 | Nov. 21, 1811 
; Richard Rush -| Pennsylvania.......<............ | Nov. 22, 1811 Feb. 10, 1814 
| Ezekiel Bacon Massachusetts...............-.- | Feb. 11,1814 | Feb. 28, 1815 
Joseph Anderson TI ian nneieninies Feb. 28, 1815 | Mar. 3, 1817 
wes | 
FIRST COMPTROLLERS ? 
I I nin: sancusinninnaiilinnidiiadintsipind el | Mar. 3,1817 | June 30, 1836 
I a riertnhaeie emma inten .| June 18,1836 | Feb. 28, 1838 
James N. Barker-..... -| Feb. 23,1838 | Apr. 19, 1841 
Walter Forward_._--. Apr. 6, 1841 | Sept. 13, 1841 


James W. McCulloh_... | Apr. 1,1842 | May 31, 1849 
Elisha Whittlesey May 31,1849 | Apr. 30, 1857 
Re inn tatientinenteantonnnneis Mar. 26, 1857 | Apr. 30, 1861 
itsien Wihntttheney qj. ...cocccccccccececcecs Apr. 10,1861 3Jan. 7, 1863 
ls Ss nducncatcadanesebocchibeaentl a eee aaa Jan. 14,1863 |§ Feb. 25, 1878 
is conunteeniemumednndciel Mar. 5,1878 | June 10, 1880 
William Lawrence... July 15,1880 | Mar. 24, 1885 
Milton J. Durham... Mar. 20,1885 | Apr. 22, 1889 
Asa C. Matthews... May 10,1889 | May 14, 1893 
a re cnt a es bisndsounaieiee May 6, 1893 | Sept. 30, 1894 








DEPUTY FIRST COMPTROLLERS * 











William Hemphill Jones_................ | ee | July 1, 1875 Sept. 4, 1876 

Ee | PI, anucnaenonbeccevecnned | Sept. 5,1876 | Apr. 3, 1885 

SE ls GS ic ncnontabtnnunanane so. cone cepmbamaicnl Apr. 4,1885 | Oct. 11, 1893 

Charles Marshall Foree_...............-- ES Nov. 10, 1893 | Sept. 30, 1894 
| 





' Office of Comptroller created Sept. 2, 1789. 

2 Office of First Comptroller created Mar. 3, 1817 

} Died in office. 

‘ Office of Deputy First Comptroller created Mar. 3, 1875. 








COMPTROLLERS OF THE TREASURY 


SECOND COMPTROLLERS! 















































Name Whence appointed Diet — ee 
ibre8 Qe ecenecennrenemevewnens DRIER c cucennesnescscses Mar. 6,1817 | Mar. 21, 1829 
SO fill «ich sninin acini indienne ag RE ee Mar. 21,1829 | May 24, 1830 
I Ti. TE inicnicnedinccsccecee tera casi iidapebiaiaasaiiiintaniwads May 27,1830 | June 30, 1836 
a BOTTI snsinsisihiianiipiainiiaindaipaiginninacnti June 18, 1836 | Nov. 28, 1850 
as cncininekancenenboesanscecs: I icktakipaenniereamonntea Nov. 27,1850 | Sept. 10, 1851 
I UI oa. iaintrinicaseinntbininieninaeciain all Pilqoamtasathainghbaecbaded Oct. 1,1851 | Feb. 13, 1853 
John M. Brodhead -| Feb. 11,1853 | Oct. 8, 1857 
James M. Cutts......... “ -| Oct. 1,1857 | May 11, 1863 
John M. Brodhead ‘ -| May 20,1863 | Jan. 23, 1876 
Ces ©; CE on cccccececccsscssnss BND cst xcbokeicendeussananenesa Jan. 7,1876 | Sept. 30, 1877 
Co A a i a Oct. 1,1877 | June 1, 1885 
Isaac H. Maynard.-- --| New York....... -| June 2,1885 | Apr. 1, 1887 
Sigourney Butler.... .--| Massachusetts_.. Apr. 22,1887 | May 26, 1889 
Benj. F. Gilkeson.... .-| Pennsylvania_... --| May 23,1889 | June 5, 1893 
ee iat ect el May 27, 1893 | Sept. 30, 1894 
DEPUTY SECOND COMPTROLLERS? 
ee I es Gclpiaptanscibelehininieh iticbetntnana July 1,1875 | Jan. 16, 1876 
ee a a | Jan. 17,1876 | July 15, 1876 
I, CN sc ceneiccticwiiedibinibaini’ NGS sahil July 24,1876 | June 30, 1885 
Richard R. McMahon... 1, 1885 | Oct. 31, 1889 
Edward M. Hartshorn.................-- 1, 1889 | Sept. 21, 1893 
Ee Cen ite teddennaniniesseici PD icisnccacitdnttisbennennn Sept. 22, 1893 | Sept. 30, 1894 
COMPTROLLERS 
Ee ee Oct. 1,1894 | Aug. 4, 1897 
ND I rrccewviiseceseccseses I sid enk coi eabaiiaieaeteisrnetincel July 26,1897 | May 15, 1913 
I EE RI oicncinicnicindionohinendetinse aa May 16,1913 | Aug. 31,1915 
ST) SP cn bconacnkwoctenenus anita Liagiivecciavansdaaitrhtnetiaabienndediaemaraie Sept. 1,1915 | June 30, 1921 
ASSISTANT COMPTROLLERS * 

SE BI oc dinciccnencccccuccnncs IL... cquminuniibininenanienden Oct. 1,1894 | Apr. 16, 1895 
Edward A. Bowers......<..<<.........-- I nda niitiimeinneneeesdaiis | June 6,1895 | Dec. 24, 1897 
ON eee eee | Jan 18, 1898 |*Dec. 6, 1912 
Walter W. Warwick. .............-.--.-- eee nel | May 24,1913 | Aug. 31, 1915 

1,1915 | June 30, 1921 


Charles Marshall Foree-..........-.----- NE cicninccinicensinc’ | Sept. 





1 Office of Second Comptroller created Mar. 3, 1817. 
2 Office of Deputy Second Comptroller created Mar. 3, 1875. 


3 By the act of July 31, 1894, taking effect Oct. 1, 1894, the First Comptroller of the Treasury was made 
Comptroller of the Treasury and the office of Assistant Comptroller of the Treasury created; the offices of 
Second Comptroller of the Treasury, Deputy Second Comptroller, and Deputy First Comptroller were 


abolished. 
* Died in office. 
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COMPTROLLERS GENERAL OF THE UNITED STATES 


COMPTROLLERS GENERAL 





Name Whence appointed ate eat 
hs SE BRIE. cconccscimabonninns I iit icactniasiialeceastasbdaie June 29, 1921 
NE i cnndininecdienieaumisenian New Hampshire. ..............- Apr. 7, 1939 
NN Ge SI niannccrepecnsmcemnionnes RUSTE) CNTR... cecccccuscces Aug. 1,1940 


ASSISTANT COMPTROLLERS GENERAL! 


I NE a cicicn criccsinsinetssinnen ibaa a co eishihdiiisineniatsiinnend June 30, 1921 
i acre icine (ESE a eae 3Mar. 6, 1931 
a il I Cs cntncnstenniidimees May 1,1943 
EE WE  . ncensdndiwcoemamdiiens District of Columbia...........-. 3Oct. 7, 1953 








Expiration 
of service 


June 30, 1936 
2June 19, 1940 
4 Apr. 30, 1954 


Nov. 11, 1930 
4 Apr. 30, 1943 
‘June 29, 1953 


| By the act of June 10, 1921, 42 Stat. 23, effective July 1, 1921, the offices of Comptroller General of the 
United States and Assistant Comptroller General of the United States were created and the offices of the 


Comptroller of the Treasury and Assistant Comptroller of the Treasury were abolished. 
2? Resigned. 
3 Recess appointment. 
‘ Retired. 
5 Died in office. 
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[B-99791] 


Pay—Retired—Disability Retirement Pay—Entitlement 
Based on Correction of Military Records 


A former Army officer whose military record has been corrected by the Army 
Board for Correction of Military Records, pursuant to section 207 of the 
Legislative Reorganization Act of 1946, as amended, to show he was relieved 
from active duty because of a physical disability incurred in line of duty and 
eligible for retirement pay under the act of April 3, 1939, as amended, is entitled 
to retirement pay retroactive to the date of release; however, acceptance of a 
settlement for any particular period may estop such officer from recovering any 


further amount for any prior period. 
Comptroller General Warren to Lt. Col. James H. Comings, Depart- 
ment of the Army, July 1, 1953: 

There has been considered your letter of May 21, 1953, presenting 
for decision the question whether payment is authorized on a voucher 
(transmitted with your letter) in favor of Kar] R. Elder in the amount 
of $2,102.08, representing disability retirement pay, computed on the 
pay of a lieutenant colonel of the Army, for the period September 1, 
1952, to April 30, 1953. 

It appears that Colonel Elder served on active duty from July 6, 
1916, to February 28, 1917, and that he was appointed an officer of 
the Army of the United States on June 5, 1942, and served on active 
duty from June 9, 1942, to July 17, 1946, on which latter date he was 
a lieutenant colonel with aggregate service of 4 years, 9 months, 8 
days. 

In decision of this Office dated December 23, 1952, B-99791, 32 
Comp. Gen. 294, which was rendered at your request and involved a 
voucher covering disability retirement pay for the month of September 
1952, it was held that on the record then existing in Colonel Elder’s 
case he was not entitled to any retired or retirement pay and that 
“unless such record be corrected, as authorized by the statute [section 
207 of the Legislative Reorganization Act of 1946, as amended by the 
act of October 25, 1951, 65 Stat. 655] to show a situation entitling him 
to retired pay as provided in law, there would appear to be no author- 
ity for the payment of retired pay.” Since that time, that is, in 
March 1953, the Army Board for Correction of Military Records, 
established under the said section 207, as amended, has had “Supple- 
mental Board Proceedings” in the case of Colonel Elder and has 
recommended that his record be corrected in certain respects. As 
a result of such recommendations by the Board, and the action of the 
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Secretary of the Army thereon, the Department of the Army records 
pertaining to Colonel Elder apparently now show that he became 
permanently incapacitated for active service on July 4, 1945, that 
such incapacity was the result of an incident of service in line of duty, 
and that he was relieved from active duty by reason of physical dis- 
ability (at the end of period of terminal leave which began July 18, 
1946), and certified as eligible for retirement pay benefits under the 
provisions of the act of April 3, 1939. However, in the Secretary’s 
memorandum of April 7, 1953, setting forth his action on the record 
of the Board’s proceedings dated March 30, 1953, it is “directed” that 
the Department of the Army pay Colonel Elder certain benefits “in- 
cluding retirement pay benefits from 1 May 1950, less any amounts 
received by him from the Department of the Army or the Veterans 
Administration in connection with his service connected disability 
since 1 May 1950.” Apparently the basis for such “direction” is that 
indicated in paragraph 7 of the Board’s conclusions and paragraph 2 
of its recommendations which are, respectively, as follows: 

7. That the Board is not averse to recommending in a proper case the granting 
of retirement pay benefits retroactive to the date of relief from active duty to 
individuals similarly circumstanced ; however, the Secretary of the Army, acting 
through this Board, exercises powers delegated by the Congress and is mindful 
of the long-established practice of the Congress in similar cases generally to 
deny benefits prior to the approval of the relief act. Considering all the facts 


in this case, the Board believes that the injustice found will be corrected by 
granting the relief as hereinafter recommended. 


. * » * * * * 


2. That the Department of the Army pay to KARL R. ELDER, or other proper 
person or persons, all money found to be due from the Department of the Army 
as a result of the foregoing correction of military records, including active duty 
pay and allowances for the duration of his terminal leave and retirement pay 
benefits from 1 May 1950, less any amounts received by him from the Department 
of the Army or the Veterans Administration in connection with his service con- 
nected disability since 1 May 1950. 


Section 207 (a) of the Legislative Reorganization Act of 1946, as 
amended, supra, authorizes certain Secretaries, including the Secre- 
tary of the Army, acting through civilian boards, to correct any mili- 
tary or naval record where in their judgment such action is necessary 
to correct an error or remove an injustice. Section 207 (b) authorizes 
the Department concerned to pay claims for amounts found due as a 
result of such corrective action. And section 207 (c) provides that 
“The acceptance by the claimant of any settlement made pursuant to 
subsection (b) of this section shall constitute a complete release by 
the claimant of any claim against the United States on account of 
such correction of record.” The act of April 3, 1939, supra, was 
amended, effective August 14, 1945, by the act of June 20, 1949, 63 
Stat. 201, and sections 2 and 4 of the latter act, 63 Stat. 202, are as 
follows: 


Sec. 2. The last proviso to section 5 of the Act entitled “An Act to provide more 
effectively for the national defense by carrying out the recommendations of 
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the President in his message of January 12, 1939, to the Congress”, approved 
April 3, 1989, as amended, is amended to read as follows: “Provided further, 
That all officers, warrant officers, and enlisted men of the Army of the United 
States, or the Air Force of the United States, other than the officers and enlisted 
men of the Regular Army, or the Regular Air Force who— 

““(1) if called or ordered into the active military service by the Federal Gov- 
ernment for extended military service in excess of thirty days suffer disability 
or death in line of duty from disease while so employed ; or 

“(2) if called or ordered by the Federal Government to active military service 
or to perform active duty for training or inactive-duty training for any period 
of time, suffer disability or death in line of duty from injury while so employed. 
shall be deemed to have been in the active military service during such period and 
shall be in all respects entitled to receive the same pensions, compensation, death 
gratuity, retirement pay, hospital benefits, and pay and allowances as are now 
or may hereafter be provided by law or regulation for officers and enlisted men 
of corresponding grades and length of service of the Regular Army or the Reg- 
ular Air Force.” 


* + .s * * * ~ 


Sec. 4. The provisions of this Act shall be effective from August 14, 1945, but 
no back pay, pension, compensation, death gratuity, or retirement pay shall be 
held to have accrued as the result of the enactment of this Act for any period 
prior to such date: Provided, That in the case of persons electing to receive the 
benefits of this Act, the amount of any monetary benefits received for any 
period subsequent to August 14, 1945, under any provisions of law providing 
benefits for disability or death incident to the service described in sections 1, 2, 
and 3 of this Act, shall be deducted from the monetary benefits provided for 
herein. 


In view of all of such provisions, it would appear that when the 
above-described corrective action was taken, Colonel Elder thereupon 
became entitled to disability retirement pay on the basis of the cor- 
rected records. Since the officer’s right to retirement pay is predi- 
cated on the basis that his corrected record now establishes that he 
met all the statutory conditions entitling him to retirement pay when 
he was released from active duty in the latter part of 1946, such pay for 
any particular period is for computation as though he actually then 
had been found to be entitled to disability retirement pay. Compare 
B-96250, October 25, 1950. From July 1, 1946, to September 30, 1949, 
the active duty pay of a lieutenant colonel with over 3 and less than 
6 years’ service was $336.88 per month. The disability retirement pay 
of an officer of that grade and length of service was $252.66 per 
month—75 per centum of active duty pay. Effective May 1, 1952, per- 
sons entitled to receive retirement pay under laws in effect prior to 
October 1, 1949, were granted a 4 percent increase of such pay. Sec- 
tion 2 (b) of the act of May 19, 1952, 66 Stat. 80. Four percent of 
$252.66 is $10.10. Thus, in view of the provisions of section 519 of the 
Career Compensation Act of 1949, 63 Stat. 834, and in the absence of 
an election under section 411 of that act, 63 Stat. 823, any payments 
of retirement pay to Colonel Elder should be computed at the rate of 
$252.66 per month for any period prior to May 1, 1952, and at the 
rate of $262.76 per month on and after May 1, 1952, less, in either 
case, any amounts already received by him for the period involved as 
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retirement pay and any other proper deductions. The present voucher 
is computed in the aggregate amount of $2,102.08 for the 8-month 
period from September 1, 1952, to April 30, 1953, that is, at the proper 
rate of $262.76 per month. 

Accordingly, payment on the voucher, which is returned herewith, 
is authorized, if otherwise correct, after any required deductions have 
been made thereon. However, the payee should be advised that the ac- 
ceptance of such payment might possibly operate to estop him from 
recovering any further amount as retirement pay for any period prior 
to May 1, 1953, it being noted, in that connection that there is now 
pending in the Court of Claims the case of Karl R. Elder v. United 
States, C. Cls. No. 49926, in which the plaintiff seeks, inter alia, to 
recover disability retirement pay for the period July 17, 1946, to 
April 30, 1950. 


[B-115805] 


Compensation—Night Work—Regular Tour of Duty Re- 
quirement—When Actually Employed Employees 


Under section 301 of the Federal Employees Pay Act of 1945, as amended, and 
section 25.232c of the Federal Employees Pay Regulations, night differential 
is payable to a when actually employed employee for duty performed while 
working intermittently or consistently on temporary assignment to a regularly 
scheduled tour of duty between 6 p. m. and 6 a. m., even though such employee 
has no regular tour of duty. 


Acting Comptroller General Kane to the Secretary of Labor, July 1, 
1953: 


Reference is made to your letter of June 16, 1953, requesting decision 
upon the questions therein stated, as follows: 

1. Is night differential payable to a WAE employee who has no regular tour 
of duty of his own for duty performed while working intermittently on tempo- 
rary assignment to a regularly scheduled tour of duty between 6 p. m. and 
6 a. m.? 

2. Is night differential payable to a WAE employee who consistently works 
a regularly scheduled tour of duty between 6 p. m. and 6 a. m. for a period of 
4 to 8 weeks, even though no regular tour of duty has been established formally 
for him? 

It is explained in your letter that in connection with the operation 
of the Mexican Farm Labor Program, your Department maintains 
five reception centers at points along the Mexican border through 
which Mexican farm laborers are admitted to this country and re- 
turned to Mexico. Because of the large seasonal and daily variations 
in the work load it has been found necessary to make most of the 


appointments to the staff at these centers upon a WAE basis and to 


' 
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make the hours of duty of individual employees upon a full time basis 
subject to daily adjustment. Because of the necessity of maintaining 
minimum guard service at all times, regular tours of duty 8 a. m. to 
4p. m., 4 p. m. to 12 midnight, and 12 midnight to 8 a. m., have been 
established for guard duty, and the guard force works upon a rota- 
tion basis. In addition to the minimum regular guard force, it ap- 
pears that your Department employs a number of extra guards upon 
a WAE basis to be called for duty whenever the presence of large 
numbers of migrant laborers require the services of more than the 
minimum number. During the quiet period of the year, these extra 
WAE guards may not be called for duty at all but as the rush season 
approaches, they are called in occasionally, and when rush season is 
at hand, they work practically a full time basis for a period of from 
4 to 8 weeks and it appears to be in respect to these extra guards that 
your questions are directed. 

Section 301 of the Federal Employees Pay Act of 1945, 59 Stat. 
298, as amended by section 10 of the Federal Employees Pay Act of 
1946, 60 Stat. 218, provides as follows: 

Any officer or employee to whom this title applies who is assigned to a regu- 
larly scheduled tour of duty, any part of which, including overtime, falls between 
the hours of 6 o’clock postmeridian and 6 o’clock antemeridian, shall, for duty 
between such hours, excluding periods when he is in a leave status, be paid 
compensation at a rate 10 per centum in excess of his rate of basic compensation 
for duty between other hours. 

You state that while it seems clear that the above-quoted section 
of the statute applies to all of the guards who worked between hours 
of 6 p. m. and 6 a. m., a question has been raised as to the effect of 
section 25.232c (designated as section 25.332c in your submission) 
of the Federal Employees Pay Regulations issued by the Civil Service 

Yommission upon the extra guards employed upon a WAE basis who 
are called occasionally or temporarily to serve one of the night tours 
of duty, that section of the regulation reading as follows: 

Temporary assignment to different tour of duty. The payment of the night 

pay differential is authorized for night work performed when an employee is 
assigned temporarily to a regularly scheduled tour of duty other than his own 
regular tour of duty. 
Specifically you state that the questions above quoted from your letter 
arise out of the use of the words “other than his own regular tour of 
duty”—having regard for the fact that the WAE guards here involved 
do not have a regular tour of duty of their own. 

The cited regulation is not considered as restricting night differen- 
tial to employees who have regular scheduled tours of duty of their 
own; rather the regulation is considered as being merely an ampli- 
fication of the preceding paragraphs authorizing night differential 
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for all night work performed by employees on their own regularly 
scheduled tours of duty. Nor is the regulation considered as in any 
way changing or modifying the holding in 25 Comp. Gen. 102, quoting 
from the syllabus: 


The provisions of section 301 of the Federal Employees Pay Act of 1945, 
authorizing a differential for employees “assigned to a regularly scheduled tour 
of duty” any part of which falls between 6 p. m. and 6 a. m., relate not only to 
an employee’s own tour of duty, but, also, to any regularly scheduled tour of 
duty at night to which an employee may be assigned for one or more nights of 
the basic workweek, for which straight-time (as distinguished from overtime) 
compensation otherwise would be paid. 


In line with the foregoing, both questions are answered in the 
affirmative. 


[B-114676] 


Compensation—Within-Grade Promotions—Service Cred- 
its—Part-Time Employment—Waiting Period Requirement 


An employee whose part-time position has been converted to full-time may count 
the period spent in the part-time position as creditable service for a periodic 
within-grade promotion as though the service had been performed in a full-time 
position. 


Comptroller General Warren to the Acting Librarian of Congress, 


July 3, 1953: 


Reference is made to your letter of April 13, 1953, requesting a 
decision concerning the application of section 25.11 (e) of the I ederal 
Employees Pay Regulations, Z1-314, Federal Personnel Manual, 
to service requirements for periodic step increases of certain em- 
ployees of the Library of Congress. The facts of a case represented 
to be typical of others in the Library, and your specific question with 
respect thereto are stated as follows: 


A Library of Congress employee was given a probational part-time appointment 
at grade GS-4, $2875 per annum, on January 30, 1951 and assigned a regular 
tour of duty of 4 hours per day, five days per week. He resigned on August 
3, 1951. On June 23, 1952, he was employed as a temporary part-time employee, 
at grade GS-4, $3175 per annum with a regular tour of duty of 4 hours per 
day, five days per week. His temporary appointment was terminated on 
September 14, 1952. Again on November 30, 1952 he was given a probational 
full-time appointment, at grade GS-4, $3175 and is currently employed. 

The question arises as to whether the part-time service indicated above may 
be credited as full-time service in computing creditable service towards com- 
pletion of the required 52 calendar weeks of service. If it is creditable as 
full-time service then the effective date of the periodic step increase would be 
March 2, 1953. If it is not creditable as full-time service, then the effective date 
of the periodic step increase would be July 20, 1953, at which time he would 
have completed 2080 hours. We, therefore, request a decision as to whether 
the part-time service may be credited as full-time or part-time. 


Section 25.11 of the Federal Employees Pay Regulations defines 
waiting period as follows: 
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(e) Waiting period is the minimum time requirement of creditable service 
without an equivalent increase in compensation in order to be eligible for con- 
sideration for a periodic step-increase. The waiting period for either full-time 
or regular part-time employees is 52 calendar weeks for grades with step- 
increases of less than $200, and 78 calendar weeks for grades with step increases 


of $200 or more. (A calendar week is a total of any 7 calendar days before, 


beginning with, or after a specified day.) The waiting period shall not be inter- 
rupted where the employee’s services are terminated on the last day of his 
regularly scheduled administrative workweek and his next appointment is made 
effective on the first day of the next regularly scheduled administrative work- 
week for his new position. Creditable service, in the computation of waiting 
periods, includes: 

* om * = * x * 


(3) Paid civilian employment prior to a non-pay period, including separation, 
providing such non-pay period was not in excess of fifty-two calendar weeks. 
Where such prior service is credited, there must be sufficient current creditable 
service to complete the waiting period. 


Under the quoted definition in the regulations it is apparent that 
the “waiting period” is the same, in terms of calendar weeks, for both 
full-time and part-time employees. Accordingly, in the case under 
consideration any part-time service within the purview of regulation 
25.11 (e) (3) properly may be regarded as creditable service for the 
purpose of granting periodic within-grade promotions either to an 
employee who continues to serve in a part-time capacity or to one 
whose status has been converted in the interim from part time to full 
time. 


[B-114716] 


District of Columbia—Employees Surety Bonds—Personal 
Liability for Bond Premiums 

The practice of requiring bonded employees of the Federal and District of 
Columbia Government to bear the cost of their bonds as a personal expense is 
one of long standing, and therefore, in the absence of specific legislative authority 
the Commissioners of the District of Columbia may not issue regulations 
authorizing the procurement of blanket, position schedule, or other type of 
surety bonds covering officers and employees of the District government whose 
bonds run to the District of Columbia and may not pay the premiums for such 
bonds from funds available to the District of Columbia for administrative 
expenses. 

Comptroller General Warren to the President, Board of Commis- 
sioners of the District of Columbia, July 6, 1953: 


Reference is made to your letter of April 14, 1953, requesting the 
opinion of this Office as to whether there would be any objection, 
first, to the issuance by the Commissioners of the District of Columbia 
of regulations authorizing the procurement of blanket, position 
schedule, or other type of surety bonds covering officers and em- 
ployees of the District of Columbia whose bonds run to the District 
of Columbia and paying the premiums therefor from funds available 
to the District of Columbia for administrative expenses and, second, 
to the inclusion in such regulations of those officers and employees of 











8 DECISIONS OF THE COMPTROLLER GENERAL (33 


the District of Columbia whose bonds run to the United States and/or 
the District of Columbia. 

Your letter points out that the act of June 28, 1935, 49 Stat. 430, 
specifically applied to the District of Columbia only that portion of 
the act of August 5, 1909, 36 Stat. 125, 6 U. S. C. 14, which relates to 
rates of premiums, and, therefore, the portion thereof prohibiting 
payment of such premiums from Government funds would not appear 
to be specifically applicable to the District. While that may well be, 
there is for consideration the fact that the practice of requiring 
bonded employees of the Federal and District governments to bear 
the cost of their bonds as a personal expense is of long standing and 
far antedates the act of August 5, 1909, supra. A perusal of the de- 
bates pertaining to that act as contained in volume 44.5 of the Con- 
gressional Record, pp. 4559-4584, discloses that the 61st Congress was 
very much disturbed by the inclusion in the act of April 30, 1908, 35 
Stat. 75, of a provision requiring the Government to pay the premiums 
on the bonds required to be furnished by any agent, superintendent, or 
other disbursing officer of the Indian Bureau, and that the primary 
purpose of the prohibition in the act of August 5, 1909, was to elimi- 
nate that requirement. As expressed during the debate, on page 4562, 
this prohibition was intended to place the matter of payment of bond 
premiums “back to where we were before the adoption of the clause 
of the 30th day of April 1908, when we first provided in all the history 
of the United States for paying a premium on the bonds of agents 
and officers in the Indian Bureau or any other bureau or department of 
the Government.” Since this act constituted a restoration and reit- 
eration of the time-honored principle of personal liability for bond 
premiums as an established congressional policy, this Office would 
not feel justified in permitting any departure therefrom in the ab- 
sence of specific legislation authorizing such departure. In this con- 
nection, it should be noted that there have been before the Congress in 
recent years numerous bills, such as H. R. 3302 and 3775, 83d Congress, 
H. R. 2830, 2871, 4048, 4642 and 8706, and S. 193, 1692, 1997 and 2515, 
81st Congress, proposing to require the Federal Government to pay 
the premiums on bonds of its employees. Extensive hearings have 
been held on these and similar bills proposing to change the existing 
procedure concerning employees’ bonds, but notwithstanding the care- 
ful consideration given to all arguments in favor of such changes, 
the Congress has as yet adhered to the principle of personal liability 
for bond premiums. Moreover, with the enactment of the act of 
June 28, 1935, there was no deviation by the District government 
from the long established practice in this respect and administrative 
construction of such act for more than 18 years requiring payment of 
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premiums by the individuals covered by the bonds lends additional 
support for the requirement of specific legislation. 

Accordingly, your first question is answered in the affirmative, ren- 
dering unnecessary an answer to the second question. 


[B-115478] 


Appropriation Availability—Tuition Fees for Children of 
Foreign Service Personnel Attending Foreign Schools 

Schooling furnished dependents of members of the foreign service at Govern- 
ment expense is not authorized by the Foreign Service Act of 1946, as amended, 
or by any other act and the appropriation “Government in Occupied Areas,” 
which provides funds for the operation of schools for American children who are 
dependents of Government personnel, may not be construed as authorizing the 


payment of tuition fees for such children attending foreign schools at a post 
where there are no schools operated by the United States. 


Comptroller General Warren to D. Hoylman, Department of State, 
July 6, 1953: 


Reference is made to your letter of May 25, 1953, requesting advice 
as to whether there properly may be certified for payment a voucher 
transmitted therewith in favor of Paul A. Shinkman, Regional Public 
Affairs Officer, covering tuition of his dependent children attending 
schools operated by the British troops in the British Zone of Austria, 
it being pointed out that no United States Army-operated schools 
are available at Graz in the British Zone of Austria where Mr. 
Shinkman is stationed. 

Specifically, decision is requested as to whether in view of the appro- 
priation “Government in Occupied Areas,” appearing in the Supple- 
mental Appropriation Act of 1953, 66 Stat. 650, tuition fees for 
dependent children of personnel who are assigned to duty in the British 
Zone of Austria may be certified for payment. 

The appropriation “Government in Occupied Areas,” is, in part, 
as follows: 

For expenses, not otherwise provided for, necessary to meet the responsibilities 
and obligations of the United States in Germany and Austria (including those 
arising under the supreme authority assumed by the United States.on June 5, 
1945, and under the contractual arrangements with the Federal Republic of 
Germany), under such regulations as the Secretary of State may prescribe, * * * 
expenses incident to the operation of schools for American children who are 
dependents of Government personnel; * * * 

No provision in the Foreign Service Act of 1946, as amended, 60 
Stat. 999, or any other basic statutory authority has come to my 
attention, under which the Department of State is authorized or re- 
quired to furnish schooling to dependents of members of the foreign 
service at Government expense. The appropriation language “ex- 
penses incident to the operation of schools for American children who 
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are dependents of Government personnel” reasonably may not be 
construed as authorizing the payment of tuition expenses incurred in 
attending schools operated by foreign nations. 

Accordingly, the voucher which is returned herewith may not be 
certified for payment. 


[B-115121} 


Pay—Ketired and Severance—Based on Higher Rank in 
Branch Other Than From Which Retired—Career Compen- 
sation Act of 1949 

A member of the uniformed services, who is retired or separated from the serv- 
ice for physical disability under section 402 (d) or section 403, of the Career Com- 
pensation Act of 1949, and who satisfactorily held a higher rank, grade, or rating 
in a branch of the service other than that from which retired or separated, is 


not entitled to retired or severance pay computed on the active duty pay of such 
higher rank, grade or rating. 


Comptroller General Warren to the Secretary of the Navy, July 8, 
1953: 


Reference is made to letter of May 6, 1953, from the Assistant 
Secretary of the Navy referring to decision of April 2, 1953, B-112511, 
32 Comp. Gen. 425, concerning the application of the provisions of 
sections 511 and 513 of the Career Compensation Act of 1949, 63 
Stat. 829 and 830, in the computation of the retired pay of members 
who held a higher rank, grade, or rating in a branch of the uni- 
formed services other than that in which retired, and requesting a 
further decision as to whether a member retired under the provisions 
of section 402 of the act, 63 Stat. 816, or separated under the provi- 
sions of section 403, 63 Stat. 820, and determined by the Secretary 
concerned to have served satisfactorily in a higher temporary rank, 
grade, or rating in a branch of the uniformed services other than that 
from which retired or separated would be entitled to have his re- 
tired or severance pay computed on the basis of such higher tempo- 
rary rank, grade, or rating. 

Section 511 of the Career Compensation Act of 1949 authorizes 
certain retired persons theretofore retired to receive retired pay— 

* * * equal to 24 per centum of the monthly basic pay of the highest federally 
recognized rank, grade, or rating, whether under a permanent or temporary 
appointment, satisfactorily held, by such member or former member, as de- 
termined by the Secretary concerned, and which such member, former member, 


or person would be entitled to receive if serving on active duty in such rank, 


grade, or rating, multiplied by the number of years of active service creditable 
to him * * *, 


In decision of May 3, 1950, 29 Comp. Gen. 437, it was held that 
under such provisions a retired member of the Coast Guard who 
satisfactorily held a higher rank, grade, or rating in another branch 
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of the uniformed services was not entitled, while on the retired list 
of the Coast Guard, to retired pay computed on the active duty pay 
of such higher rank, grade, or rating. 

Subsequently, in the case of Satterwhite v. United States, C. Cls. 
No. 50186, decided May 6, 1952, 123 C. Cls. 342, there were considered 
the provisions of section 513 of the Career Compensation Act of 
1949, 63 Stat. 830, which reads as follows: 

Any enlisted person or warrant officer of the uniformed services who served 
in World War I, heretofore or hereafter retired for any reason, shall (1) be 
advanced on the retired list of the service concerned to the highest federally 
recognized officer rank or grade satisfactorily held by such enlisted person or 
warrant officer under a permanent or temporary appointment for any period of 
service between April 6, 1917, and November 11, 1918, and (2) if not entitled 
to receive retired pay or disability retirement pay based on a higher officer rank 
or grade by some other provision of law, be entitled to receive retired pay or 
disability retirement pay computed on the basis of the officer rank or grade to 
which previously advanced on a retired list or computed on the basis of the 
officer grade or rank authorized by this section * * *. 

Satterwhite was a retired Navy enlisted man who previously had 
satisfactorily held the federally recognized rank of captain in the 
Army during World War I and the court held that under the provi- 
sions of section 513 he was entitled to have his retired pay computed 
on the basis of such rank. 

In the decision of April 2, 1953, referred to above, the Secretary of 
Defense was advised that the judgment of the Court of Claims in 
the Satterwhite case would be accepted by this Office as governing 
other like claims under section 513. On the other hand, he was also 
advised that, in view of the substantial differences between the lan- 
guage of section 513 and the language of section 511 of the act, and 
in view of the legislative background of this latter section, discussed 
in the said decision of May 3, 1950, this Office would not consider the 
rule in the Satterwhite case as being applicable to cases arising under 
the said section 511. 

Section 402 (d) of the Career Compensation Act, 63 Stat. 818, 
provides in pertinent part as follows: 

* * * Provided further, That the disability retirement pay of any such member 
who shall have held a temporary rank, grade, or rating higher than the rank, 
grade, or rating held by him at the time of placement of his name upon the 
temporary disability retired list or at the time of his retirement, whichever 
is earlier, and who shall have served satisfactorily in such higher rank, grade, 
or rating as determined by the Secretary concerned, shall be computed on the 
basis of the monthly basic pay of such higher rank, grade, or rating to which 
he would have been entitled had he been serving on active duty in such higher 


rank, grade, or rating at the time of placement of his name. on the temporary 
disability retired list or at the time of retirement, whichever is earlier * * *. 


Section 403 thereof provides in pertinent part as follows: 


* * * Provided further, That the disability severance pay of any such member 
who shall have held a temporary rank, grade, or rating higher than the rank. 
grade, or rating held by him at the time of the placement of his name on the 
temporary disability retired list or at the time of his separation, whichever i» 
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earlier, and who shall have served satisfactorily in such higher rank, grade, or 
rating as determined by the Secretary concerned, shall be computed on the 
basis of the monthly basic pay of such higher rank, grade, or rating to which 
he would have been entitled had be been serving on active duty in such higher 
rank, grade, or rating at the time of placement of his name on the temporary 
disability retired list or at the time of separation, whichever is earlier * * *. 

As in the case of section 511, the provisions of sections 402 (d) and 
403 appear to stem from the provisions contained in section 10 of the 
act of July 24, 1941, as amended by section 8 (a) of the act of Febru- 
ary 21, 1946, 60 Stat. 28, relating primarily to the Navy, and section 
203 of the act of June 29, 1948, 62 Stat. 1085, relating to the Army and 
Air Force. As noted in 29 Comp. Gen. 437, such prior legislation au- 
thorizing the computation of retired pay on the basis of a higher tem- 
porary grade generally limited such benefit to the service in which 
retired, thus suggesting that had the Congress intended to adopt a 
new legislative policy in that respect, doubtless it would have clearly 
indicated its intention by the use of apt language for that purpose, 
as was done with respect to other departures from prior legislation 
included in the act. Asa matter of fact, sections 412 and 413 of the 
draft of the bill proposed by the Hook Commission (see H. R. 2553— 
8ist Cong.) authorized the computation of retired and severance 
pay on the basis of the highest federally recognized rank or grade, 
temporary or permanent, satisfactorily held “during his entire serv- 
ice,” which language might have authorized the computation of such 
pay on the basis of such highest rank or grade held in any branch of 
the services. Cf. 30 Comp. Gen. 262. That language, however, was 
abandoned in favor of the present provisions. Hence, in the absence 
of a clear expression of legislative intent to depart from the conditions 
and limitations prescribed in prior legislation relating to the service 
in which such higher temporary rank, grade, or rating, must have 
been held for purposes of computing retired or retirement pay, this 
Office would not be warranted in arriving at a different conclusion 
with respect to the application of sections 402 (d) and 403. Accord- 
ingly, your questions are answered in the negative. 


[B-114918] 


Appropriations—Fiscal Year—Purchase and Transportation 
of Supplies in Different Fiscal Years 


Under the Surplus Fund-Certified Claims Act of 1949, all balances of appropria- 
tions contained in the annual appropriation bills and made specifically for the 
service of any fiscal year shall be applied only to the payment of expenses prop- 
erly incurred during that year, or to the fulfillment of contracts properly made 
within that year, and therefore, charges for transportation of Government sup- 
plies are not chargeable to the appropriation for the fiscal year in which the 
supplies are purchased if the transportation is performed in a subsequent fiscal 
year and the contract of transportation is separate from the contract of purchase. 
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Comptroller General Warren to the Postmaster General, July 9, 
1953: 


Reference is made to your letter of April 21, 1953, suggesting that, 
in view of section 3679, Revised Statutes, as recently amended by sec- 
tion 1211 of the General Appropriation Act, 1951, 64 Stat. 765, 31 U.S. 
Code 665, the decision appearing in 16 Comp. Gen. 843 might no longer 
be for application. 

The amended statutory provisions in question are as follows: 


No officer or employee of the United States shall make or authorize an ex- 
penditure from or create or authorize an obligation under any appropriation or 
fund in excess of the amount available therein; nor shall any such officer or 
employee involve the Government in any contract or other obligation, for the 
payment of money for any purpose, in advance of appropriations made for such 
purpose, unless such contract or obligation is authorized by law. 


The decision referred to stated, in part, that: 


It is the established rule in regard to the use of fiscal year appropriations 
for transportation charges that where supplies are purchased f. o. b. place of 
manufacture, and transportation is not ordered or accomplished until the follow- 
ing fiscal year, the transportation costs are not chargeable to the appropriation 
for the fiscal year in which the supplies were purchased, but to the appropriation 
for the fiscal year in which the transportation was performed—the contract of 
transportation being separate from the contract of purchase. 22 Comp. Dec. 
349 ; 1 Comp. Gen. 655; also, A-44780 * * *, 


The reasons set forth in your letter for your view that this decision 
now may be in conflict with the provisions of 31 U. S. Code 665 are 
as follows: 


1, The current practice, which is based upon your decisions, of paying for 
the purchase in one fiscal year and paying for the transportation costs in a 
subsequent fiscal year, is contrary to that portion of Section 3679 of the Revised 
Statutes which provides that no officer or employee shall involve the Government 
in any contract or other obligation for the payment of money for any purpose 
in advance of the appropriations made for such purpose unless such contract 
or obligation is authorized by law. The current practice commits the Govern- 
ment to pay for transportation out of an appropriation not yet authorized. When 
an order is placed for the manufacture of equipment or supplies, the Department 
agrees to provide transportation. The Department thus assures the manufac- 
turer that transportation will be provided. This, as a commitment to receive 
and remove the thing purchased at the same time the order is placed, obligates 
the United States Government for the cost of the transportation; moreover, 
without any dollar limitation. 

2. It can not be known with certainty in any accounting period in the current 
fiscal year the true, unobligated balance of the allotments for supplies and 
equipment, because it can not be ascertained under the present interpretation 
what transportation charges have been incurred, or may result currently from 
contractual actions in past accounting periods, including past fiscal years. 

8. Funds available in the current appropriation are adequate to cover the 
transportation of purchases made. However, there is no assurance that adequate 
funds will be appropriated for subsequent fiscal years when purchases will be 
delivered. 


As indicated in 16 Comp. Gen. 843, the rule reiterated therein has 
been in effect for a long period of time and for that reason alone 
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should not be disturbed unless required by changes in the law. Bud- 
get estimates for transportation costs applicable to contract purchases 
are prepared and appropriations for such costs are made on the 
basis of the rule. That being true any change in the rule would result 
in confusion, temporarily at least. 

I find nothing in section 3679, Revised Statutes, 31 U. S. Code 665, 
as amended by the act of September 6, 1950, which requires a change in 
the established rule. The language presently contained in 31 U. S. 
Code 665, insofar as here material, is substantially the same as that 
previously contained therein and appears to be nothing more than 
a restatement and reenactment of previous law. See in this connection 
the section by section analysis of the amendment as reported in the 
Congressional Record, May 10, 1950, page 6914. It is true that gen- 
erally transportation expense is a necessary incident of a contract of 
purchase. However, no transportation expense is incurred or legally 
obligated at the time of the purchase nor has a contract been made to 
cover the transportation services. Section 1 of the Surplus Fund- 
Certified Claims Act of 1949, 63 Stat. 407, provides as follows: 

That, except as otherwise provided by law, all balances of appropriations 
contained in the annual appropriation bills and made specifically for the service 
of any fiscal year shall only be applied to the payment of expenses properly 
incurred during that year, or to the fulfillment of contracts properly made 
within that year. 

Under these provisions, which supplanted section 3690, Revised 
Statutes, 31 U. S. Code 712, an appropriation not current at the time 
the transportation charges are incurred or a contract for such trans- 
portation is entered into may not be charged with the cost of the 
transportation. In other words, a mere purchase contract may not 
of itself be considered as legally obligating the Government with re- 
spect to the transportation, which is a separate transaction covered 
by a separate obligating instrument. Accordingly, there is perceived 
no legal justification for changing the rule in question. 


[B-115624] 


Subsistence—Per Diems—Military Personnel—Courses of 
Instruction 


Under paragraph 4205-5¢ (4), Joint Travel Regulations, which provides for the 
payment of per diem at the rate of $1 per day for members of the uniformed 
services undergoing courses of instruction at an installation where both Gov- 
ernment quarters and mess are available, an Army officer who is assigned to 
such an installation for temporary duty in order to attend a course of instruc- 
tion, and who, after arrival there, is placed on special duty for an indefinite 
period and is subsequently reassigned without attending the course of instruction 
designated in his original orders, is not entitled to per diem at rate of $1 per 
day for the period of special duty. 
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Comptroller General Warren to Lt. Col. Henry Ruff, Department 
of the Army, July 9, 1953: 


By first endorsement of June 4, 1953, the Chief of Finance, Depart- 
ment of the Army, forwarded your letter of May 21, 1953, for advance 
decision as to the legality of payment on a voucher, submitted there- 
with, covering payment of per diem at the rate of $1 per day to 2d Lt. 
James Augustine Crooke, Ordnance Corps, for duty performed by 
him at Aberdeen Proving Ground, Md., during the period February 
11, 1953, to April 23, 1953. 

It appears that the officer was ordered to active duty by paragraph 
18, Special Orders No. 3, Headquarters First Army, Governors Island, 
New York, N. Y., dated January 6, 1953, which directed him to proceed 
on February 10, 1953, to assigned station, Student Detachment, The 
Ordnance School, Aberdeen Proving Ground, Md., for temporary 
duty pending further orders at a course of instruction. While such 
orders included the abbreviation “PCS” denoting a permanent change 
of station, they stated that travel of dependents and shipment of 
household goods were not authorized until further permanent change 
of station orders were issued. 

Paragraph 13, Special Orders No. 31, issued at Aberdeen Proving 
Ground on February 13, 1953, confirmed verbal orders of the com- 
manding general of February 10, 1953, placing the officer on special 
duty with 9301 TSU (Ordnance), Headquarters and Headquarters 
Detachment Troop Command, for an indefinite period effective Febru- 
ary 10, 1953, upon completion of which he was to return to proper 
organization, it being stated therein that such orders were issued 
under exigencies which prevented the issuance of written orders in 
advance. 

Paragraph 7, Special Order No. 33, February 17, 1953, referred to 
the last mentioned orders and further placed the officer on special duty 
with 9301 TSU, Ordnance, Headquarters and Headquarters 3d Troop 
Command, for duty with Ordnance Ballistic Team, upon completion 
of which he was to return to his proper organization. 

You state that the officer later was reassigned to duty overseas on 
a permanent change of station and that he left Aberdeen Proving 
Ground on April 24, 1953. It appears that both Government quarters 
and field rations mess were available during the period involved. 

Paragraph 4205-5c (4), Joint Travel Regulations, provides for the 
payment of per diem at the rate of $1 per day for members under- 
doing courses of instruction at an installation of the uniformed serv- 
ices when both Government quarters and mess are available. How- 
ever, it is apparent that the officer actually did not attend the course 
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of instruction designated in his orders of January 6, 1953, and, after 
his arrival at Aberdeen Proving Ground, it does not appear that it 
was contemplated that he would attend such course. The net effect 
of the vocal orders of February 10, 1953, confirmed in writing on 
February 13, was to place him on extended active duty for an indefi- 
nite period of time at Aberdeen Proving Ground, thus constituting 
that place his designated post of duty. 

Insofar as here pertinent, section 303 (a) of the Career Compensa- 
tion Act of 1949, 63 Stat. 813, authorizes the payment of travel al- 
lowances to military personnel only when they are away from their 
designated posts of duty, and since, as indicated above, Aberdeen 
Proving Ground must be regarded as the officer’s designated post of 
duty during the period here involved, payment on the voucher is not 
authorized and such voucher will be retained in this Office. 


[B-115627] 


Subsistence—Per Diems—Military Personnel Attending 
Schools—Special Duty 


An Army officer who is ordered on temporary duty to attend a course of instruc- 
tion at an installation where both Government quarters and mess are available 
and who, after arrival, is directed to perform special duty for approximately 
a month before being permitted to attend the course of instruction is entitled, 
under paragraph 4205-5c (4) Joint Travel Regulations, to per diem at the rate 
of $1 per day during the period he performs the special duty and attends the 
course of instruction. 


Comptroller General Warren to Lt. Col. Henry Ruff, Department of 
the Army, July 9, 1953: 


By first endorsement of June 4, 1953, the Chief of Finance, Depart- 
ment of the Army, forwarded your letter of May 21, 1953, for advance 
decision as to the legality of payment on a voucher, submitted there- 
with, covering payment of per diem at the rate of $1 per day to 
Second Lieutenant Thomas E. Hartsfield, Ordnance Corps, for duty 
performed by him at Aberdeen Proving Ground, Md., during the 
period December 11, 1952, to April 17, 1953. 

The officer was ordered into active military service by paragraph 
2, Special Orders No. 254, Headquarters Fourth Army, Fort Sam 
Houston, Tex., dated October 31, 1952, which directed him to proceed 
on December 7, 1952, and report to Student Detachment, The Ord- 
nance School, Aberdeen Proving Ground, Md., for temporary duty 
pending further orders. The orders stated that travel of dependents 
and movement of household goods at Government expense was not 
authorized until further permanent change of orders was issued. 

Paragraph 21, Special Orders No. 245, issued at Aberdeen Proving 
Ground on December 15, 1952, confirmed verbal orders of the Com- 
manding General of December 11, 1952, placing the officer on special 
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duty with 9301 TSU Ordnance, Headquarters and Headquarters Com- 
pany, ORTC, for approximately 28 days effective December 11, 1952, 
upon completion of which he was to return to his proper organization 
for the purpose of pursuing Ordnance Officer Associate Basic Course 
(9-0-2), No. 31. It was stated therein that the verbal orders were 
issued under circumstances which prevented the issuance of written 
orders in advance. 

You state that he performed special duty with a unit at Aberdeen 
Proving Ground from December 11, 1952, to January 11, 1953, that 
he attended course No. 31, from January 12 to April 17, 1953, and that 
he was reassigned to Redstone Arsenal, Huntsville, Ala., on a perma- 
nent change of station upon completion of the above-mentioned course 
of instruction. The record shows that Government quarters and field 
ration mess were available during his period of duty at Aberdeen 
Proving Ground. 

Paragraph 4205-5¢(4), Joint Travel Regulations, provides for the 
payment of per diem at the rate of $1 per day for members under- 
going courses of instruction at an installation of the uniformed serv- 
ices when both Government quarters and mess are available. Para- 
graph 38a, Special Regulations 345-400-1, states that an individual is 
on special duty when performing duty for another organization and 
reporting daily to the organization to which he is assigned or attached. 

Where, as here, an officer is sent on temporary duty to a military 
installation to attend a course of instruction and after arrival at such 
military installation he is directed to perform special duty before 
being permitted to attend the course of instruction, under circum- 
stances where both Government quarters and mess are available on the 
same basis as during the course of instruction, such special duty seems 
sufficiently related to the course of instruction as to warrant the con- 
clusion that per diem is payable at the same rate during the entire 
period he performed special duty and attended the course of instruc- 
tion. 

Accordingly, payment on the voucher, which is returned herewith, 
is authorized, if it is correct in other respects. 


[B-115502] 


Pay—Retired—Computation—Active Duty After Retire- 
ment—Career Compensation Act of 1949 


Section 516 of the Career Compensation Act of 1949, which authorizes credit 
for active service after transfer to the Fleet Reserve, is for application only in 
those cases where it would result in an increase in retired or retainer pay and 
is not for application in a case where it would result in a Fleet Reservist who 
is retired while serving on active duty receiving less retired pay than he would 
be entitled to otherwise, even though he was not entitled to receive such retired 
pay at the time he was called to active duty. 
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Acting Comptroller General Fisher to Comdr. E. J. Beasley, Depart- 
ment of the Navy, July 10, 1953: 


Reference is made to your letter of April 30, 1953, forwarded to 
this Office Ly the Judge Advocate General of the Navy, requesting 
decision as to tne proper method of computing the retired pay of 
Chief Gunner Basley P. Graves, U. S. Navy, retired, under the 
circumstances hereinafter set forth. 

It appears that the subject man while serving as an enlisted man 
of the U. S. Navy, was transferred to the Fleet Reserve, class F-4-D, 
in the rating of chief turret captain, on February 12, 1946, having 
at that time completed 20 years, 7 months, and 12 days’ active service. 
It is stated that Graves was recalled to active duty effective January 
16, 1951, and released to inactive status on July 31, 1952, at which 
time he then had completed 22 years, 1 month, and 28 days’ active 
service. On August 1, 1952, he was placed on the retired list of 
enlisted men of the Navy for physical disability in accordance with 
the provisions of section 206 of the Naval Reserve Act of 1938, 52 
Stat. 1179, 34 U.S. C. 854e; and, on the same date under the provisions 
of section 10 of the act of July 24, 1941, 55 Stat. 605, as amended 
by section 8 (a) of the act approved February 21, 1946, 60 Stat. 28, 
34 U.S. C. 350i, he was advanced to the commissioned warrant rank 
of chief gunner. 

Under method (a) of section 511 of the Career Compensation Act 
of 1949, 63 Stat. 829, 37 U. S. C. 311, Graves on January 15, 1951, 
the day preceding the effective date of his recall to active duty, 
was in receipt of retainer pay in the amount of $154.28 per month 
representing one-half of the base pay of enlisted pay grade 1, with 
longevity credit for 21 years’ service, plus 10 percent for good conduct, 
computed iz the manner prescribed in section 203 of the Naval Reserve 
Act of 1938, 52 Stat. 1178. Graves’ retired pay effective August 1, 
1952, if computed as prescibed in section 516 of the Career Compensa- 
tion Act of 1949, 63 Stat. 832, 37 U. S. C. 316, will amount to $183.10 
per month, i. e., 55 percent (22 years times 214 per cent), of $332.90, 
the basic pay of a commissioned warrant officer in pay grade W-2 
with over 22 years’ service for longevity purposes. However, while 
such retired pay, $183.10, exceeds the amount of retired pay, $154.28, 
to which he was entitled on January 15, 1951, the day preceding the 
effective date of his recall to active duty, it is pointed out that if 
Graves had not been recalled to active duty he would have been 
entitled upon his transfer to the retired list to receive retired pay 
at the rate of $204.20 per month computed on the same basis that 
his retainer pay was previously computed under method (a) of 
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section 511, swpra, but based on the rate of pay pertaining to his 
higher rank as a commissioned warrant officer. 

Since the retired pay to which Graves is entitled under method (a) 
of section 511, supra, without credit for his active service during the 
period January 16, 1951, to July 31, 1952, exceeds the retired pay to 
which he would be entitled under section 516, swpra, with credit for 
his active service during the period above stated, you request to be 
advised as to the rate of retired pay properly payable to the subject 
man. 

Section 516 of the Career Compensation Act of 1949, 63 Stat. 832, 
37 U. S. C. 316, provides, inter alia, that members of the uniformed 
services or members of the Fleet Reserve entitled to receive retired or 
retainer pay, shall be entitled, subject to the provisions therein listed 
“to receive increases in such retired pay * * * retainer pay” for all 
active duty performed after the date of their retirement or transfer 
to the Fleet Reserve. Such an increase in retired or retainer pay is 
required however, by specific proviso, to be computed in accordance 
with the formula therein set forth. Where the computation of retired 
(or retainer pay) under section 516 would result in a reduction in the 
amount previously received it was held by this Office in decision of 
May 1, 1952, B-106410, 31 Comp. Gen. 547—to which reference is made 
in your letter—“that such [reduction] was not the intent of the Con- 
gress in enacting section 516 since such section authorizes credit for 
active service after retirement (or transfer to the Fleet Reserve) only 
for ‘increases’ in retired (or retainer) pay.” It was further stated in 
the said decision that “section 516 is for application only in those cases 
where it would result in an increase in retired pay.” Thus, unless the 
computation of retired or retainer pay in accordance with the method 
prescribed in said section 516 results in an increase in the amount of 
retired or retainer pay that was being received prior to the immediately 
preceding period of active duty, the provisions of section 516 are in- 
operative and do not require the payment of a lesser amount of retired 
or retainer pay than that theretofore received. 

That same reasoning would apply to a case where the application 
of the provisions of section 516 would prevent a member from receiving 
a higher rate of retired pay to which he would have been entitled had 
he not served on active duty subsequent to his transfer to the Fleet 
Reserve, even though he was not entitled to receive such retired pay at 
the time he was called to active duty. Accordingly, you are advised 
that Chief Gunner Graves is entitled to retired pay at the rate to which 
he would have been entitled had he not been called to active duty; i. e., 
one-half the base pay of a chief gunner, with less than ten years’ credit- 
able service, plus 35 percent longevity and 10 percent for good conduct. 
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[B-115761] 


Voluntary Payments — Government Reimbursement 
Liability 

A certifying officer who, out of his personal funds, reimbursed a Government 
employee an amount disallowed by the administrative office on a travel voucher 
may not be reimbursed the funds advanced to the employee. 

Acting Comptroller General Fisher to Craig Moore, Veterans Ad- 
ministration, July 10, 1953: 


Reference is made to your letter of April 7, 1953, requesting decision 
whether you may certify for payment the voucher therewith trans- 
mitted proposing payment to yourself in the sum of $9. It appears 
from attached papers that Dr. Paul Kornfeld was paid $13.50 per 
diem in lieu of subsistence on a travel voucher, to $9 of which the 
administrative office took exception. He made refund of the $9 upon 
demand. Believing that the original payment was correct, you reim- 
bursed Dr. Kornfeld the $9 out of your personal funds and now seek 
payment therefor. 

The rule is well established that, except for certain personal services 
such as duly authorized travel expenses, payments must be made 
directly to the public creditor by an authorized disbursing officer of 
the United States out of public funds and that no officer or employee 
of the Government can create a valid claim in his favor by paying 
obligations of the United States from his own funds. See 24 Comp. 
Dec. 155, 2 Comp. Gen. 581, 7 id. 104, 18 id. 424,425. Exception to the 
rule has not been recognized except in cases involving the expenditure 
of personal funds in the Government’s interest under urgent and un- 
foreseen emergencies. The proper procedure after refund of the $9 
to the Government would have been for Dr. Kornfeld to have sub- 
mitted his claim for reimbursement direct to the Claims Division, 
General Accounting Office. In the circumstances, reimbursement to 
you of the funds so advanced is not authorized. The voucher will be 
retained in this Office. 


[B-116069] 


Allowances and Differentials—Residents of Place of Em- 


ployment—Proposed Defense Department Appropriation 
Act, 1954 


The restrictions in section 640 of the proposed Department of Defense Appropria- 
tion Act, 1954, against the payment of foreign duty allowances to United States 
citizens resident in Territories or possessions, are applicable only to personnel 
paid from funds provided for in the proposed Department of Defense Appro- 
priation Act, 1954. 

Inasmuch as section 615 of the proposed Department of Defense Appropriation 
Act, 1954, provides a 25 percent foreign duty allowance for citizens of the 
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United States and Panama rendering certain services in the Canal Zone for 
the Defense Department, the limitations in section 640 of the 1954 act against 
the payment of foreign duty allowances to United States citizens resident in 
Territories or possessions are not applicable to employees paid from funds 
enumerated in the Department of Defense Appropriation Act of 1954 who are 
stationed in the Canal Zone. 

Employees of the defense establishments stationed in the Canal Zone who are 
paid from funds enumerated in the proposed Civil Function Appropriation Act, 
1954 are limited to the 10 percent foreign duty differential authorized for Canal 
Zone employees by that act, while defense establishment employees stationed in 
the Canal Zone who are paid from funds enumerated in the proposed Department 
of Defense Appropriation Act, 1954, may be paid the 25 percent foreign duty 
differential authorized for Defense Department Canal Zone employees by that 
act. 

The term “resident” as used in section 640 of the proposed Department of De- 
fense Appropriation Act, 1954, prohibiting the payment of foreign duty allow- 
ances to United States citizens resident in territories or possessions, applies to 
all United States citizens whose residence in the Territory or possession is not 
attributable to their employment. 


Acting Comptroller General Fisher to the Secretary of Defense, 
July 10, 1953: 


Reference is made to letter of July 3, 1953, from the Assistant 
Secretary of Defense, presenting several questions concerning the ap- 
plication and effect of section 640 of H. R. 5969 as passed by the House 
of Representatives on July 2, 1953, and given legal effect by virtue of 
section 1 (c) of Public Law 91, approved June 30, 1953, 67 Stat. 118. 

Section 640 of H. R. 5969 is as follows: 

Sec. 640. No part of the funds appropriated in this or any other Act shall be 
available for the payment to any United States citizen resident in one of its 
Territories or possessions, of any station, subsistence, quarters, or other foreign 
duty allowances over and above the authorized pay and allowances for com- 
parable grade or rating in the continental United States unless such person is 
serving outside the Territory or possession in which he is resident. 

Public Law 91 provides temporary appropriations for various 
departments and agencies of the Government for the fiscal year 1954 
which are to remain available until “(a) enactment into law of an 
appropriation for any project or activity provided for herein, or (b) 
enactment of the applicable appropriation Act by both Houses with- 
out any provision for such project or activity, or (c) July 31, 1953, 
whichever first occurs.” In view thereof this decision is to be re- 
garded as applicable only so long as the present provisions of Public 
Law 91 remain in effect. 

By various subsections of section 1 of Public Law 91 set forth 
the extent, manner, and conditions under which moneys made avail- 
able by Public Law 91 may be expended by each of the various de- 
partments and agencies included therein. For instance, certain of 
the departments and agencies may continue projects and activities 
upon the basis of the lower of the amounts provided in applicable 
1954 appropriation acts as passed by the House or Senate, respective- 
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ly, whereas, in the case of certain other agencies, operations are au- 
thorized to be continued at current rates (fiscal year 1953 rates) or 
the rates provided in 1954 budget estimates or under the amounts 
specified in Public Law 91, whichever is lowest. 

With respect to continued operations of the Department of De- 
fense, section 1 (c) of Public Law 91 provides: 

(c) Such amounts, real property (and the use thereof), commodities and 
services, a; may be necessary for continuing projects or activities which were 
conducted in the fiscal year 1953 and for which appropriations, funds, or other 
authority would be made available in the Department of Defense Appropriation 
Act, 1954 (H. R. 5969), to the extent and in the manner which would be pro- 
ay for by said H. R. 5969 as that bill was reported to the House on June 27, 

The various subsections of section 1 of Public Law 91 are mutually 
exclusive, and since subsection (c) thereof, incorporating into law sec- 
tion 640 of the Department of Defense Appropriation Act, 1954, 67 
Stat. 356, (H. R. 5969), as reported to the House on June 27, 1953, is ap- 
plicable only to the defense establishment, the restrictions in the said 
section 640 against the payment of foreign duty allowances to citizens 
resident in territories or possessions is applicable at this time only to 
personnel paid from funds provided for in the Department of De- 
fense Appropriation Act, 1954. Your first question is answered ac- 
cordingly. 

With respect to your second question, namely, what application 
section 640 has to employees of the Department of Defense in the 
Panama Canal Zone, there is for consideration—as noted in your let- 
ter—section 615 of H. R. 5969 in part as follows: 

* * * all citizens of Panama and the United States rendering skilled, technical, 

clerical, administrative, executive, or supervisory service on the Canal Zone 
under the terms of this Act * * * (b) may receive as compensation equal rates 
of pay based upon rates paid for similar employment in the continental United 
States plus 25 per centum ; * * * 
That provision is inconsistent with section 640 of H. R. 5969. How- 
ever, since it is a special or limited provision with respect to the 
class of persons covered thereby—as distinguished from the more 
general provision appearing in section 640—there may be applied 
the generally accepted rule of statutory construction to the effect 
that where a general and special provision in the same or different 
statutes are in apparent conflict, the special provision qualifies the 
general provision and supplies an exception thereto. To rule other- 
wise virtually would nullify the expressed intention of the Congress 
as set forth in section 615 of the act. Accordingly, it reasonably may 
be concluded that the limitations contained in section 640 are not 
applicable to employees paid from funds enumerated in the Depart- 
ment of Defense Appropriation Act of 1954 (H. R. 5969) who are 
stationed in the Canal Zone. 
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The further question presented in connection with employees of 
the Department of Defense in the Canal Zone is whether they may 
be paid the 25 percent differential authorized under section 615 of 
H. R. 5969 as reported to the House on June 27, 1953, or are limited 
to a 10 percent differential in accordance with H. R. 5376 (Civil 
Functions Appropriation Act, 1954) as passed by the House of Repre- 
sentatives on May 27, 1953. The answer to that question would seem 
to depend upon whether such employees are paid from funds pro- 
vided in the Department of Defense Appropriation Act, 1954, (H. R. 
5969) or in the Civil Functions Appropriation Act, 1954, (H. R. 
5376). It is noted that the latter act is enumerated in section 1 (a) 
of Public Law 91 which provides “That in any case where the amount 
which would be made available or the authority which would be 
granted under such act as passed by the House is different from that 
which would be made available or granted under such act as passed 
by the Senate, the pertinent project or activity shall be carried out 
under the lesser amount or the more restrictive authority.” Ac- 
cordingly, employees of the defense establishment stationed in the 
Canal Zone who are paid from funds enumerated in the Civil Func- 
tions Appropriation Act, 1954, are limited to a 10 percent differential 
while employees paid from funds enumerated in H. R. 5969 may un- 
der section 615 thereof, 67 Stat. 352, received a 25 percent differential. 

The meaning and scope of the term, “resident in one of its Terri- 
tories or possessions,” appearing in section 640 of H. R. 5969 is not 
clear. It reasonably cannot be determined from the language of the 
section whether the restriction contained therein was intended to apply 
to all persons residing in the Territory or possession at the time of 
their employment by the United States regardless of the nature and 
tenure of such residence, or whether it was intended to apply only 
to native residents, or whether it was to apply both to native resi- 
dents and other United States citizens permanently residing in the 
Territory or possession. Moreover, there is little in the legislative 
history of the act evidencing the intention on the part of Congress 
as to the scope of such term. However, on page 21 of House Report 
No. 680 on H. R. 5969 it is stated that a certain decrease in appro- 
priation is recommended upon the “* * * proposed general provi- 
sion eliminating special allowances for United States citizens resi- 
dent of Territories who become Federal employees in their native 
territory.” In certain areas, for example, Puerto Rico and the Vir- 
gin Islands, native residents when appointed to classified positions 
under various Government agencies are paid, in addition to their basic 
compensation, a cost of living allowance even though their basic com- 
pensation itself is greatly in excess of the compensation applicable 
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to similar unclassified positions in the area. In such cases the payment 
of the cost of living allowance is not associated with any increase in 
cost of living incurred by such natives incident to their employment 
and neither is it necessary as an inducement to recruitment. With that 
condition in mind, and having regard for the quoted portion of 
House Report No. 680, it reasonably appears that the primary objec- 
tive sought to be accomplished by the restriction contained in section 
640 of the Defense Appropriation Act, 1954, is to preclude the payment 
of the additional] allowances referred to in that section to natives 
residing in the Territory in which they are employed. However, in 
view of the broad language—resident in one of its Territories or pos- 
sessions—used in the said section, it would appear that Congress also 
intended to cover certain other citizens of the United States—in addi- 
tion to natives—residing in such Territories. In view thereof, and 
in the absence of any indication on the part of Congress as to the exact 
scope of the prohibition it is not unreasonable to conclude that the 
persons as to whom such restriction is directed are citizens whose 
residence in the Territory or possession is not attributable to their 
employment but who were residing in such areas prior to their appoint- 
ments as a matter of choice. In view thereof, this Office will not ob- 
ject to the utilization by the various departments of the criterion 
established in Executive Order No. 10,000, September 16, 1948, as 
implemented by the applicable regulations of the Civil Service Com- 
mission governing the payment of territorial post differential in de- 
termining which employees are subject to the restrictions of section 
640 of the Department of Defense Appropriation Act, 1954, (H. R. 
5969). The concluding question presented in your letter is answered 
accordingly. 


[B-116122} 


District of Columbia Police and Firemen’s Salary Act of 
1953—Payrolls and Retired Pay—Longevity Increases 


While the District of Columbia Police and Firemen’s Salary Act of June 20, 1953. 
effective July 1, 1953, authorizes an increase in the pensions or retirement com- 
pensation of retired members of the Metropolitan Police and Fire Departments 
when there is a pay increase for active members, there was no intent on the 
part of Congress to authorize pensions to be increased after retirement based 
upon lapse of time in a retired status. and therefore members who retired prior 
to the effective date of the act are not entitled to include, in the computation 
of pension benefits, the longevity increases provided in the act for active members 
of the Departments. 

The District of Columbia Police and Firemen’s Salary Act of 1953, which grants 
pay increases to the Metropolitan Police and Firemen, prescribes pay periods 
of two administrative work weeks and is made specitically effective July 1, 1953, 
so that the act requires the establishment of pay periods beginning Juty 1, 1953. 
and a separate payroll] should be made up for compensation due for any days 
preceding the effective date of the act and for each 2 weeks thereafter. 
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Acting Comptroller General Fisher to the President, Board of Com- 
missioners of the District of Columbia, July 10, 1953: 


Reference is made to your letter of July 7, 1952 requesting decision 
as to (1) whether members of the Metropolitan Police and Fire 
Departments of the District of Columbia retired prior to July 1, 
1953, would be entitled to longevity increases provided in section 
102 (a) of Public Law 74, 67 Stat. 73, approved June 20, 1953, in 
the computation of pension benefits as provided in section ‘301 of 
title 3 of that act; and (2) what would be the proper method of 
computing salary payments for members of the firefighting force of 
the Fire Department with scheduled tours of duty as mdicated on an 
attached schedule for the week beginning June 28 aud ending July 
4, 1953. 

Section 101 of the act of June 20, 1953, Public Law 74, 67 Stat. 72, 
increases the annual basic salaries of officers and members of the 
Metropolitan Police, and section 201, 67 Stat. 74, makes similar in- 
creases in the annual basic salary of officers and members of the Fire 
Department. Sections 102 (a) and 202 (a), 67 Stat. 74, provide that 
the annual basic salaries of members of the Police and Fire Depart- 
ments above that of private and excepting the respective chiefs “shall 
be increased by $120 at the beginning of the next pay period follow- 
ing each 5-year period of continuous service completed in such grade 
including service in such grade rendered prior to the effective date 
of this act.” Both subsections (e) of sections 102 and 202 further 
require: 

No officer or member shall be entitled to a longevity increase for a 5-year 


period of service unless he has maintained a rating of satisfactory or better 
for such period. 


Section 301, 67 Stat. 75, of title III of the same act provides: 


Notwithstanding section 6 of the Act entitled “An Act to fix the salaries of 
officers and members of the Metropolitan Police Force end Fire Departiwent of 
the District of Columbia,” approved July 1, 1980 (46 Stat. 841, ch. 783, D. C. 
Code, 1951 edition, sec. 4-505), each individual heretofore o1: hereafter retired 
from active service and entitled to receive a pension relief allowance or retire- 
ment compensation under the provisions of section 12 of the Act entitled “An 
Act making appropriations to provide for the expenses of the government of 
the District of Columbia for the fiscal year ending June cbirtieth, nineteen 
bundred and seventeen, and for other purposes” approved September 1, 1916 
(39 Stat. 676), as amended, shall be entitled to receive, without making appli- 
cation therefor, with respect to each increase in salary granted by this Act, or 
hereafter granted by law to which such individual would be entitled if be were 
in active service, an increase in his pension relief allowance vr retirement com- 
pensation. Such increase shall be in an amount which bears the same ratio to 
such increase in salary as the amount of each such individual’s pensiou relief 
allowance o1 retirement compensation in effect on the day next preceding such 
salary increase. Each increase in pension relief allowance or retirement com- 
pensation under this title resulting from an increase iu salary shall take effect 
as of the first day of the first month following the effect’ve dute ot such increase 
in salary. 
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In Senate Report 384, accompanying H. R. 3795, which became the 


above Public Law 74, it is stated: th 
The bill also proposes to * * * (3) reenact, in effect, the Equalization Act th 
of February 17, 1923, which gives to retired members of the respective forces as 
automatic increases in their pensions whenever there is an increase in pay for C 
active members of the force. 
This latter proviso is contained in section 301 of H. R. 3795. Those persons 65 
already retired prior to the effective date of this act will get the benefit of the 
increases in basic compensation provided by this act in the computation of 
their pensions of retired pay; but such increases will not include any increases fo 
based on longevity for such retired persons. Longevity increases are intended | 
to benefit those in the service at this time, and those retired hereafter will tr 
get the benefit of such longevity increases. Ww 
The increase in basic compensation provided in sections 101 (a) and d 
201 (a) are increases “granted by this act” and, accordingly, are to be re 
taken into consideration in recomputing pensions of retired members W 
of the Police and Fire Departments. However. longevity increases 0 
under section 102 (a) and section 202 (a) are conditioned upon each cl 
5-year period of continuous service completed in such grade for which i 
the individual must have an efficiency rating of satisfactory or better, E 
which obviously would not describe the status of retired members of s 
such forces who render no service and receive no efficiency ratings. I 
This fact, together with the statement in the ubove Senate report, c 
indicates that there was no intention on the part of the Congress to 
authorize pensions to be increased after retirement based upon lapse ¢ 
of time in a retired status. Therefore, your first question is answered I 
in the negative. 
With respect to the second question, sections 405, 67 Stat. 76, and 
407, 67 Stat. 77, of Public Law 74, provide: 
Sec. 405. (a) For all pay computation purposes affecting employees covered 


by this Act, basic per annum rates of compensation established by this Act shall 
be regarded as payment for employment during fifty-two basic administrative 
workweeks. 

(b) Whenever for any such purpose it is necessary to convert a basic annual 
rate established by this Act to a basic biweekly, weekly, or daily rate, the follow- 
ing rules shall govern: 

(A) An annual rate shall be divided by fifty-two or twenty-six as the case 
may be, to derive a weekly or biweekly rate; or 

(B) A weekly or biweekly rate shall be divided by five or ten, as the case may 
be, to derive a daily rate. All rates shall be computed to the nearest cent, count- 
ing one-half cent and over as a whole cent. 

(c) For all officers and employees referred to in this Act, each pay period shall 
cover two administrative workweeks. 

Sec. 407. This Act shall take effect on July 1, 1953. 


Section 2 (a) of the act of June 19, 1948, 62 Stat. 498 provides: 


The commissioners of the District of Columbia are authorized and directed to 
(1) establish a workweek of not more than seventy hours for officers and 
members of the Fire Department of the District of Columbia on night-platoon 


duty and of not more than fifty hours for such officers and members on day- 
platoon duty, and (2) require that the hours of work in each such workweek be 
performed within a period of five of any seven consecutive days. The two days 
off duty in each seven-day period to which each officer and member of the Fire 
Department is entitled under this subsection shall be in addition to his annual 
leave and sick leave allowed by law. 
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Prior to July 1, 1953, the compensation of officers and members of 
the Police and Fire Departments was computed in accordance with 
the provisions of section 6 of the act of June 30, 1906, 34 Stat. 763, 
as extended to the Police and Fire Departments of the District of 
Columbia by section 4 of the act of October 24, 1951, Public Law 195, 
65 Stat. 607. 

It appears from the schedule forwarded with your submission that 
for the week beginning June 28 and ending July 4, some members of 
the Fire Department were assigned to varying days off, according to 
which for the last 3 days in June, some worked only 1 day, some 2 
days, and some 3 days with corresponding tours of duty during the 
remainder of the week July 1 to 4, to make up the required 5 day 
week. Accordingly, for the last 3 days in June, whether working 
or not, all members were entitled to receive the same compensation 
computed under the 1906 act, as extended to the Fire Department, that 
is, 3/160 of the per annum rate applicable prior to July 1, 1953. 
Beginning July 1, 1953—the effective date of Public Law 74, as pre- 
scribed by section 407 thereof—compensation is required to be com- 
puted in accordance with section 405, above quoted, which, among 
other things—particularly subsection (c) thereof—prescribes pay 
periods of two administrative workweeks, and as the act is specifically 
effective July 1, 1953, the conclusion is inescapable that this act 
requires the establishment of pay periods beginning July 1, 1953. 

Accordingly, it would appear that a separate payroll should be 
made up for the 3 days pay for June and for each 2 weeks thereafter. 
It is believed that this will eliminate any requirement to compute 
separately the compensation for the first 4 days in July, as said 4 
days will be merged with the pay period July 1 to July 14, inclusive, 
for which section 405 prescribes the method of computation. Your 
second question is answered accordingly. 


[B-111648] 


Patent Office Fees—Payment by Government Agencies 


Agencies of the Federal Government may not pay Patent Office fees prescribed 
in Rules of Practice in Patent Cases for services performed by the Patent 
Office in connection with the administration of the patent and trade-mark laws. 
32 Comp. Gen. 392 amplified. 

Acting Comptroller General Fisher to the Secretary of Commerce, 


July 13, 1953: 


Reference is made to your letter of May 13, 1953, requesting re- 
consideration of decision of this Office dated March 11, 1953, B-111648, 
32 Comp. Gen. 392, wherein it was held generally that none of the 
statutes prescribing schedules of patent fees require expressly or by 
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necessary implication the collection of fees from other agencies of the 
Government. As support for this conclusion reference was made to 
the canon of statutory interpretation that the sovereign is not affected 
by statutory provisions unless expressly named therein or included 
by necessary implication. 

It is urged in your letter that the cited rule of statutory interpreta- 
tion should not be applied to the instant situation since the statute 
explicitly provides for fees, making no exceptions thereto ; that “where 
the language of the statute is clear and unambiguous, it must be held 
to mean what it clearly expresses;” and that the specific exemption 
of the Tennessee Valley Authority from the payment of fees for copies 
of documents furnished by the Patent Office, under the maxim “Ex- 
pressio unius est exclusio alterius,” must logically mean that the fees 
are applicable to all other Government agencies. It is further urged 
that to hold that such agencies may avail themselves of the general 
provisions of the statutes providing for the supplying of services and 
documents by the Patent Office but are not bound by the provisions 
requiring payment would contravene the principle that where the 
sovereign claims the benefits of a statute, it is bound by the incidental 
conditions attached thereto, including the payment of costs for such 
services. Also, it is stated that the trade-mark statute (15 U. S. C. 
1051-1127) is on a par with the patent statute so far as concerns the 
payment of fees; that no exception is stated therein in favor of the 
Government or any Government agency, other than the Federal Trade 
Commission, to the payment of fees for all services rendered and the 
Government departments and agencies customarily pay the required 
fees when they have occasion to take recourse in the Patent Office to 
the trade-mark statute. As further bearing on the matter of statutory 
construction, you direct attention to various other statutes author- 
izing or prescribing the collection of fees for services rendered by cer- 
tain Government agencies which specifically except the Government 
from the payment of such fees, contending that if the canon of statu- 
tory construction that the sovereign is not affected by statutory pro- 
visions unless expressly named therein or included by necessary im- 
plication, were applicable, there would be no reason for specifically 
excepting the Government. Also, it is argued that the presence of 
exceptions in favor of the Government in some fee statutes would in- 
dicate that Government agencies are not excepted from statutes not 
so providing. Finally, in view of doubt as to whether the decision 
of March 11 ruled on the propriety of payment of patent fees other 
than those specifically questioned by the Department of the Army, it 
is requested that the scope of the ruling be clarified. 

The canon of construction cited in the decision of March 11, as 
well as those urged for consideration in your letter, is merely an aid 
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in arriving at the meaning of the statute. It is the legislative intent 
which must control; and, in arriving at the legislative intent, the 
entire statute, its forms, its several parts, its purpose, its relation to 
other statutes, and the effect of construing it one way or another, must 
be considered. 

The basic purpose of prescribing fees for services rendered by the 
Patent Office must be to reimburse the United States, at least in part, 
for the cost of such services. Obviously, such costs can be recovered, 
in reality, only by the collection of charges or fees from private indi- 
viduals or interests, since payments by other Federal agencies consti- 
tute, in effect, merely a transfer of funds from one pocket to another, 
and do not result in the net recovery of any costs by the Government. 
In fact, payment and collection procedures would entail bookkeeping 
and other expenses which in the final analysis would involve an eco- 
nomic waste of Federal funds. This factor alone is persuasive in 
resolving the question. 

Such is the underlying philosophy of the act of December 19, 1942, 
56 Stat. 1067, 5 U. S. C. 606, and of the other statutes referred to in 
your letter, which, while authorizing or prescribing the assessment of 
fees for services rendered, specifically except other branches of the 
Government from the payment of such fees. The presence in cer- 
tain statutes of an exception in favor of the Government as to the 
payment of fees does not necessarily imply that fees are to be collected 
from Government agencies under statutes containing no such specific 
exception. It is an element to be considered, but it may only signify 
that the Congress in those instances was consciously aware of the mat- 
ter and decided to emphasize the exclusion of the Government from 
the payment of fees. On the same theory, I cannot agree that be- 
cause some provisions of the patent laws may apply to the Govern- 
ment without express inclusion all sections to which no such exception 
is specified apply with equal force. The very statute which you pre- 
sent in support of that view—the section of the Tennessee Valley 
Authority Act, 55 Stat. 775, which specifically excepts the Authority 
from the payment of Patent Office fees for the furnishing of copies of 
documents, section 19 of the act of May 18, 1933, 48 Stat. 58, 68; 16 
U. S. C. 831r—refutes the proposition. That section provides that 
“The Corporation, as an instrumentality and agency of the Govern- 
ment of the United States * * *,” shall be furnished by the Commis- 
sioner of Patents with copies of documents on file in the Patent Office 
without payment of fees. Rather than indicating an intent that only 
the Tennessee Valley Authority should be excepted from the payment 
of Patent Office fees, it appears that the statutory language was de- 
signed primarily to require that the Authority, as a Government cor- 
poration, should be accorded the same preferential treatment and 





30 DECISIONS OF THE COMPTROLLER GENERAL [33 


exemption from the payment of fees as any other “instrumentality and 
agency of the Government.” House Report No. 48, 73d Congress, ex- 
plains this section as “merely a declaration that the Authority is the 
agent of the United States in carrying out its constitutional powers.” 
Likewise, with respect to the specific exemption of the Federal Trade 
Commission (15 U. 8. C. 1064) from the payment of the fee prescribed 
in the trade-mark statute upon application for cancellation of a regis- 
tered mark, a review of the Congressional hearings in the matter es- 
tablishes that the involved bill, as originally proposed, was amended 
to include the cited provision for the purpose of conferring on the 
Government, in general, the same right to apply for cancellation of a 
registered mark as that accorded to private individuals and firms. 
Also, it appears that the Federal Trade Commission was specifically 
mentioned merely because it is the agency, acting on behalf of the 
Government, most likely to be concerned and involved in matters of 
this nature. See the Congressional Record of June 28, 1946, page 
7890, wherein, in explanation of this provision of the bill, it is stated 
by Senator O’Mahoney that— 


The intent of Congress to protect the public from the abuse of trade-marks 
and trade names was demonstrated by the adoption of an amendment permitting 
the Federal Trade Commission to apply to cancel a mark. 

In conclusion, it is the statutory duty of the Patent Office to furnish 
services both to the Government and to the public in connection with 
the administration of the patent and trade-mark laws. The Con- 
gress annually provides funds to carry out these duties and responsi- 
bilities. Repeatedly, in its annual reports to the Congress, your De- 
partment has commented on the extent of the free services furnished 
by the Patent Office to other branches of the Government. In the 
hearings before the Subcommittee of the Committee on Appropria- 
tions, House of Representatives, in support of the budget request of 
$12,200,000 for the Patent Office for the fiscal year 1953, it is stated 
on page 375 by the former Commissioner of Patents that “We are 
doing our utmost * * * to maintain at a level of minimum adequacy 
the patent and trade-mark services which the Office is charged with 
performing for other Government agencies and the public.” Again, 
on page 377 of the “Hearings,” it is stated that “our budget has to 
support services valued at about three-fourths of $1,000,000 a year 
for other Government departments, foreign governments, and public 
libraries * * *. That is quite a material item that we have to absorb 
in our budget.” Again, on page 378, there is included a table show- 
ing the items or services furnished free of charge to other Government 
departments and the estimated revenue if fees were charged. Only a 
part of these services can be identified as covered by the specific ex- 
emption to the payment of patent fees where the applicant for a patent 
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is an employee of the Government (35 U.S. C., 1946 ed., 45). Hence, 
I am inclined to view this situation as falling under the general rule 
that payment for services rendered by one agency of the Government 
for another is not authorized where the services are required by law 
in carrying out the normal functions of the performing agency and 
for which appropriations are specifically provided. See 16 Comp. 
Gen. 333 ; 17 id. 728; 31 id. 14. 

Accordingly, on the basis of the present record, since there is nothing 
in the legislative history of the statutes here involved or otherwise 
manifesting an intent to authorize or require that fees be collected 
from the United States or its agencies for services performed by the 
Patent Office, the decision of March 11, 1953, is affirmed. And, as 
to the scope of that decision, you are advised that the payment by other 
agencies of the Federal Government of any of the fees and charges 
prescribed by Rule 21 of the Rules of Practice in Patent Cases is 
not authorized. 


[B-114922] 


Surplus Real Property Sales—Payment of Expenses of Sales 
From Proceeds 


Under the act of June 8, 1896, as amended, the expenses of sales—including 
such expenses as auctioneers’ fees and advertising costs—are payable from 
the proceeds if they pertain directly to the sales, and therefore, advertising 
expenses and necessary brokerage fees or commissions authorized under local 
law or custom may be paid from the proceeds of sale of buildings and grounds 
acquired for the use of diplomatic and consular establishments in foreign 
countries and sold by the Secretary of State under authority of section 9 of the 
Foreign Service Act of 1946, as amended. 


Acting Comptroller General Fisher to the Secretary of State, July 
13, 1953: 


Reference is made to the Under Secretary’s letter dated April 22, 
1953, requesting advice as to whether “advertising expenses and nec- 
essary brokerage fees or commissions legally authorized under local 
law or custom” may be paid from the proceeds of sale of buildings 
and grounds acquired for the use of diplomatic and consular estab- 
lishments in foreign countries and sold by the Secretary of State under 
authority of section 9 of the Foreign Service Buildings Act of 1926, 
as amended (22 U.S. Code 300). 

The said section 9 provides in pertinent part: 

The Secretary of State, when he finds it to be in the interest of the Govern- 
ment, with the concurrence of the Foreign Service Buildings Commission, is 
authorized to sell buildings and grounds acquired for the use of diplomatic 
and consular establishments in foreign countries and notwithstanding the pro- 
visions of any other law, the proceeds of such sales may be applied toward the 
purchase and construction, furnishing, and preservation of other properties, 


or held in the Foreign Service building fund, as in the judgment of the Commission 
may best serve the Government’s interest: * * * 
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As indicated in the said letter of April 22, 1953, the general rule 
established by the accounting officers of the Government under the 
act of June 8, 1896, 29 stat. 268, as amended (31 U. S. Code 489), is 
that expenses of sales—including such expenses as auctioneers’ fees 
and advertising costs—are payable from the proceeds if such expenses 
pertain directly to the sales. 3 Comp. Dec. 744; 5 Comp. Gen. 680; 
6 id. 348; 7 id. 531; 15 id. 743; id. 886; 16 id. 876. Cf. 26 Comp. Gen. 
857. Under such rule advertising expenses appear to be payable out 
of the proceeds of sale. Also, brokerage fees appear clearly to be 
similar to auctioneers’ fees under a different method of sale. Accord- 
ingly, and considering that the above-quoted section 9 of the Foreign 
Service Buildings Act of 1926 does not specify the method of selling 
to be used by the Secretary of State but leaves the means of sale to 
his discretion, the conclusion appears warranted that advertising 
expenses and brokerage fees may be satisfied out of the gross proceeds 
of sale of the involved buildings and grounds. 


[B-115687] 


Compensation—Overtime—Services not Ordered or Ap- 
proved in Writing—Personally Maintained Records 


A departmental postal employee who rendered overtime services which were 
neither ordered nor approved in writing as required by section 25.221 of the 
Federal Employees Pay Regulations issued pursuant to the overtime pay pro- 
visions of the act of June 30, 1945, may not be paid overtime compensation 
on the basis of personally maintained overtime records in the absence of 
official administrative records to substantiate the claim. 


Acting Comptroller General Fisher to H. W. Bresnahan, Post Office 
Department, July 15, 1953: 


Reference is made to letter of May 20, 1953, addressed to the 
Claims division of this Office, submitting three vouchers proposing 
payment of overtime claimed by departmental chauffeur Frank W. 
Tompkins, which he alleges he performed during the years 1950, 
1951, and 1952, and requesting my decision as to whether you are 
authorized to certify said vouchers for payment. Regarding the 
manner in which a certifying officer should address his request for 
decision, I invite your attention to the concluding paragraph of the 
decision in 22 Comp. Gen. 725—the paragraph beginning at foot 
of page 729. 


Departmental Order No. 28946 dated August 27, 1945, reads as 
follows: 


The heads of the several Bureaus and Offices may authorize overtime, in 
extreme emergencies, in the Post Office Department in Washington, D. C., in 
excess of the administrative workweék of 40 hours. 

This Order amends Order No. 28483 dated July 6, 1945. 

(Signed) Rosert BE. HANNEGAN, 
Postmaster General. 
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Based upon said order it is administratively stated that the practice 
was established whereby all overtime was required to be reported 
on specially prepared forms, which forms were to be submitted 
daily to the Chief Clerk and Director of Personnel of the Depart- 
ment. Further, it is administratively stated that during the period 
covered by the vouchers here involved there is administrative record 
that forms reporting overtime ordered or approved were executed 
regularly by the former Postmaster General, and that the absence of 
such forms during the periods covered by this claim appears signifi- 
cant. The record shows that for the period November 29 through 
December 28, 1952, 61 hours of overtime were performed by Mr. 
Tompkins, and that such overtime was authorized in accordance with 
the above order and departmental practice and payment has been 
made therefor. Further, the record shows that the basis for the 
amounts shown on each of the three vouchers has been taken solely 
from the records personally maintained by the claimant and furnished 
by him; that no official records exist respecting such overtime services 
covering the 3 years involved in the vouchers. 

Section 201 of the act of June 30, 1945, 59 Stat. 296, in pertinent 
part, provides: 

Officers and employees * * * shall, in addition to their basic compensation, 
be compensated for all hours of employment, officially ordered or approved, 
in excess of forty hours in any administrative workweek, at overtime rates * * *. 

Pursuant thereto the Civil Service Commission promulgated the 
following regulation, chapter Zl—part 25, Federal Employees Pay 
Regulations, at page 323: 

SEc. 25.221. Authorization of overtime compensation. * * * 

(c) Heads of departments may delegate to any officer or employee authority 
to order or approve overtime in excess of any that may be included in the 
regularly scheduled administrative workweek. No such excess overtime shall be 
ordered or approved except in writing by an officer or an employee to whom such 
authority has been specifically delegated by the head of the department. 

Since the record shows that the claimant has been paid for all 
officially recorded overtime services performed as administratively 
authorized, and since under the above statute and regulations there 
is no right to payment of overtime compensation until overtime 
service is officially “ordered or approved in writing,” and since the 
overtime services alleged to have been rendered by the employee were 
neither ordered nor approved in writing, the personally maintained 
records of the claimant properly may not be used as a basis for 
directing payment to him. 

Accordingly, since the Post Office Department during the periods 
covered by the vouchers in question followed the authorized practices 
with respect to ordering or approving overtime, and since there are 
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no Official administrative records to substantiate the claim, no basis 
exists on the present record for certifying said vouchers for payment. 
The vouchers are returned herewith. 


[B-115285] 


Reservists—Travel Allowance, Unused Leave, Service Cred- 
its, Mustering-Out Pay, Ete.—Active Duty After Termination 
of Regular Enlistment 

A naval reservist who enlisted in the Regular Navy and who, subsequent to dis- 
charge from the Regular Navy and without reenlisting in the Naval Reserve, 
served on active duty in the Naval Reserve until original enlistment in the 
Naval Reserve would normally have terminated may be considered a member 
of the Naval Reserve on active duty for entitlement to travel allowance inci- 
dent to release from active Reserve service, for settlement of unused leave 
at date of release from active duty, for credit of active service in the Reserve 


for future retirement, for transportation of dependents, and for mustering-out 
pay. 


Acting Comptroller General Fisher to the Secretary of the Navy, 
July 16, 1953: 


Reference is made to letter of May 15, 1953, from the Assistant 
Secretary of the Navy for Air, requesting a decision as to whether, 
under the circumstances disclosed, a certain member of the Naval 
Reserve who enlisted and served in the Regular Navy and who, sub- 
sequent to discharge from the Regular Navy and without reenlisting 
in the Naval Reserve, again served on active duty in the Naval Re- 
serve prior to the time his enlistment therein would otherwise nor- 
mally have expired is entitled to (1) travel allowance incident to 
his release from the naval service, (2) settlement for unused leave at 
date of release from active duty, (3) credit for such active service in 
the Naval Reserve for future retirement, (4) transportation of de- 
pendents, and (5) mustering-out pay. 

The member involved enlisted in the Naval Reserve on April 1, 
1947, to serve for 4 years and was immediately transferred to in- 
active duty. On June 2, 1947, he enlisted in the Regular Navy to 
serve for 4 years, but was discharged therefrom on December 18, 
1947, by reason of hardship. Enlistments of April 1, 1947, in the 
Naval Reserve as involuntarily extended in accordance with the pro- 
visions of AlNav 72-50 normally would have expired on March 30, 
1952. 

Subsequent to his discharge from the Regular Navy and prior to 
his being ordered to active duty on July 20, 1950, he performed train- 
ing duty in the Naval Reserve with pay and allowances on the follow- 
ing dates: February 5 to 18, 1948; November 10 to 18, 1948; Febru- 
ary 20 to 26, 1948 [1949] ; April 3 to 16, 1949; June 23 to September 
30, 1949; January 24 to February 11, 1950; and July 9 to 22, 1950. 
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By orders dated July 20, 1950, he was ordered to active duty, report- 
ing on July 23, 1950. 

It appears that the Navy Department consistently has viewed the 
prohibition contained in section 4 of the Naval Reserve Act of 1938, 
52 Stat. 1176, and prior legislation, against a member of the Naval 
Reserve becoming a member of any other military or naval organiza- 
tion except the Naval Militia, as barring a member of the Naval 
Reserve from becoming a member of the Regular Navy and at the 
same time retaining his status as a member of the Naval Reserve. 
And hence, since the Naval Reserve and the Regular Navy are under 
the jurisdiction of the same authorities, the appointment or enlist- 
ment of a member of the Naval Reserve in the Regular Navy has 
been regarded as tantamount to his discharge from the Naval Reserve. 
See 26 Comp. Gen. 455, 460. 

In 24 Comp. Gen. 175, it was held that, while a person under dis- 
qualification who enlists in the military service does not, by remain- 
ing in the service after removal of disqualification, ratify his pur- 
ported contract of enlistment in the strict sense of the word, acts of 
remaining in the service and receiving pay and allowances therefor 
are equivalent to enlistment in the regular manner after removal of 
the disqualification. See Jn re Grimley, 137 U. S. 147; ex parte 
Hubbard, 182 F. 76. See, also, 19 Comp. Dec. 367, 371, wherein it was 
stated : 

* * * T have to advise you that the date from which an enlisted man of the 
Marine Corps is entitled to be paid is the date upon which he takes the oath 
of allegiance, except in those rare cases where it is affirmatively shown that the 
enlistment contract was completed and the man’s status changed from that of 
a civilian to that of a soldier by some act other than the taking of the oath, 
such as actual entry upon duty with the knowledge and consent of the proper 


authorities, in which cases payment should be allowed from the date of such 
act regardless of the date of application. 


An enlistment is a contract to voluntarily serve the Government as 
a member of one of the armed services, and may be implied as well as 
express. Constructive enlistments in the military service have long 
been recognized. See Digest of Opinions of the Judge Advocate Gen- 
eral of the Army, 1912-40, pp. 384-385, where this principle has been 
summarized as follows: 


An enlistment in the military service of the United States may: be construc. 
tively effected by operation of law when a person otherwise qualified to enlist 
tenders his services and the Government accepts them without condition, even 
though no oath of allegiance is taken. The performance of full military duty 
as a soldier under such circumstances may be binding as an implied contract of 
enlistment. 


Cf. Navy Department Court-Martial Order No. 8-1949, p. 188. Also, 
it may be noted that the courts have recognized a constructive induc- 
tion, that is, an “induction that arises from the acts of the inductee, 
and is brought about by his demeanor, activities, consent and requests.” 
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Miller v. Commanding Officer, Camp Bowie, Texas, 57 F. Supp. 884, 
886. Thus in Mayborn v. Heflebower, 145 F. 2d 864, the court held 
that the conduct of a selectee in voluntarily accepting the benefits and 
assuming the obligations incident to membership in the armed forces, 
and the conduct of the Government in accepting his services, as one 
having been inducted, were such as to constitute a constructive induc- 
tion. Cf. 41 Georgetown Law Journal 428-430. 

It appears that the member here involved served on training duty 
with pay with the Naval Reserve for varying periods of time during 
the years, 1948, 1949, and 1950, after his discharge from the Regular 
Navy, and that he served on active duty under orders treating him as 
a member of the Naval Reserve from July 23, 1950, to April 7, 1952. 
With respect to the period from July 23, 1950, to April 7, 1952, the 
conclusion that he was an enlisted member of the Naval Reserve ap- 
pears to be warranted. Hence, he may be considered a member of the 
Naval Reserve on active duty during such period for the purposes of 
the various payments and benefits mentioned in the first paragraph 
hereof. The question presented is answered accordingly. 


[B-115819] 


Compensation—Holidays—December 26, 1952—Employ- 
ees of District of Columbia 


Executive Order No. 10417 A which excused Federal employees from duty 
December 26, 1952, was applicable only to Federal employees and could not be 
construed as granting a holiday for pay and leave purposes to police or other 
employes of the District of Columbia, and therefore, employees of the District 
of Columbia, including members of the Metropolitan Police Force, who worked 
on December 26, 1952, are not entitled to holiday pay for that day. 

Acting Comptroller General Fisher to the President, Board of Com- 


missioners of the District of Columbia, July 16, 1953: 


Reference is made to your letter of June 16, 1953, requesting deci- 
sion whether members of the Metropolitan Police Department of the 
District of Columbia are entitled to holiday pay for working Decem- 
ber 26, 1952. 

The act of October 24, 1951, Public Law 195, 65 Stat. 607, authorizes 
the payment of double compensation to members of the Metropolitan 
Police required to work six or more hours on any holiday, and section 
2 of that act defined the word, “holiday”, as follows: 

As used in this Act the word “holiday” means the following: The 1st day 
of January, the 22d day of February, the 4th day of July, the 30th day of May, 


the first Monday in September, the 11th day of November, Thanksgiving Day, 
the 25th day of December, and such other days designated by Executive order. 


Executive Order No. 10417A of December 6, 1952, provided as follows: 


By virtue of the authority vested in me as President of the United States, it 
is hereby ordered that the several executive departments, independent estab- 
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lishments, and other governmental agencies in the metropolitan area of the 
District of Columbia, including the General Accounting Office, the Government 
Printing Office, and the Navy Yard and Naval Stations, shall be closed all day on 
Friday, December 26, 1952, the day following Christmas Day; and all employees 
in the Federal service in the metropolitan area of the District of Columbia, and in 
the field service of the executive departments, independent establishments, and 
other agencies of the Government, except those who may for special public 
reasons be excluded from the provisions of this order by the heads of their re- 
spective departments, establishments, or agencies, or those whose absence from 
duty would be inconsistent with the provisions of existing law, shall be excused 
from duty on that day. 


You state that when the Executive order came to the attention of the 
Commissioners, careful consideration was given to the effect of the 
double time cost and the sufliciency of the appropriations of the 
District of Columbia, and as a result of such consideration the fol- 
lowing instructions were issued to the departmental heads of the 
District on December 11, 1952: 


The Commissioners, at their Board Meeting on Thursday, December 11, 1952, 
considered the Executive Order of the President, dated December 6, 1952, ex- 
cusing Federal employees from duty on Friday, December 26, 1952, with a view 
to adopting a similar policy for District employees. 

However, the Commissioners are advised that in previous cases, where em- 
ployees were excused on normal work days, the Comptroller General ruled that 
it would mean the payment of holiday pay (double time) for those employees 
required to work on that day. 

An examination of District finances reveals that they are in no condition to 
withstand the additional cost involved. 

The Commissioners, therefore, have directed that the following policy be 
adopted : 

“That the Heads of Departments and agencies of the District of Columbia 
Government be extremely liberal in the granting of annual leave to employees 
in the District service on Friday, December 26, 1952, and on Friday, January 2, 
1953, respectively.” 


The above Executive Order No. 10417A was applicable only to 
Federal employees; consequently, it could not be construed as grant- 
ing a holiday for pay and leave purposes to police or other employees 
of the District of Columbia. 10 Comp. Gen. 327. In accordance 
with the action taken by the Board of Commissioners as above recited, 
employees of the District of Columbia, including members of the 
Metropolitan Police Force who worked on December 26, 1952, are not 
entitled to double compensation for such services. 


[B-116218] 


Mutual Security Agency—Mission Chiefs—Exemption From 
Annual and Sick Leave Act of 1951 


Economic Cooperation Administration (Mutual Security Agency) overseas mis- 
sion chiefs who are appointed pursuant to section 109 (a) of the Economic Co- 
operation Act of 1948, as amended, which authorizes such employees to receive 
the compensation of Foreign Service chiefs of mission as fixed in section 411 of 
Foreign Service Act of 1946 are exempted from the Annual and Sick Leave Act 


of 1951 by section 202 (c) of the Act of July 2, 1953, which amended said leave 
act. 
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Acting Comptroller General Fisher to the Director for Mutual Se- 
curity, July 17, 1953: 


Reference is made to your letter of July 13, 1953, requesting a 
decision whether chiefs of ECA (MSA) mission overseas who are 
appointed pursuant to section 109 (a) of the Economic Cooperation 
Act of 1948, as amended, 22 U. S. C. 1507, and receiving the com- 
pensation of Foreign Service chiefs of mission, class 3 or 4, are 
exempted from the Annual and Sick Leave Act of 1951, by virtue of 
the amendment to that act by Public Law 102, approved July 2, 1953, 
67 Stat. 136. 

Section 1 of Public Law 102 amended the Annual and Sick Leave 
Act of 1951, to exempt certain additional persons therefrom includ- 
ing “persons who receive compensation in accordance with section 
411 of the Foreign Service Act of 1946.” 

As pointed out in your letter the House of Representatives version 
of Public Law 102 did not affect MSA mission chiefs. However, 
the Senate Committee on Post Office and Civil Service amended the 
House version so as to exempt “persons who receive compensation at 
ene of the rates authorized in section 411 of the Foreign Service Act 
of 1946” which clearly covered MSA chiefs of mission as stated on 
page 6 of Conference Report No. 629 (House of Representatives) to 
accompany H. R. 4654 (as amended in conference) which became 
Public Law 102. In the consideration of this provision by the Con- 
ference Committee the language was rephrased to read “persons who 
receive compensation in accordance with section 411 of the Foreign 
Service Act of 1946,” which, as previously indicated, is the language 
as it appears in the enactment. 

In explanation of such language change it is stated on page 8 of the 
conference report as follows: 

* * * the provision of the Senate amendment which exempts from the Annual 
and Sick Leave Act of 1951 chiefs of mission and other officers comparable to 
chiefs of mission in rank and pay who receive compensation “at one of the rates 
authorized in” section 411 of the Foreign Service Act of 1946 is changed to 
exempt chiefs of mission and other comparable officers who receive compensa- 
tion “in accordance with” such section 411. The purpose of using the words 
“in accordance with” in lieu of the words “at one of the ‘rates authorized in” 
is to make it clear that the officers so exempted who are comparable to chiefs of 
mission are only those officers who actually receive their compensation under 
authority of such section 411 and not those officers who receive compensation 
merely at rates which are equivalent to the rates prescribed in such section 
but which are paid under authority of some other provision of law. 

You further point out that mission chiefs of the MSA receive their 
compensation pursuant to section 109 (a) of the Economic Coopera- 
tion Act, 62 Stat. 142, and it is doubtful whether they could be re- 
garded as receiving compensation “in accordance with” section 411 of 
the Foreign Service Act of 1946, 60 Stat. 1002. 
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In view of the definite assertion in the conference report that the 
Senate committee amendment covered MSA chiefs of mission as well 
as those in the Foreign Service, and in the absence of any other in- 
dication in such report to reflect that the substitution or rephrasing 
of the language of such amendment by the conference committee was 
made for the purpose of reverting to the House version of the bill so 
as to leave mission chiefs of MSA under the Annual and Sick Leave 
Act of 1951, it must be concluded that there was no intention to ex- 
clude mission chiefs of the MSA from the coverage of section 202 
(c) (1) (B) of the Annual and Sick Leave Act of 1951, as amended 
by Public Law 102. Rather, the underlying purpose of such language 
change by the Conference Committee seems to have been to eliminate 
the possibility of embracing employees of other departments and 
agencies who might be receiving salaries equivalent to those persons 
specified in section 411 of the Foreign Service Act but whose salaries 
were in nowise dependent on that provision of law. 

Accordingly, you are advised that the involved mission chiefs of 
the Mutual Security Agency are to be regarded as exempt from the 
Annual and Sick Leave Act of 1951 under section 202 (c) (1) (B) of 
that act, as amended. That answer renders unnecessary any reply to 
your further question in regard to home leave. 


ar 
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FB-115282] 


Traveling Expenses—Persons Serving Without Compensa- 
tion—Travel From Place Other Than Home or Regular Place 
of Business 


Under section 5 of the Administrative Expenses Act of 1946, which authorizes 
payment of transportation expenses and per diem to persons serving without 
compensation while away from homes or regular places of business, a person 
employed as a consultant without compensation who was authorized to travel 
on official business from a point other than home or regular place of business to 
attend a work conference may be reimbursed the expense of such travel, even 
though such expense exceeds the constructive cost of travel between home or 
regular place of business and the site of the conference. 


Acting Comptroller General Fisher to the Secretary of Agriculture, 
July 20, 1953: 


Reference is made to letter dated May 13, 1953, from the Under 
Secretary of Agriculture, requesting (1) review of audit exception 
of January 28, 1953, taken to a payment for travel expenses made by 
the Soil Conservation Service to Mr. Sterling A. Taylor, a member of 
the staff of the Utah State Agricultural College, Logan, Utah, for 
travel from Los Angeles, Calif., to Washington, D. C., thence to his 
home in Logan, Utah, under the facts and circumstances hereinafter 
related, and (2) “advice on this matter for our future guidance.” 
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It appears from the record that preliminary arrangements were 
made in May 1951, for Mr. Taylor to participate, without compensa- 
tion, in a work conference on soil physical research to be held in 
Washington, D. C., June 25, 1951. Mr. Taylor, by letter of May 29, 
1951, advised the Soil Conservation Service that he would be in 
Los Angeles, Calif., on June 22, for the meeting of the Western Society 
of Soil Science and that in order to reach Washington by June 25, 
it would be necessary for him to travel by air, departing June 23. 
He therefore requested permission to fly directly from Los Angeles, 
stating that otherwise it would be necessary for him to fly at his own 
expense from Los Angeles to Salt Lake City, and from there to Wash- 
ington at Government expense. Travel Authorization No. 744-51, 
dated June 13, 1951, was issued accordingly authorizing travel from 
Los Angeles to Washington and return to Logan, Utah. In the Under 
Secretary’s letter of May 13, 1953, it is further stated that Mr. Taylor 
was in Los Angeles with other members of his college staff, and that 
had not the conference in Washington necessitated travel by air, he 
would have returned to Logan in a State-owned automobile at no 
personal cost. This fact—which, ordinarily, would be a factor affec- 
ting the costs which the Government should bear in the matter— 
apparently was not known to the administrative officials at the time 
the travel authorization was issued. 

The exception of January 28, 1953, was stated in the amount of $35.91, 
which represented that portion of the transportation cost exceeding 
the constructive cost of the round trip between Logan and Washington, 
und was issued upon the basis that payment from other than Mr. 
Taylor’s home or regular place of business constituted a violation 
of section 5 of the Administrative Expenses Act of 1946, 60 Stat. 808. 
The notice of exception also cited decision of November 18, 1943, 23 
Comp. Gen. 374. That decision was based upon the language “while 
away from their homes” and therefore is not for application here. 
It is noted, however, that the records of this Office show that certain 
factual information is contained in the Under Secretary’s letter of 
May 13 which had not, heretofore, been presented to the auditors of 
this Office. 

Since the travel here involved was duly authorized and performed 
in the interest of the Government, the only question here for con- 
sideration is whether, under section 5 of the Administrative Expenses 
Act of 1946, Mr. Taylor may be reimbursed for travel from a point 
other than Logan, Utah, the location of his home and the college at 
which he is employed. 

Section 5 of the above-cited act, in pertinent part, authorizes pay- 
ment of transportation expenses and per diem to persons serving with- 
out compensation “while away from their homes or regular places of 
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business.” With respect to this case and for your future guidance, you 
are advised that in considering similar language it was recognized in 
decision of August 5, 1948, B-35873, that it is possible for a business- 
man to have more than one regular place of business—either perma- 
nent or temporary—and it was held that the words “regular place of 
business” need not be applied in such a restricted sense as to limit re- 
imbursement of traveling expenses to trips from and to the head- 
quarters office of a businessman who is serving the Government as a 
consultant. There is nothing in the language of section 5 of the 
Administrative Expenses Act of 1946, or in the legislative history 
thereof, that requires a different interpretation. Moreover, the legis- 
lative history of section 5 indicates that the word “regular” was used in 
the sense of “private.” Accordingly, reimbursement need not be re- 
stricted to travel while away from one “regular place of business,” in 
this case, Logan, Utah. 

In view of the foregoing, and since the travel here involved was 
authorized as required by the standardized Government travel regula- 
tions, the exception will be removed. The certifying officer concerned 
will be notified of said removal action in due course. 


[B-115750J 

Coast Guard—“Operating Expenses” Appropriation— 
Availability for Operation and Maintenance of Defense 
Housing Facility 

While under the act of July 2, 1945, personnel of the Coast Guard were author- 
ized to be accepted as tenants on a rental basis by the agencies which were au- 
thorized to erect and manage defense housing, no authority has been given to the 
Coast Guard to erect or rent and manage such housing, and therefore, the 
appropriation “Operating Expenses, Coast Guard” in the Treasury Department 
Appropriation Act, 1954, is not available for necessary operation and maintenance 
expenses of an emergency defense housing facility which the Coast Guard pro- 
poses to acquire from the Navy Department for use by Coast Guard personnel 
on a rental basis. 

Acting Comptroller General Fisher to the Secretary of the Treasury, 


July 20, 1953: 


Reference is made to letter of June 11, 1953, from the Acting Secre- 
tary of the Treasury, requesting a decision on certain questions in con- 
nection with the emergency housing facility, comprising 50 units 
located in the city of Cape May, N. J., which at present is under the 
control and jurisdiction of the Department of the Navy. 

The Acting Secretary’s letter indicates that the housing project was 
built in 1942 with Lanham Housing Act funds and that the Housing 
and Home Finance Administrator transferred jurisdiction thereof to 
the Department of the Navy pursuant to section 4 of the Lanham 
Housing Act, as amended by the act of January 21, 1942, Public Law 
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409, 56 Stat. 11. It is stated in the letter that this housing project has 
been operated for the benefit of the Navy and Coast Guard personnel 
and their families on a rental basis, plus an additional charge for 
utilities; that Coast Guard personnel and their families occupy more 
than 40 units of the project ; that continued occupancy is essential ; and 
that upon relinquishment of the emergency housing project by the 
Department of the Navy, the Coast Guard has proposed that the proj- 
ect be relinquished to its control and jurisdiction through the medium 
of a Navy use permit, or possible permanent transfer, under the pro- 
visions of the Federal Property and Administrative Services Act of 
1949, as amended, 40 U.S. C. 471, et seg. The letter requests a decision 
on the following questions: 

(1) Whether Coast Guard personnel and their dependents may oc- 
cupy the project on a rental basis as heretofore with the Department 
of the Navy, without loss of rental allowance, under the provisions 
of Public Law 120, approved 2 July, 1945, 59 Stat. 316, should the 
Coast Guard acquire control and jurisdiction over the housing project 
in question. 

(2) Since rentals collected are to be covered into the Treasury as 
miscellaneous receipts and utilities will be paid for by the occupants 
of the dwellings, is the Coast Guard appropriation “Operating 
Expenses” available for necessary operation and maintenance expenses 
of the housing project. 

The first question—whether Coast Guard personnel may occupy the 
housing project on a rental basis from the Coast Guard—is indi- 
cated in the Acting Secretary’s letter to be contingent upon the avail- 
ability of its appropriation for expenses of operating the project 
and question 2 therefore will be considered first. 

The appropriation “Operating Expenses, Coast Guard,” contained 
in the Treasury Department Appropriation Act, 1954, Public Law 
73, approved June 18, 1953, 67 Stat. 69, provides, in pertinent part, 
as follows: 

For necessary expenses for the operation and maintenance of the Coast Guard, 
not otherwise provided for, including services as authorized by section 15 of 
the Act of August 2, 1946 (5 U.S. C. 55a); purchase of not to exceed thirty-two 
passenger motor vehicles for replacement only; maintenance, operation, and 


repair of aircraft; recreation and welfare; and examination of estimates of 
appropriations in the field ; $188,250,000: * * * 


As was pointed out in 25 Comp. Gen. 798, it has always been the 
practice to furnish quarters to military personnel without charge 
as an essential part of the military life. It was only by virtue of cer- 
tain specific acts quoted or cited therein that the Departments of the 
Army and Navy and the National Housing Agency and its successors 
were authorized to construct and maintain certain defense housing 
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and make it available to civilian defense workers as well as military 
personnel without affecting the money allowance to which the latter 
otherwise are entitled for rental of quarters. While under such 
provisions of law, and more particularly under the act of July 2, 1945, 
59 Stat. 316, personnel of the Coast Guard were authorized to be 
accepted as tenants on a rental basis—without affecting money allow- 
ances to which the said personnel are entitled for quarters—by the 
agencies which were authorized to erect and manage the said defense 
housing, namely, the Departments of the Army, Navy, and the Na- 
tional Housing Agency and its successors, no authority appears to 
have been given to the Coast Guard to erect or rent and manage such 
defense housing. Furthermore, while section 4 of the Lanham Act, 
as amended by the act of January 21, 1942, 56 Stat. 12, authorizes the 
transfer of such housing as may be permanently useful from the 
National Housing Agency and its successors, to the Army and Navy 
upon the request of the secretaries of those departments, no similar 
authority was given to the Secretary of the Treasury for Coast Guard 
purposes. 

Since the Coast Guard has no such authority to manage and rent 
defense housing and since the hearings and legislative history of the 
Treasury Department Appropriation Act, 1954, do not show that any 
funds were requested or appropriated for the maintenance by the 
Coast Guard of such rental housing, I am constrained to the view 
that the appropriation for operating expenses of the Coast Guard is 
not available therefor, even though that appropriation is made avail- 
able in specific terms for “necessary expenses for operation and main- 
tenance of the Coast Guard.” That appropriation is available only 
for the operation and maintenance of authorized activities of the Serv- 
ice and there appears to be no authority for the Coast Guard to carry 
on the involved housing project on a rental basis. 

In view of the answer to question 2 as set out above, it appears 
unnecessary to consider question 1. 


[B-115100} 


Mileage—Military, Naval, Ete., Personnel—Changes of Sta- 
tion—Leave of Absence 


An officer Whose orders transferring him from an overseas station to one within 
United States were changed prior to the effective date by orders directing him 
to report to another station is entitled to mileage from the debarkation port 
to the ultimate new permanent station even though he had traveled to the original 
station; also, the officer is entitled to an allowance for the transportation of 
dependents for a distance no greater than from the designated location to 
which they had been furnished transportation at Government expense from the 
officer’s overseas station prior to his relief from that station, to the location of 
the ultimate permanent duty station in the United States to which the travel 
was actually performed. 


301979°~ 54 4 
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Acting Comptroller General Fisher to Capt. J. W. Skevron, Depart- 
ment of the Army, July 21, 1953: 


There has been received by second endorsement dated May 5, 1953, 
your letter of December 24, 1952, with enclosures, requesting decision 
as to the right of Capt. Jack Harrington to additional mileage in his 
own right and reimbursement for travel for dependents under the 
circumstances shown in the enclosures. 

There were enclosed with your letter two vouchers executed by 
Captain Harrington wherein he makes claim (1) for mileage for travel 
performed from Fort Hamilton, N. Y., to Camp Cooke, Calif., to 
Red River Arsenal, Texarkana, Tex., less $87.78 received for mileage 
from Fort Hamilton, N. Y., to Red River Arsenal, Tex., on voucher 
No. 2842 of your September 1952 accounts, and (2) for reimbursement 
for transportation for dependents from Grand Prairie, Tex., to Long 
Beach, Calif., to Texarkana, Tex. 

By paragraph 4, Special Orders No. 97 dated June 24, 1952, Head- 
quarters, EUCOM Ordnance School, APO 171, as supplemented by 
paragraph 10, Special Orders No. 169 dated July 12, 1952, Head- 
quarters, Fort Hamilton, N. Y., the officer was transferred from 
Germany to the United States, and assigned to duty at Camp Cooke, 
Calif., 30 days’ delay en route chargeable as leave being authorized, it 
being further stated that his leave address would be Long Beach, Calif. 
By paragraph 3, Special Orders No. 61 dated March 17, 1951, Head- 
quarters, Wetzlar Military Post, APO 169, Captain Harrington’s 
dependents had previously traveled from Germany to Grand Prairie, 
Tex., at Government expense, pursuant to authority contained in para- 
graph 8, Army Regulations 35-4880. 

By paragraph 10, Special Orders No. 142 dated July 15, 1952, De- 
partment of the Army, the officer, while en route to his leave address 
and prior to reporting to Camp Cooke, Calif., was transferred to 
Red River Arsenal, Texarkana, Tex., for duty. Prior to the officer’s 
entry into the United States on July 11, 1952, his dependents traveled 
from Grand Prairie, Tex., to Long Beach Calif., June 30 to July 5, 
1952, at personal expense, and later traveled to his new station, Novem- 
ber 12 to 15, 1952. 

Subsections 303 (a) and (c) of the Career Compensation Act of 
1949, 63 Stat. 813, 814, provide that under regulations prescribed by 
the Secretaries concerned, members of the uniformed services shall 
be entitled to receive travel and transportation allowances for travel 
performed under competent orders upon a change of permanent sta- 
tion, as well as transportation for dependents or to reimbursement 
therefor or to a monetary allowance in lieu of such transportation. 
No provision is made for payment of mileage incident to leave and 
paragraph 4153 (case 14) of the Joint Travel Regulations, promul- 
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gated pursuant to the said subsections specifically provides that when 
the station of a member is changed while he is on leave, he will be 
entitled to mileage from the place where he received the orders to the 
new station, not to exceed the cost from the old station to the new, 
and paragraph 3003-1b provides that when leave or delay prior to re- 
porting to the new station is authorized in change of station orders, the 
amount of such leave or delay will be added to the date of relief or 
detachment from the old station to determine the effective date of the 
orders. 

Paragraph 7009, covering the transportation of dependents at 
Government expense from stations outside continental United States 
to a designated location inside the United States prior to the issuance 
of orders for the relief of the member from their stations, provides 
that, upon being subsequently assigned to a permanent duty station 
within the United States, transportation of dependents is authorized, 
for those members otherwise entitled thereto, from the designated 
location to their current permanent duty station in the United States. 

In the present case the orders transferring the officer from a station 
outside the United States to duty at Camp Cooke, California, with 
leave en route, were changed prior to their effective date by orders 
directing him to report to Red River Arsenal, Tex., for duty. Under 
the law and regulations he became entitled to mileage from the port of 
debarkation (Fort Hamilton, N. Y.), to his ultimate new permanent 
station (Red River Arsenal, Tex.), and the record shows that he has 
received mileage on that basis. With respect to the right to reim- 
bursement for travel of dependents under the circumstances here 
involved, the officer would be entitled to an allowance for a distance 
no greater than from the designated location (Grand Prairie, Tex.), 
to which they had been furnished transportation at Government ex- 
pense from the member’s overseas station prior to his relief from that 
station, to the location of the permanent duty station in the United 
States (Texarkana, Tex.), to which the travel was actually performed. 
Accordingly, there would be no authority for the payment of the 
claims as presented, the only amount due being for transportation of 
the officer’s dependents from Grand Prairie to Texarkana. 

The papers submitted are retained in this Office. 


[B-115794] 


Fees—Registration—Refunds 


While fees improperly collected through fault or negligence of officers or em- 
ployees of the Government may be refunded, a registration fee paid by a company 
as a manufacturer of arms, ammunition, and implements of war as required by 
section 12 of the Neutrality Act of 1939, but whose activities were limited to re- 
search and development of such items which were exempt from the registration 
requirements of section 12, a fact not made known in the company’s applications 
for registrations, may not be refunded. 
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Acting Comptroller General Fisher to the Secretary of State, July 
21, 1953: 


Reference is made to your letter of June 12, 1953, with enclosures, 
requesting to be advised whether there properly may be refunded to 
the H. A. Wagner Co., a registration fee of $100 paid by said company 
as a manufacturer of arms, ammunition and implements of war under 
the provisions of section 12 of the Joint Resolution of Congress, ap- 
proved November 4, 1939, 54 Stat. 10 (22 U.S. C. 452). 

The supporting papers show that application for registration to- 
gether with a money order for $100 was filed by the company on August 
19, 1952; that a certificate of registration No. 3531 was issued to the 
applicant on August 27, 1952, valid for 5 years; and that the proceeds 
of the money order were covered into the Treasury as miscellaneous 
receipts. By letter of April 6, 1953, the company raised the question 
as to whether it was required to register since its activity is limited 
to production, research and development: Specifically, the company 
which is reported informally presently to be engaged in research and 
development work under three contracts with the Department of the 
Navy stated that its application for a certificate of registration was 
due to provision No. 23 of General Provisions cost type contracts 
NAVAER-2805 (New 1-52), which is as follows: 

23. Neutrality Act of 1939.—If any of the supplies to be delivered under this 

contract are arms, ammunition, or implements of war, as listed in the current 
proclamation issued by the President pursuant to the Neutrality Act of 1939 
(22 U.S. Code 452), the Contractor either (i) represents that it is properly regis- 
tered under said Act and agrees to furnish satisfactory evidence thereof upon 
request, or (ii) represents that it is not subject to said Act and agrees to furnish 
satisfactory evidence thereof upon request. 
Further, it is stated that a question now has arisen as to the allowabil- 
ity of the pro rata portion of the $100 fee under a cost-plus-a-fixed-fee 
contract because of section 201.7 of MD Bulletin No. 1, dated April 1, 
1948 (22 CFR 75.7) ; that the nature of the company’s activity is as 
stated in its application, namely, research and development which in- 
cludes the construction of experimental or test models; and that such 
models are in a sense sold to the Government under the cost-plus-a- 
fixed-fee contract as they must be delivered to the Government. 

Section 75.7, Title 22, Code of Federal Regulations referred to above 
governing registration and licensing under said section 12 of the joint 
resolution provides, as follows: 

75.7. Production for experimental or scientific purpose. The production for 
experimental or scientific purposes, when such production is not followed by 
sale, of the appliances and substances included in category VI of the President’s 
Proclamation 2776 of March 26, 1948, or of single units of other arms, ammuni- 


tion and implements of war, is not considered as manufacture for the purposes of 
section 12 of the joint resolution. 
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In connection with the above regulation, you state that if the com- 
pany had stated in its application that its activities were limited 
to research and development with respect to the items considered 
arms, ammunition and implements of war or then had brought the 
question to the Department’s attention, the fee would have been 
returned to the applicant with the advice that registration would not 
be required. 

It is expressly stated on the face of the application that it is “for 
registration of persons engaged in the business of manufacturing, 
exporting, or importing arms, ammunition, or implements of war, 
pursuant to section 12 of the joint resolution of Congress approved 
by the President November 4, 1939.” While in response to the in- 
structions under paragraph 9 (a) of the application for a brief 
description of the types of business conducted, the applicant stated 
that it was engaged in engineering research and development of 
guidance systems for missiles under paragraph 9 (b) in response to 
a request for a list of specific articles enumerated in the currently 
effective proclamation of the President defining arms, ammunition 
and implements of war which are manufactured by the applicant, it 
listed three items. 

The general rule is that fees improperly collected as the result of 
fault or negligence on the part of officers or employees of the Govern- 
ment may be refunded. 23 Comp. Gen. 417; 29 id. 27 and cited 


decisions. There was no fault or negligence on the part of the officer 
who issued the certificate of registration. The fault was due to the 
failure of the applicant to fully inform such officer as to the nature 
and extent of its activities. Under the circumstances, refund of the 
fee is not authorized. 16 Comp. Gen. 235, 10 id. 220. 


[B-115881] 


Administrative Payment of Claims—Refund of Cost of De- 
porting Alien Seamen to Vessel Owners 


The Justice Department may administratively approve claims of vessel owners 
for refund of costs assessed against them for expense of deporting alien seamen 
who were granted shore leave by immigration inspectors and then deserted 
ship when such claims are determined to be within purview of the Prince Line 
case wherein it was held that deportation of an alien seaman who overstayed 
temporary entry privilege should be at Government expense, however the holding 
in that case is not applicable after the effective date of the Immigration and 
Nationality Act of 1952, which makes deportation charges the obligation of the 
vessel owner. 


Acting Comptroler General Fisher to the Attorney General, July 21, 
1953: 


Reference is made to letter of June 22, 1953, from the Administra- 
tive Assistant Attorney General relative to claim of the owners of 
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the SS. Argyll, for refund of $592.97 paid the Immigration and 
Naturalization Service in connection with the deportation of an alien 
seaman, 

It is stated in the letter that the alien was a member of the crew 
of the SS. Argyll upon its arrival at the Port of New Orleans on or 
about October 14, 1948, and that he was granted shore leave by an 
official of the Immigration and Naturalization Service but failed to 
return upon the departure of the vessel. It is further stated that the 
alien was later apprehended and subsequently deported and that the 
cost of deportation, $592.97, was assessed against the owners of the 
vessel, the Texas Transport and Terminal Company, Inc., Whitney 
Building, New Orleans. 

It is alsc stated that a claim has been presentea to your Department 
by the law firm of Kirlin, Campbell, and Keating, 120 Broadway, 
New York, N. Y., as attorneys for the owners of the vessel for refund 
of the amount of $592.97 paid by the owners to the Immigration and 
Naturalization Service in connection. with the deportation of the 
alien. Your Department expresses the view, based on the case of 
United States v. Prince Line, Ltd., 189 F. 2d 386, that the owners of 
the vessel were not liable for payment of the deportation expenses in 
the present case and that refund of the amount collected is in order. 
The Administrative Assistant Attorney General requests a decision 
as to whether, in view of the facts as stated, your Department may 
administratively approve the payment of the present claim and 
other similar claims for refund of deportation expenses when such 
claims are determined to be within the purview of the court decision 
in the cited Prince Line case. 

The Prince Line case was one in which an alien seaman who arrived 
at the port of New York in January 1941 as a member of the crew of 
a vessel owned by that line, was inspected and granted shore leave 
by an immigrant inspector and thereafter deserted his ship and re- 
mained in the United States. In March 1942 deportation proceed- 
ings were instituted, as the result of which the seaman was deported 
in March 1947 at a cost to the United States of $270.25. The issue in 
the case was whether he had remained longer than his shore leave 
permitted—a cause arising subsequent to entry, in which case de- 
portation should, the court held under the immigration law then in 
effect, be at the expense of the Government—or whether he was not 
entitled to entry into this country—which latter was a cause arising 
prior to entry and in which case the deportation should, the court 
held under the immigration law then in effect, be at the expense of 
the owner of the vessel. It was held that the former was the case and 
that the Government could not recover the cost of deportation. 
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The provisions of law under which the Prince Line case was de- 
cided appear to have been repealed and superseded by certain provi- 
sions of the Immigration and Nationality Act of 1952, 66 Stat. 163. 
See, in this connection, especially sections 243 (c) and 252, under 
which it appears that deportation charges are the obligation of the 
owner or owners of the vessel. However, section 405 (a) of the 
1952 act provides, among other things, that, unless otherwise specif- 
ically provided therein, the act shall not be construed to affect any 
liability or obligation existing at the time it takes effect and that 
as to all liabilities and obligations then existing the statutes or parts 
of statutes repealed by the act are, unless otherwise specifically pro- 
vided therein, thereby continued in force and effect. Hence, all rights 
and liabilities existing at the time of the effective date of the 1952 
act were preserved, unless otherwise specifically provided in the act. 
There appears no such exception therein with reference to a matter 
such as here involved. Therefore, the holding in the Prince Line 
case appears no longer applicable except as to such matters arising 
prior to the effective date of the 1952 act. 

Accordingly, and since the facts in the present case are similar to 
those in the Prince Line case and the matter arose prior to the effec- 
tive date of the 1952 act, the claim may be administratively approved 
for payment under the current appropriation for salaries and ex- 
penses of the Immigration and Naturalization Service, which con- 
tains a provision for “refunds of * * * other items properly return- 
able,” and like action may be taken by your Department with respect 
to similar claims arising prior to the effective date of the 1952 act. 


[B-1153803] 


Com pensation—Rates—Simultaneous Demotion and 
Within-Grade Advancement—Subsequent Promotion 


Under sections 25.102 and 25.103 of the Employee’s Pay Regulations an employee 
who had become entitled to a within-grade step increase on the same day he 
was reassigned to a lower grade, because of an agency reorganization, and who 
was subsequently restored to the higher grade is entitled to be paid at the 
higher rate earned prior to the demotion. 

Acting Comptroller General Fisher to the Administrator of Veterans 


Affairs, July 28, 1953: 


Reference is made to letter dated June 16, 1953, from the Deputy 
Administrator, requesting a decision as to the proper salary rate 
payable to an employee of the Veterans Administration when he was 
repromoted to the grade from which he previously had been demoted, 
under the facts and circumstances hereinafter related. 
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The letter states that the employee was promoted from grade 
CAF-12, $6,144.60 per annum, to grade CAF-13, $7,102.20 per an- 
num, effective November 16, 1947; that he was due to receive a pe- 
riodic step increase to the second scheduled step of grade CAF-13 
on May 29, 1949, the beginning of the pay period following comple- 
tion of the required period of time for a within-grade step promotion, 
but because of a reorganization of the agency, the employee was re- 
assigned on May 29, 1949, to a grade CAF-12 position at a salary of 
$7,192.80 per annum thereby avoiding the effectuation of the periodic 
step increase; and that subsequently the employee was repromoted 
to a grade GS-13 position effective April 26, 1953. In respect of 
that repromotion the question is raised whether the employee’s salary 
rate in grade GS-13 should be set at the second scheduled step rate— 
the step he had qualified for immediately prior to the effective date 
of his demotion but salary for which step was not processed because 
of the demotion being effective on the same day the step-increase 
otherwise would have been effected—or whether it must be limited to 
the first scheduled step rate of that grade. 

Section 25.103 and 25.102 of the Federal Employee’s Pay Regula- 
tions, provide, respectively, as follows: 

(b)(1) Subject to the mandatory requirements of paragraph (d) of this sec- 
tion and section 25.104, an employee who is reemployed, transferred, reassigned, 
promoted, repromoted, or demoted may be paid at any scheduled rate for his grade 
which does not exceed the employee’s highest previous rate. * * * If the em- 
ployee’s existing rate of basic compensation is less than the minimum scheduled 
rate of the new grade, his compensation shall be increased to the minimum rate. 

(j) Highest previous rate is the highest basic salary rate previously paid to 
a Federal civilian employee occupying a position in a department or defined in 
section 201 (a) of the Classification Act of 1949, or in a mixed ownership, irre- 
spective of whether or not such position is subject to the pay schedules of the 


Classification Act. If such highest previous rate was earned in a Classification 


Act position, it shall be increased by any subsequent amendments to the Classi- 
fication Act pay schedules. * * * 


In 31 Comp. Gen. 62, it was held: 


An employee whose position is reallocated to a higher grade on the same date 
he becomes eligible for a within-grade advancement under the provisions of sec- 
tion 701 (a) of the Classification Act of 1949, as amended, is entitled to have 
said within-grade advancement included in his existing rate of basic compen- 
sation in fixing under section 802 (b) his basic rate of compensation for the 
higher grade. 


See also 31 Comp. Gen. 207, applying the same principle to promotions 
to a higher grade on the same date employee became entitled to a 
within-grade advancement. There appears no reason why the same 
principle should not apply to a demotion or assignment to a lower 
grade on the same date the employee otherwise would have been given 
a within-grade salary advance. . That is to say, the within-grade sal- 
ary advance should have been processed before the demotion took 


Cou 


eff 
ha 
sa 


la 


ma naeeenes 2 Ar 








-13 
le- 


re- 
of 
lic 


eae ae ae F 


we 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 51 


effect which in the present case would have entitled this employee to 
have had his salary rate when demoted to CAF-12 based upon the 
salary rate of $7,671.60, the second step in CAF-13. In this particu- 
lar case, it would not have made any change in his salary rate in 
CAF-12 as he was given the top salary rate ($7,192.80) in that grade. 
However, he still would be entitled to the benefit of the $7,671.60 pre- 
viously attained second step rate (as increased by subsequent statutory 
enactments to $8,560) in fixing his salary rate upon restoration or re- 
promotion to GS-13 in accordance with the above-quoted civil-service 
regulations and, within administrative discretion, his salary could be 
fixed as of April 26, 1953, at $8,560, the present second step in GS-13. 
Compare 26 Comp. Gen. 368 ; 24 7d. 341. 


[B-115946] 


Officers and Employees—Separation From Service—Effec- 
tive Date—International Dateline Crossing 


The time to be used as a basis for establishing the effective date of separation 
in settlement of the pay account of a per annum employee who, while traveling 
pursuant to orders died after crossing the international dateline is the time 
of the place where the death occurred, however in computing per diem, the actual 
elapsed time should be used rather than calendar days in accordance with para- 
graph 47b of the standardized Government travel regulations. 

Acting Comptroller General Fisher to the Secretary of the Navy, 


July 31, 1953: 


Reference is made to letter of the Acting Secretary of the Navy 
of June 24, 1953, requesting decision as to the time to be used as a 
basis for establishing the effective date of separation in the settlement 
of a deceased civilian employee’s pay account and travel claim where 
the employee, while traveling pursuant to orders from the Navy 
Department, met his death in a military aircraft accident at Abashiri, 
Hokkaido, Japan, the time of which (in Japan) is reported to have 
been 11 a. m., Friday, May 29, 1953, whereas the corresponding time 
in Washington, D. C., was 10: 10 p. m. (eastern daylight saving time), 
Thursday, May 28, 1953. It has been informally ascertained that the 
decedent was a departmental per annum employee in a travel status 
incident to temporary duty at the time the accident occurred. 

In determining the time within which any rights shall accrue or 
(letermine under statutes, orders, rules, and regulations with respect 
to United States standard time zones, the act of March 19, 1918, 40 
Stat. 450 (15 U.S. C. 262), provides that it shall be understood and 
intended that the time shall be the United States standard time of the 
zone in which the act is to be performed. Although that act pertains 
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only to United States standard time zones, an observance of any other 
rule with respect to the time at which rights accrue or determine to 
Federal officers and employees on duty in parts of the world not in- 
cluded in the United States time zones would result in immeasurable 
confusion. Accordingly, and in line with the rule established by Con- 
gress respecting United States standard time zones, the date of death 
for the purpose of separation and payment of compensation in the 
instant case should be May 29, 1953, the date at the place the death 
occurred. 

In regard to the settlement of the decedent’s travel claim, your 
attention is invited to paragraph 47b of the standardized Government 
travel regulations, which provides: 

In computing per diem in cases where the traveler crosses the international 


date line (one hundred and eightieth meridian) actual elapsed time shall be 
used rather than calendar days. 


In accordance with the regulation, where a traveler crosses the 
international dateline the elapsed time should be used in computing 
his per diem for the entire trip. The travel performed in the instant 
case should be computed on that basis. 
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[B-114711] 


Compensation — Aggregate Limitation — Applicability to 
Monthly and Per Annum Wage Board Employees 


Employees occupying positions exempt from the Classification Act of 1949, as 
amended, whose basic rates of compensation are fixed on an annual or monthly 
basis by a wage board, as that term is used in the overtime compensation pro- 
visions of section 203 of the Federal Employees Pay Act of 1945, as amended, 
are subject to the $10,330 per annum aggregate maximum compensation limita- 
tion of section 603 (b) of the 1945 act, as amended. 


Acting Comptroller General Fisher to the Secretary of Agriculture, 
August 3, 1953: 


Reference is made to your letter of April 14, 1953, requesting the 
removal of audit exceptions issued at San Francisco, Nos. 01121- 
300010, 300011, and 300012, in the amounts of $743.74, $420.82, and 
$1403.18 respectively, which exceptions cover compensation payments 
to numerous wage board employees on several payrolls during various 
pay periods in excess of the rate of $10,330 per annum—the limita- 
tion prescribed by section 603 (b) of the Federal Employees Pay Act 
of 1945, 59 Stat. 303. 

You state that the employees concerned occupied positions exempt 
from the Classification Act of 1949, as amended; that their basic rates 
of compensation were fixed by a wage board pursuant to procedures 
and policies prescribed in the regulations of the Agriculture Depart- 
ment; and that since the rates were established and published as an- 
nual rates, the persons concerned were “employees whose basic rate 
of compensation is fixed on an annual or monthly basis * * * by wage 
board,” as that term is used in section 203 of the Federal Employees 
Pay Act of 1945, 59 Stat. 297, 5 U. S.C. 913. You enclose a copy 
of an opinion dated November 12, 1952, from the Regional Fiscal 
Agent expressing the view that section 603 (b) of the Federal Em- 
ployees Pay Act of 1945, prescribing the $10,000 limitation (later in- 
creased to $10,330) is not for application here because the employees 
here involved are wage board employees. You also refer to the legis- 
lative history of section 203 of the referred-to act, and to the case of 
the United States v. Townsley, 323 U.S. 557, in support of that view. 

The decision by the United States Supreme Court in the Townsley 
case and the legislative history of section 203 and of section 603 (b) 
of the Federal Employees Pay Act of 1945 were given careful con- 
sideration in unpublished decision of this Office, B~102754, dated June 
19, 1951, to the Secretary of the Navy, who had advanced arguments 
similar to those propounded in your letter, in which decision it was 
concluded that monthly and per annum wage board employees are not 
exempted from the operation of 603 (b) of the 1945 act. It does not 
appear that your attention was directed to that decision in the cor- 
respondence between your department and the Division of Audits of 
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this Office regarding the matter here involved. To restate here the 
arguments and discussion therein stated would be needless repetition, 
in lieu of which restating I am enclosing herewith a copy of said de- 
cision for your information. 

Since the arguments advanced in your letter do not warrant any de- 
parture from the conclusion reached in that decision—as well as in 26 
Comp. Gen. 658—I am forced to conclude that credit may not be al- 
lowed in the accounts of the certifying officers involved for the un- 
lawful payments in question. Hence, the excess payments should be 
recovered and deposited to proper appropriations. 


[B-116326] 


Lump-Sum Leave Payments—Presidential Appointees—Act 


of July 2, 1953 


Under the act of July 2, 1953, which exempts presidential appointees from the 
provisions of the Annual and Sick Leave Act of 1951 and provides that accumu- 
lated and current accrued annual leave to which such appointees are entitled 
immediately prior to the date of the Act shall be liquidated by a lump-sum 
payment in accordance with the lump-sum leave act of 1944, a presidential 
appointee who resigned effective July 31, 1953, is entitled to a lump-sum payment 
for unused annual leave standing to his credit on the first day of the first pay 
period which began after July 2, 1953, provided the claimed leave credits are 
supported by proper official records. 

Comptroller General Warren to the Chairman, National Mediation 


Board, August 3, 1953: 


Reference is made to your letter of July 21, 1953, requesting decision 
whether you are authorized to make a lump-sum payment to Mr. John 
Thad Scott, Jr., a member of your board, for annual leave of 480 hours 
to his credit January 1, 1953, upon his resignation effective July 31, 
1953. 

Section 1 of the act of July 2, 1953, Public Law 102, 67 Stat. 136, 
exempts from the provisions of the Annual and Sick Leave Act of 1951, 
persons appointed by the President by and with the advice and consent 
of the Senate, and section 2 of that act, 67 Stat. 136, further provides: 


Sec. 2. (a) The accumulated and current accrued annual leave to which any 
officer exempted from the Annual and Sick Leave Act of 1951 as a result of the 
enactment of this Act is entitled immediately prior to the date this Act becomes 
applicable to him shall be liquidated by a lump-sum payment in accordance with 
the Act of December 21, 1944 (5 U.S. C. 61b-61e). 

As the Lump-Sum Leave Act of December 21, 1944, 58 Stat. 845, 
authorizes lump-sum payment for all accumulated and current accrued 
annual leave to the credit of an employee upon his separation from the 
service—subject to the amendment covered by section 4 (a) of Public 
Law 102, 67 Stat. 137, which is not applicable to the facts of this case— 
payment to Mr. Scott, Jr., for unused accumulated and current accrued 


annual leave to his credit on the first day of the first pay period which 
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began after July 2, 1953 (see section 8 of act of July 2, 1953), 67 
Stat. 139, would appear to be authorized provided the claimed leave 
credits are supported by proper official records maintained currently 
by the Board, or by the member himself showing accruals and absences 
charged to accrued leave, or such other evidence as will establish “a 
clear showing of entitlement” within the purview of the President’s 
letter of April 22, 1953. 


[B-115096] 


Military, Naval, Etc., Personnel—Temporary-Duty Within 
Metropolitan Area of Home 


A Naval Officer who was detached from assigned duties and directed to proceed 
to a new station within the same metropolitan area as official residence (home) 
for temporary duty in connection with separation processing, and who upon the 
completion of the processing was to proceed home for release from active duty, is 
not entitled to payment of per diem incident to the performance of the temporary 
duty. 

Comptroller General Warren to R. N. Gray, Department of the Navy, 


August 5, 1953: 


The Judge Advocate General of the Navy, by direction of the 
Secretary of the Navy, has forwarded to this Office with letter dated 
May 5, 1953, your letter of November 5, 1952, requesting decision 
whether payment properly may be made on a voucher presented there- 
with in favor of Lieutenant (jg) George J. Katz, SC, USNR, for per 
diem for a period of temporary duty in connection with separation 
processing at Boston, Massachusetts, incident to his release from active 
duty, pursuant to orders of the Commanding Officer, U. S. S. Hugh 
Purvis (DD 709), dated August 25, 1952. . 

Under the said orders of August 25, 1952, the officer was detached 
from his assigned duties and directed to proceed to the United States 
Naval Receiving Station at Boston, for temporary duty in connection 
with separation processing, upon the completion of which, and when 
directed, he was to proceed to his home for release from active duty. 
He reported at Boston on August 25, 1952. Endorsement of the 
commanding officer at the Receiving Station dated September 4, 1952, 
states that Mr. Katz was detached therefrom on September 4 and, on 
the basis that the place from which he was ordered to active duty and 
his home of record were Brookline, Massachusetts, the officer was 
advised that no travel time was granted and that at 2400 on September 
4, 1952, he should regard himself released from active duty. You 
express doubt as to the officer’s right to the per diem claimed for the 
period of temporary duty at Boston due to the close proximity of his 
official residence at Brookline to that duty station, both Boston and 
Brookline being within the same metropolitan area. 
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Section 303 (a) of the Career Compensation Act of 1949, 63 Stat. 
813, provides that under regulations prescribed by the Secretaries 
concerned, members of the uniformed services shall be entitled to 
receive travel and transportation allowances for travel performed 
under competent orders upon a change of permanent station, or other- 
wise, or when away from their designated posts of duty and, also, 
for travel from home or place from which ordered to active duty to 
first station upon entering on active duty, and from last duty station 
to home or place from which ordered to active duty under various 
circumstances, including release from active duty. Also, it is provided 
that the respective Secretaries may prescribe the conditions under 
which travel and transportation allowances shall be authorized and 
the allowances for types of travel not to exceed the amounts authorized 
therein. Subparagraphs (g) and (h) of that section provide that the 
Secretaries concerned shall determine what shall constitute a travel 
status and shall promulgate regulations as therein provided, such 
regulations to be uniform for all services insofar as practicable. Reg- 
ulations issued pursuant to that authority are contained in the Joint 
Travel Regulations. 

Paragraph 3050 of the Joint Travel Regulations provides that mem- 
bers of the uniformed services are entitled to travel and transportation 
allowances, as authorized in accordance with existing regulations, 
cnly while actually in a “travel status,” and that they shall be deemed 
to be in a travel status “while performing travel away from their 
permanent duty station, upon public business, pursuant to competent 
travel orders, including necessary delays en route incident to mode of 
travel and periods of necessary temporary or temporary additional 
duty,” under various designated circumstances, including “Travel 
from one permanent duty station to another permanent duty station.” 

Paragraph 3003 defines the term “permanent change of station” as 
the transfer or assignment from one permanent station to another, 
including the change from last duty station to home or to the place 
from which ordered to active duty upon release from active duty. 
Such regulations give an officer’s home the status of a permanent 
duty station for per diem purposes in connection with travel per- 
formed under orders which direct release from active duty at the 
home, and do not contemplate the payment of per diem or other 
travel allowance subsequent to the time of arrival at the officer’s home 
under such orders, even though the release from active duty is delayed 
for the performance of temporary duty. 

It has been held generally that an officer’s station includes not only 
the city in which located but also nearby areas within the same met- 
ropolitan area, the basis therefor being a consideration that duty at 
nearby places ordinarily would involve no substantial increase in 
subsistence expenses over those normally incurred at the permanent 





Comp.Gen.| DECISIONS OF THE COMPTROLLER GENERAL 57 


station. 24 Comp. Gen. 179. The existence of a travel status with a 
right to per diem has been recognized in certain exceptional cases 
where temporary duty is performed in the metropolitan area of the 
permanent duty station under circumstances where the orders or the 
nature of the duty directed require the officer to remain at the tem- 
porary station to the extent of requiring him to incur additional 
expenses for quarters and subsistence. See 25 Comp. Gen. 727. Noth- 
ing in the present record, however, indicates that a situation existed 
which prevented Lieutenant Katz from living at his home in nearby 
Brookline while performing temporary duty at Boston under the 
orders of August 25, 1952. The conclusion is required, therefore, that 
the officer’s travel status terminated upon his arrival at Boston under 
those orders by virtue of the fact that such temporary station was 
within the metropolitan area of his permanent duty station (his 
home), and consequently that no authority exists under the regula- 
tions for the payment of per diem incident to the performance of the 
temporary duty at Boston. 

Accordingly, payment is not authorized on the voucher which will 
be retained in this Office. 


[B-115736] 


Contracts—Awards—Contractors in Distressed Labor Areas 


Where bids for gas masks were received from only two contractors, one of which 
was in a distressed labor area, and upon evaluation of bids, higher bidder in 
distressed area was offered opportunity to meet lower bid in accordance with 
Government manpower policy but whose bid was not finalized into a formal con- 
tract until after the bidder lost preferential standing, award to that bidder 
because of such preference is unauthorized. 


Under section 1 of the Surplus Fund—Certified Claims Act of 1949, which pro- 
vides that balances of appropriations contained in annual appropriation bills 
and made specifically for service of any fiscal year, shall be applied only to pay- 
ment of expenses properly incurred during that year or to fulfillment of con- 
tracts properly made within that year, and under section 3732, Revised Statutes, 
which provides that no contract shall be made unless the same is authorized by 
law or under an appropriation adequate to fulfillment, there is no authority 
to enter into a contract in one fiscal year for gas masks scheduled to be delivered 
in the following fiscal year. 


Comptroller General Warren to the Secretary of the Army, August 
5, 1953: 


Reference is made to letter of June 17, 1953, to you, and to reply of 
July 7, 1953, from the Assistant Secretary of the Army (Materiel), 
relative to a protest of the action taken by the Department of the 
Army in awarding a contract for gas masks to the Firestone Tire 
and Rubber Company rather than the Pennsylvania Rubber Company. 

In response to the request of this Office for a full report of the facts 
in the matter, the Department of the Army has furnished a copy of 
the invitation issued February 27, 1953, by the New York Chemical 
Procurement District, Department of the Army, copies of correspond- 
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ence, and a report setting forth the basis for the action taken in 
uwarding the contract. 

The report shows that, at the time the invitation was issued, there 
existed contracts with the Firestone Tire and Rubber Company and 


with the General Tire and Rubber Company covering the manufacture 
of masks scheduled to extend into 1:54. The invitation requested that 


proposals be submitted on the basis of (1) a cut-back, commencing 
May 1953, on the current contracts to a production rate of 25,000 
masks per month and a new unit price set up for this cut-back quan- 
tity, and (2) a unit price for a new requirement of 181,666 masks to be 
produced from Government-furnished materials, deliveries to begin 
in June 1954 and extend through January 1955. 

It is administratively reported that negotiations for the furnish- 
ing of the 181,666 masks were had only with the Pennsylvania Rub- 
ber Company, Jeannette, Pennsylvania, a subsidiary of the General 
Tire and Rubber Company, and the Firestone Industrial Products 
Company, Division of the Firestone Tire and Rubber Company, Fall 
River, Massachusetts, because only the companies which held exist- 
ing contracts were in a position to quote under the circumstances. 
The final proposals submitted were $1,442,763 by the Firestone Tire 
and Rubber Company and $1,335,405.45 by the Pennsylvania Rubber 
Company but, because the Firestone plant was located in a Group IV 
Surplus Labor Area, the contracting officer, under Office of Defense 
Mobilization Defense Manpower Policy No. 4, was required to offer 
Firestone the opportunity of meeting the otherwise low bid. On May 
26, 1953, Firestone agreed, in a telephone conversation to meet the 
conditions offered and the contracting officer verbally informed Fire- 
stone that the necessary papers would be prepared for immediate ac- 
complishment. By telegram dated May 26, 1953, to the Firestone 
Industrial Products Company, the Boston Chemical Procurement 
District confirmed the cut-back on the existing contract as agreed to 
during the negotiation and set forth the new target price for the cut- 
back quantity. Also, it is reported that on May 29, 1953, the Office 
of Defense Mobilization advised the Office, Secretary of Defense, 
verbally and confirmed in writing on the same date, that Fall River, 
Massachusetts, had been recertified as Group III Surplus Labor Area, 
effective May 28, 1953. Thereafter, the Department of the Army 
concluded that the negotiations between Firestone and the Government 
had culminated in a contract, and negotiated contract DA-30-070- 
Cml]-384 was entered into pursuant to section 2 (c) (1) of the Armed 
Services Procurement Act of 1947, 62 Stat. 21. 

The said telegram is as follows: 


FOR MR F L ARMITAGE PD CONFIRMING VERBAL CONVERSATION 
WITH CAPT GERSHBERG OF THE NEW YORK CHEMICAL PROCURE- 
MENT DISTRICT CUT BACK CONTRACT DA-19-025-CML-124 STARTING 
1 JUND 1953 TO A RATE OF 25000 PER MONTH UNTIL COMPLETION OF 
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CONTRACT PD NEW TARGET PRICE FOR QUANTITY TO BE MADE 
AFTER 1 JUNE IS $12.0035 PER MASK PD SUPPLEMENTAL AGREEMENT 
WILL BE ISSUED IMMEDIATELY INCLUDING ALL ELEMENTS AGREED 
TO DURING NEGOTIATION PD THE QUANTITY TO BE PRODUCED AT 
THE NEW CUT BACK UNIT PRICE OF $12.00353 IS 2129386 UNITS REF 
BCPD-337 


It is clear that the telegram relates only to the cut-back of contract. 
DA-19-025-Cml-124. The advice that a supplemental agreement 
would be issued covering all elements agreed to during negotiation 
evidently had reference to the modification of the said contract, and 
the record discloses that the supplemental modification was drawn on 
that basis. Hence, it cannot be concluded from the language of the 
telegram that it was intended to constitute an award to Firestone for 
the additional 181,666 masks. 

With reference to the verbal conversation with Captain Gershberg 
of the New York Procurement District, referred to in the telegram, 
report dated June 1, 1953, of the said contracting officer is, in pertinent 
part, as follows: 


10. On 26 May 1953, Firestone was informed of the price that they would have 
to meet in order to receive the contract, due to the fact that they were situated 
in a Group IV labor area. This telephone call was transmitted with the under- 
signed and Captain Laverty at one end of the phone and Messrs. Armitage and 
Anderson of Firestone at the other end. On the afternoon of 26 May, with the 
same individuals on the phone, Firestone agreed to meet the conditions offered. 
It was indicated to the company at that time that the necessary papers would 
be prepared for immediate accomplishment, inasmuch as the Firestone delivery 
rate was based on commencing a new schedule during the month of June 1953. 
Mr. Armitage indicated that due to Union regulations, three days advance notice 
would be necessary to notify his personnel in order to meet the reduced produc- 
tion requirements. Mr. Armitage requested some indication in writing of the 
contemplated award, in order to take the necessary advance steps for the labor 
reduction. Based on the above, and due to the urgency of anticipating the Union 
notification requirements, Capt. Laverty notified the Boston District of the antici- 
pated award to Firestone, which necessarily would result in an alteration of 
Contract 124 for the reduced production rate. It was necessary that Boston 
notify the contractor, inasmuch as the 124 contract was under the jurisdiction of 
the Boston District. Therefore, Boston, on 27 May 1953, confirmed the 124 cut- 
back in the teletype, in order to permit the meeting of the Union requirements. 

11. On the morning of 27 May, the undersigned received a telephone call from 
Mr. Gurtner of General Tire & Rubber Co. Mr. Gurtner evidenced interest in the 
progress being made in the award of the contemplated contracts. Ostensibly, Mr. 
Jurtner’s interest was necessitated by the fact that he would have to know 
whether or not General would be in the gas mask business, in order to insert 
proper overhead rates in the Navy Gas Mask bid, which was due back at this 
office on 8 June 1953. Inasmuch as the formal documentation at the time 
of Mr. Gurtner’s call had not been accomplished, the undersigned indicated 
that he was in no position to reveal the current status of the award, but that Mr. 
Gurtner would be notified on 1 June 1953 as to the award, and that would give 
him sufficient time to make the necessary adjustments in the Navy Gas Mask bid. 


It cannot be concluded from the above-quoted report that there was 
a clear intention on the part of the contracting officer that either the 
verbal conversation with officials of Firestone, or the telegram of May 
26 was to constitute the formal award to Firestone of a contract which 
would be binding on the United States. In such connection it is to be 
noted from the report that the contracting officer merely “indicated” 
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to the company during the verbal conversation that the necessary 
papers would be prepared for immediate accomplishment. Also, it 
should be pointed out that acceptance by telephone was not contem- 
plated by the invitation for proposals. Moreover, it seems apparent 
that the purpose of the telegram of May 26 was only to give the Fire- 
stone Company some indication in writing of the “contemplated 
award” in order that the Company might take the necessary steps to_ 
reduce its labor force as a result of the reduced production rate on 
contract 124. Furthermore, the report discloses that, as of May 27, 
the contracting officer advised an official of the General Tire and Rub- 
ber Company that formal documentation of the award had not been 
made and, as a consequence, he was in no position to reveal the current 
status of the award. In other words, the aforesaid report indicates 
rather clearly that the contracting officer intended that some formal 
document would have to be executed by him before any binding award 
could be considered as having been made to the Firestone Company. 

In addition, the record discloses that the telegram of May 26 was 
superseded by one dated June 1, 1953, from the Boston Chemical Pro- 
curement District to the Firestone Company which telegram advised 
further that the delivery rate of 50,000 masks per month was to be 
continued at Firestone on contract DA-19-025-Cml-124. Thereafter, 
when it was decided on June 5 to finalize the contracting arrangements 
with the Firestone Company, the latter company required an addi- 
tional telegram relating to the cut-back on the existing contract in 
order that advice could be given to its employees under union rules. 
Such telegram was issued on June 5. 

For the foregoing reasons, it cannot be concluded that a binding 
contract for the manufacture of the additional quantity of 181,666 
masks had been made with the Firestone Company at the time of 
receipt of advice on May 29 that Fall River, Massachusetts, had been 
reclassified to Group III Surplus Labor Area. 

It appears to be the view of the Department of the Army that, on 
May 26, prior to receipt of any advice that Fall River, Massachusetts, 
the site of the Firestone plant had been reclassified to a Group ITI 
Surplus Labor Area, the offer of the Firestone Company had been 
accepted in its entirety by the Government as a result of the telegram 
of May 26 from the Boston Chemical Procurement District Office. 

In addition to the foregoing, the record in this case indicates an 
intention to charge fiscal year 1953 appropriations with contract de- 
liveries scheduled by the Government in the invitation for proposals 
to be made from June 1954 through January 1955. Section 1 of the 
Surplus Fund—Certified Claims Act of 1949, 63 Stat. 407, 31 U.S. C. 
712a—provides that “except as otherwise provided by law, all balances 
of appropriations contained in the annual appropriation bills and 
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made specifically for the service of any fiscal year shall only be applied 
to the payment of expenses properly incurred during that year, or to 
the fulfillment of contracts properly made within that year.” 

This and similar prior provisions of law have been construed by 
the accounting officers many times, and the general rule has been 
stated that, in order to obligate a fiscal year appropriation for pay- 
ments to be made in a succeeding year, the contract imposing the 
obligation must have been made within the fiscal year sought to be 
charged and the contract must have been made to meet a bona fide 
need of the fiscal year to be charged. 20 Comp. Gen. 437; 27 id. 764; 
cf. 23 id. 370; 29 id. 490. In view of the schedule of deliveries speci- 
fied by the Government—extending from June 1954 through January 
1955—it must be presumed that the requirements covered by contract 
DA-30-070-Cml-384 were not bona fide requirements of the fiscal year 
1953. Hence, it also is concluded that the entering into of such con- 
tract was not authorized in view of the language of section 3732, 
Revised Statutes, 41 U. S. C. 11, which provides that: 

No contract or purchase on behalf of the United States shall be made, unless 
the same is authorized by law or is under an appropriation adequate to its 
fulfillment, except in the Army, Navy and Air Force Departments, for clothing, 
subsistence, forage, fuel, quarters, transportation, or medical and hospital 


supplies, which, however, shall not exceed the necessities of the current fiscal 
year. 


[B-114689] 


Transportation—Household and Personal Effects of Foreign 
Service Personnel—Status of Airplanes and Sailboats 

Under section 911 of the Foreign Service Act of 1946, which authorizes the Sec- 
retary of State to pay the cost of transporting furniture and household and per- 
sonal effects of officers and employees of the Foreign Service, the term “personal 
effects” is not synonymous with the term “personal property,” and therefore, the 
expenses incident to the transportation of a Foreign Service officer’s privately- 


owned airplane or sailboat may not be paid under the authority for the trans- 
portation of furniture, household and personal effects. 


Comptroller General Warren to the Secretary of State, August 6, 
1953: 


Reference is made to the letter of April 10, 1953, from the Under 
Secretary for Administration relating to General Accounting Office 
audit exceptions to certain charges for packing an airplane for ship- 
ment and transportation of a privately owned sailboat, both as per- 
sonal effects of Foreign Service officers. The letter cites the definition 
of “personal effects” in 21 Comp. Gen. 40 as basis for such charges, and 
requests a decision as to: 


* * * (1) whether the term “personal effects” as used in the Foreign Service 
Act of 1946 may be interpreted as being synonymous with the term “personal 
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property”; (2) if the answer to (1) is in the affirmative may the privately-owned 
airplane and the privately-owned sailboat referred to above be shipped at Gov- 
ernment expense under the provisions of the Foreign Service Act of 1946 and 
Foreign Service Travel Regulations promulgated thereunder ; and (3) except for 
such personal effects as may be specifically excluded by Foreign Service Travel 
Regulations may officers or employees traveling under such Regulations exercise 
personal discretion, within prescribed weight allowances, in the matter of the 
selection of personal effects to be shipped? 


Section 911 of the Foreign Service Act of August 13, 1946, 60 Stat. 
1026, authorizes the Secretary of State to pay, under such regulations 
as he may prescribe, the cost of transporting furniture and househok| 
and personal effects of officers and employees under the conditions 
specified in the statute. While in 21 Comp. Gen. 40, it was stated that 
the term “personal effects” had been construed, “in relation to the way 
in which it has been used,” to include all forms of personal property, 
the conclusion reached in said decision that, under the act of October 
10, 1940, 54 Stat. 1105, the term “personal effects” was intended to be 
synonymous with “personal property” was predicated upon the legis- 
lative history of the 1940 act, as evidenced by the following excerpt 
from that decision : 


The purpose of the 1940 statute was to provide uniformity in the weight allow- 
ances and rules and regulations with respect to shipment of property of civilian 
officers and employees at Government expense. In the reports on the bill by the 
Congressional Committees there was specifically cited, as emphasizing the need 
for uniformity as to weight allowances, etc., the act of March 4, 1911, here under 
consideration, although said act relates to “effects and personal property.” It 
is evident from such reports that the term “personal effects’ was intended to le 
synonymous with “personal property”, and it is obvious that any other construc- 
tion of the term would, in a large measure, defeat the primary object sought 
to be accomplished by the statute—the establishment of uniform weight allow- 
ances and rules and regulations with respect to shipments of employees’ effects. 


No such legislative intent has been found in the case of the Foreign 
Service Act provisions for shipment of furniture, household goods, 
and personal effects. It is relevant to observe that the Congress could 
have used the term “personal property” without anything more and 
thus covered personal property of all descriptions. 

Accordingly, in the absence of a showing of a legislative intent to 
the contrary, it is the view of this Office that under section 911 of the 
Foreign Service Act the term “personal effects” is not synonymous 
with the term “personal property,” there evidently being contemplated 
a more restricted definition of personal effects. Thus the expenses in- 
cident to the transportation of an airplane and a sailboat may not be 
paid under the authority for transportation of furniture, household 
and personal effects. Your first and second questions are answered 
accordingly. 

While this Office recognizes the broad regulatory authority given 
to you by the travel and transportation provisions of the Foreign 
Service Act, it follows from the answers to questions one and two that 
the third question presented must be answered in the negative. 
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Payments—Absence or Unenforceability of Contracts—Bids 
Submitted by Debarred Bidders Under Different Name 


Debarred bidders (copartners) who were awarded a contract for the manufac 
ture of sleeping bags from Government-owned material upon a bid submitted by 
the partners under a different name, which contract was subsequently canceled 
upon discovery of contractor's ineligibility, are not entitled to payment upon any 
basis for work completed on goods delivered to and retained by the Government. 


Comptroller General Warren to Harry Rosenblatt, August 6, 1953: 
Reference is made to claim of Harry Paisner and Samuel Paisner, 
copartners, doing business as the Quality Manufacturing Company, 
for $16,482.24, under contract No. DA 30-280-qm-22586, covering the 
manufacture of sleeping bags from Government-owned material. 

On April 24, 1950, the Secretary of Labor found that Harry and 
Samuel Paisner, copartners, doing business as Westchester Hats, had 
violated representations and stipulations required by the Walsh- 
Healey Act, 41 U. S. C. 35, in the performance of their contracts. In 
accordance with the terms of section 3 of the Act, the sanction that 
“no contracts shall be awarded to such persons or firms or to any 
firm, corporation, partnership, or association in which such persons 
or firms have a controlling interest until 3 years have elapsed” became 
effective on such date. On November 14, 1951, during continuance of 
the statutory debarment period, Harry Paisner submitted a bid in the 
name of Quality Manufacturing Company which, by acceptance of the 
Government, on December 14, 1951, became contract No. DA 30-280- 
qm-22586, under which the present claim arises. The contracting offi- 
cer reports that, because the name of the “Quality Manufacturing Com- 
pany” did not appear on the published list of debarred contractors, 
and the individual names of the partners were not checked, the con- 
tract was awarded in ignorance of the ineligibility. 

On or before March 18, 1952, the New York Quartermaster Procure- 
ment Agency ascertained that the Quality Manufacturing Company 
was a partnership composed of the two Paisners, whereupon, by letter 
dated April 10, 1952, the Company was advised that award of the 
contract “was without warrant of law and has no force and effect” 
and “is therefore canceled of record as void ab initio.” In such letter, 
the contractor was instructed to return all Government property forth- 
with. The contracting officer advises that— 

Prior to the notice of cancellation, claimant’ had completed the manufacture 
of several thousand units which were ready for delivery. Although the com- 
pany was instructed to cease all manufacturing operations, the evidence indicates 
that claimant continued to fabricate and sew all partially completed cases and 
to manufacture cases from cloth which had already been cut. The last delivery 


was made on 16 May 1952, completing shipments totaling 12,106 units. This 
Office has refused to make payments for any of the articles delivered. 
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The Company’s claim, as set forth in letter of July 18, 1952, is for 
$11,972.83, representing the contract price of $0.989 for each of 12,106 
units completed and shipped, plus interest on portions thereof alleged 
to have been earned as delivered, and for $4,509.41, representing dam- 
ages at the rate of $0.119 for anticipated profit per unit for work 
unperformed “resulting from the breach” of the contract by the Gov- 
ernment. Ina memorandum accompanying such letter, it is contended 
that the Company was not under any impediment to make the contract, 
apparently on the theory that ineligibility had attached as of the date 
a trial examiner made original findings of violations in June, 1948, and 
had expired in June, 1951, 3 years later. Such a theory, among other 
things, disregards the fact that the partners, as shown in decision of 
the Secretary No. PC-304, dated April 24, 1950, took exception to 
the trial examiner’s report and later petitioned for review of the find- 
ings and conclusions of the Administrator, Wage and Hour and Public 
Contracts Divisions, all in reliance upon the Secretary’s regulations 
and fina] authority in the matter. The plain fact is that the Secre- 
tary’s final action was taken on April 24, 1950, and that the period 
of ineligibility commenced on that date. It will be noted that sec- 
tion 5 of the Act provides that the Secretary’s findings “shall be con- 
clusive upon all agencies of the United States, and if supported by 
the preponderance of the evidence, shall be conclusive in any court 
of the United States.” 

It also is contended in the memorandum that the ineligibility sanc- 
tion is no more than a caution to “watch out for violators,” so that 
the making of awards to violators is not prohibited and does not 
result in void contracts but, at the most, in voidable contracts. It is 
urged that, in any event, the Government is liable on the basis of 
quantum meruit for the contract price of work completed on goods 
delivered to the Government and retained by it. 

The statutory direction that “no contracts shall be awarded * * *” 
is in the nature of a punishment or penalty imposed upon those who 
already have breached conditions made a part of their contracts by the 
terms of the Act. In no sense can it be regarded as leaving any option 
to award contracts in the contracting agency. Rather, it is an un- 
equivocal mandate that completely removes any authority on the part 
of the agency to make awards under such circumstances. The legisla- 
tive history shows that, while some of the measures originally consid- 
ered by the Congress merely provided authority to reject bids when the 
bidder was a violator and award would not be in the public interest 
{section 7 of S. 3055 and H. R. 9202, 74th Cong.), the language of 
section 3 was offered by the House Committee on the Judiciary with 
explanation that it “provides machinery whereby a contractor found 
guilty of aggravated offenses against this act may be barred from bid- 
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ding on Government contracts for 3 years” (H. Rept. No. 2946, 74th 
Cong.). Hence, there can be no doubt that the legislative intent was, 
as indicated in the heading to section 3 of the Act in the United States 
Code, title 41, section 37—reading in part “future contracts pro- 
hibited”—to positively and absolutely prohibit awards of contracts to 
violators for three years. 

Where positive legislative intent to outlaw agreements is apparent, 
as it is here, such agreements are illegal and void, even though the 
statute does not expressly so provide. For further discussion of this 
well established rule see 17 C. J. S. Contracts, section 201, and cases 
cited therein. Moreover, as stated in section 272, idem, “No principle 
of law is better settled than that a party to an illegal contract can- 
not come into a court of law and ask to have his illegal objects carried 
out * * * it leaves the parties where it finds them.” 

Not only is an unauthorized contract unenforceable according to 
its terms, but no contract may be implied where a statute positively 
prohibits the transaction. The United States is neither bound nor 
estopped by acts of officers or agents in entering into, approving, or 
purporting to authorize agreements prohibited by law, even though it 
appears that the Government may have benefited thereby ; and general 
principles of equity will not be applied to frustrate the purpose of 
such laws or to thwart public policy. Limitations on authority to 
impose contract obligations upon the United States are as applicable 
to contracts by implication as they are to those expressly made. See 
Sutton v. United States, 256 U. S. 575; Pan American Company v. 
United States, 273 U. S. 456; and Providence Engineering Corp. v. 
Downey Shipbuilding Corp., 294 F. 641, certiorari denied, 264 U. S. 
586. 

In Bank of the United States v. Owens et al., 2 Peters 527, there was 
considered a contract reserving a greater rate of interest than that 
provided for in the charter of the Bank of the United States. After 
observing that “although the act of incorporation forbids the taking 
of a greater interest than six percent, it does not declare void any 
contract reserving a greater sum than is permitted,” the Court stated: 


The question then is, whether such contracts are void in law upon general 
principles. 

The answer would seem to be plain and obvious, that no Court of justice can 
in its nature be made the handmaid of iniquity. Courts are instituted to carry 
into effect the laws of a country, how can they then become auxiliary to the 
consummation of violations of law? 

To enumerate here all the instances and cases in which this reasoning has been 
practically applied, would be to incur the imputation of vain parade. 

There can be no civil right where there can be no legal remedy; and there can 
be no legal remedy for that which is itself illegal. 


None of the cases cited in your supplemental memorandum appear 
to establish contrary holdings. While they support a view that, where 
the Government has received the benefit of labor and accepted supplies, 
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it is liable therefor under an implied contract, even if an express 
contract covering the subject matter is invalid, they are restricted to 
instances of irregular, rather than illegal, contracts. 

No evidence is found that the partners were not fully aware of the 
consequences flowing from the ineligibility attendant upon their viola- 
tions of the Walsh-Healey Act. Nonetheless, the official record shows 
that during the original period of ineligibility (April 24, 1950-April 
24, 1953), they continued to seek Government contracts, employing 
the name of the Quality Manufacturing Company, and were successful 
in obtaining such contracts on three occasions. In addition to the con- 
tract under consideration, contracts Nos. DA 30-280-qm-7427 and 
18014, dated November 22, 1950, and June 27, 1951, respectively, were 
obtained, under which complete payments have been made. Further 
demonstrating a lack of good faith in the matter is the fact that in 
petitioning the Secretary of Labor to remove the sanction of ineligi- 
bility, which request was granted in decision PC-304, dated May 8, 
1952, the partners stated, among other ‘things, that “the petitioners 
have paid their penalty, their conduct has been exemplary.” 

The circumstances are such, therefore, that I have no alternative but 
to advise that there is no legal authority in this Office to allow any 
part of the claim of Harry and Samuel Paisner, copartners, doing 
business as the Quality Manufacturing Company, under contract No. 
DA 30-280-qm-22586. 


[B-115655J 


Liquidated Damages—Walsh-Healey Act Violations—Re- 
covery by Setoff, Ete., After Expiration of Statutory Period 
for Filing Suit 


The decision of the Supreme Court of the United States in Unexrcelled Chemical 
Corporation vy. United States, 345 U. S. 59, which held that the recovery of liqui- 
dated damages from a Government contractor by the United States in an action 
brought under the provisions of the Walsh-Healey Act more than two years after 
the cause of action accrued is barred by the two-year statute of limitations con- 
tained in section 6 of the Portal-to-Portal Act of 1947, applies only to court actions 
and the decision does not preclude the Government from effecting collection of 
such damages by setoff, withholding action, or otherwise, after the expiration of 
the statutory period for filing suit. 


Comptroller General Warren to L. Gary Clemente, August 6, 1953: 


Further reference is made to your letter of May 6, 1953, requesting 
return of $15,600 collected by the Government from the Unexcelled 
Chemical Corporation as liquidated damages for violations of the 
Walsh-Healey Act, 49 Stat. 2036, 41 U.S. C. 35. 

While you suggest that the Supreme Court of the United States 
has resolved the legal rights involved by its decision of March 9, 1953, 
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345 U. S. 59, as stated in my letter of July 2, 1953, it appears that the 
Court decided only that the Government may not enforce liability 
for such damages through a suit commenced more than 2 years after 
the date when violations occurred. Apparently, the fact that collection 
already had been effected was not brought to the attention of the 
courts and was not considered by them, although it had been accom- 
plished prior to the original action of the District Court on June 22, 
1951 (99 F. Supp. 155). 

The Department of Labor, reporting to this Office upon your request, 
has taken the view that “the limitation provision of the Portal Act, 
61 Stat. 84, only forecloses resort to court action after a two-year period 
from the accrual of the cause of action” and that “the withholding 
remedy is left unaffected.” The Departmental view is amplified by 
the Acting Solicitor, as follows: 


The language of the statute itself affords the most convincing argument for the 
latter position. Thus, section 6 of the Portal Act begins: “Any action com- 
menced * * * to enforce any cause of action for * * *; while section 7 reads 
in part: “‘In determining when an action is commenced for the purposes of 
section 6, an action * * * shall be considered to be commenced on the date 
when the complaint is filed; * * *.’” Clearly, these are terms of art, appro- 
priate only to foreclosing suits in the courts. As the Supreme Court said in the 
Unercelled Chemical case, “Congress * * * was addressing itself to law suits in 
the conventional sense.” The same conclusion is plainly inferrable from the 
declaration of “Findings and Policy” contained in Part I of the Act. 

There is reason to believe that Congress did not intend to extinguish the 
liability as well as the remedy. When, in similar situations, it does so intend, 
it uses explicit language to that end. Thus, in section 1106 (a) of the Revenue 
Act of 1926 Congress provided that, “The bar of the statute of limitations against 
the United States in respect of any internal-revenue tax shall not only operate 
to bar the remedy but shall extinguish the liability; * * *” It would have 
been very simple for Congress to have included some such provision in section 6 
of the Portal Act, and the fact that it did not do so, but on the contrary employed 
well-established terms of art usually associated with ordinary remedial statutes 
of limitation, is deemed highly significant. This consideration is especially 
relevant in view of the fact that Congress was undoubtedly aware at the time 
it passed the Portal Act that the Walsh-Healey Act provided the Government 
with a dual means of collecting sums due it as the result of breaches of contract 
and violations of the Act. 

When there is added to the foregoing the general principles that statutes of 
limitation should be strictly construed in favor of sustaining the Government's 
rights (United States v. Whited and Wheless, 246 U. S. 552), and that the 
United States, when asserting sovereign rights, is not to be bound by any statute 
of limitation unless Congress has clearly manifested such an intention in express 
terms (United States v. Nashville Chattanooga & St. Louis Ry. Co., 118 U. S. 
120), the conclusion seems warranted that the Portal Act’s limitation provision 
has no applicability to the withholding remedy provided by section 2 of the 


Walsh-Healey Act. * * * z 

I agree that the effect of the recent Supreme Court decision may 
not be regarded as conclusive with respect to the liability of the 
Unexcelled Chemical Corporation in the matter, and, accordingly, 
must decline to revise the collection action heretofore taken. 
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Sales—Public Property in Foreign Countries 





The Foreign Service Buildings Act of 1926, as amended, does not authorize the 
disposition or use of the proceeds of sale of furnishings and appurtenances 
(personal property as distinguished from real property) of Foreign Service 
buildings acquired for the use of diplomatic and consular establishments in 
foreign countries, and the disposition and use of such proceeds of sale are 
subject to the provisions of section 201 (c) of the Federal Property and Adminis- 
trative Services Act of 1949, the regulations of the Administrator of General 
Services Administration, and Accounting Systems Memorandum No. 23—Re- 
vised, of June 19, 1953. 


Comptroller General Warren to the Secretary of State, August 6, 
1953: 

Reference is made to letter of June 24, 1953, from the Assistant 
Secretary of State, presenting for decision the question of whether 
the disposition and use of the proceeds of sale of furnishings and 
appurtenances of Foreign Service buildings acquired for the use of 
diplomatic and consular establishments in foreign countries are gov- 
erned by the provisions of section 201 (c) of the Federal Property 
and Administrative Services Act of 1949, Public Law 152, approved 
June 30, 1949, 63 Stat. 383, or by the Foreign Service Buildings Act, 
1926, as amended, 22 U. S. C. 292-300. 

From the manner of presentation, it is assumed that all of the 
“furnishings and appurtenances” involved are personal property, 
as distinguished from real property. That being so, there is no doubt 
that the sale and use of the proceeds thereof are authorized and gov- 
erned by the provisions of section 201 (c) of the Federal Property and 
Administrative Services Act of 1949 unless such sale and the use of the 
proceeds thereof are specifically authorized by the Foreign Service 
Buildings Act, as amended. As indicated in your letter, if the For- 
eign Service Buildings Act, 1926, is applicable, the proceeds of sale 
may be credited to the Foreign Service Buildings Fund and be used, 
without fiscal year limitation, for any purpose for which that fund is 
available. On the other hand, if the Federal Property and Admin- 
istrative Services Act of 1949, 63 Stat. 377, is controlling, the proceeds 
of the sales may be credited to the Foreign Service Buildings Fund 
if obligated for similar replacement items, otherwise to the appropriate 
deposit fund account ; may be used only for the acquisition of “similar” 
items; and remain available for only one fiscal year following the 
fiscal year in which the sale is made. See Accounting Systems Memo- 
randum No. 23—Revised, dated June 19, 1953. 

Section 9 of the Foreign Service Buildings Act, 1926, as added 


by the act of April 19, 1945, Public Law 33, 59 Stat. 53, provides as 
follows: 
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9. The Secretary of State, when he finds it to be in the interest of the Govern- 
ment, with the concurrence of the Foreign Service Buildings Commission, is 
authorized to sell buildings and grounds acquired for the use of diplomatic and 
consular establishments in foreign countries, and notwithstanding the provisions 
of any other law, the proceeds of such sales may be applied toward the purchase 
and construction, furnishing, and preservation of other properties, or held in 
the Foreign Service building fund, as in the judgment of the Commission may 
best serve the Government's interest: Provided, however, That the Secretary 
of State shall report all such transactions annually to the Congress with the 
Budget estimates of the Department of State. 

The purpose of this section 9 was explained in House Report No. 49, 
79th Congress, accompanying H. R. 685, enacted as the said amenda- 
tory act of April 19, 1945, as follows: 

The legislation proposed would permit the Department to make a cash sale and 
use the proceeds for direct purchases. It actually involves only a means of 
implementing the present exchange law to overcome practical difficulties of 
operation. ‘The disposal of property by cash sale and return of the proceeds to 
the general receipts of the Treasury, and the appropriation by Congress of new 
money to permit of the purchase of other property more suitable for consular 
and diplomatic establishments as an alternative proposal, would not afford 
as practical a procedure as would enactment of the bill suggested. The time 
necessary to obtain adequate funds through resort to the appropriation pro- 
cedure would not permit of making definite commitments so often necessary to 
conclude altogether satisfactory real-estate transactions. 

This provision of law authorized the Secretary of State to sell only 
“buildings and grounds acquired for the use of diplomatic and con- 
sular establishments in foreign countries.” It is a well-known rule of 
statutory construction that words in a statute are uniformly presumed, 
unless the contrary appears, to be used in their ordinary and usual 
sense and with the meaning commonly attributed to them. The 
legislative history of this act does not indicate in any respect that the 
term “buildings and grounds” was used in other than its common 
ordinary meaning, that is, real property as distinguished from per- 
sonal property and in fact, the buildings and grounds are frequently 
referred to in the legislative history as real estate. Under such cir- 
cumstances, there is no basis to deviate from the application of the 
above stated rule of statutory construction. 

The fact that the proceeds from the sale of the “buildings and 
grounds” could be used to purchase furnishings or the fact that the 
Foreign Service Buildings Act, 1926, was amended by the act of 
June 19, 1952, Public Law 399, 66 Stat. 140, to permit all furnishings 
for such Foreign Service buildings to be purchased from the For- 
eign Service Buildings Fund in no way authorizes either the sale of 
furnishings or the use of the proceeds thereof. 

Accordingly, the General Accounting Office has no alternative but 
to conclude that the Foreign Service Buildings Act, 1926, as amended, 
does not authorize the sale or use of the proceeds of sale of “furnish- 
ings and appurtenances of Foreign Service buildings and grounds” 
referred to in your submission. Hence, as indicated above, the use of 
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such proceeds of sale is subject to the provisions of section 201 (Cc) 
of the Federal Property and Administrative Services Act of 1949, the 
regulations of the Administrator of General Services Administration 
issued thereunder, and Accounting Systems Memorandum No. 238— 
Revised, dated June 19, 1953. 


[B-116317] 


District of Columbia Police and Firemen’s Salary Act of 
1953—Longevity Increases—Service Credits—Appoint- 
ment Lost Because of Military Service—Subsequent Appoint- 
ment 

Under the act of July 31, 1946, a person on the eligible list for appointment to 
to the Metropolitant Police Department of the District of Columbia who lost 
opportunity for appointment because of military service during World War II 
and who, pursuant to Executive Order No. 95388, was subsequently appointed to 
such position is to be considered as having been appointed on the same date a 
lower eligible was appointed and is entitled to credit for constructive service 
for longevity pay purposes under section 102 (a) of the act of June 20, 1953, to 
the same extent as though he had actually served on the police force from that 
date. 

Comptroller General Warren to the President, Board of Commis- 


sioners of the District of Columbia, August 7, 1953: 


Reference is made to your letter of July 22, 1953, requesting de- 
cision whether, under the facts and circumstances hereinafter re- 
lated, credit may be allowed for the period January 7, 1942 to April 
1, 1947, in the computation of service for longevity purposes in the 
case of Mr. Willie W. Harp, a private in the Metropolitan Police 
Force. 

It is stated that the Civil Service Commission on March 3, 1949, 
advised the Major and Superintendent of the Metropolitan Police 
Department that the earliest date after entry into military service, 
or failure of appointment because of induction, of Mr. Harp on 
wh:ch the lower ranking eligible was appointed, was January 7, 1942. 
Upon separation from military service, Mr. Harp was appointed 
private in the Police Department April 1, 1947, with the salary rate 
determined as though he had been appointed January 7, 1942, or 
$3,398.11 per annum—based upon comparison with the salary at- 
tained by the lower ranking eligible appointed January 7, 1942— 
pursuant to section 1 (a) of the act of July 31 1946, Public Law 577, 
60 Stat. 749, providing, in pertinent part, as follows: 

That (a) any person— 

(1) whose name appeared on any list of eligibles * * * (C) at any time 
between May 1, 1940, and the effective date of this Act, with respect to positions 
of officers and members of the Metropolitan Police or of the Fire Department of 


the District of Columbia, and officers and members of the United States Park 
Police and the White House Police; and 
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(2) who, pursuant to Executive Order numbered 9538, dated April 13, 1945, 
or regulations of the Civil Service Commission covering similar situations in 
which an eligible lost opportunity for probational appointment because of mili- 
tary service during World War II, was certified for probational appointment to 
such position, and, subsequently, was given such appointment, 


shall for the purpose of (A) determining his rate of compensation, * * * 
be held to have been appointed to such position as of the earliest date on which 
an eligible standing lower on the same list of eligibles received a probational 
appointment therefrom. * * * 


Section 102 (a) of the act of June 20, 1953, 67 Stat. 72, Public Law 
74, provides : 

The annua! basic salary of each officer and member of the Metropolitan Police 
force in a grade above that of private, class 3, except the Chief of Police, shall 
be increased by $120 at the beginning of the next pay period following each five- 
year period of continuous service completed in such grade, including service in 
such grade rendered prior to the effective date of this Act: Provided, That in 
computing service rendered prior to such date by any individual in the grade of 
private, only service in such grade in excess of three years shall be creditable in 


determining such increase or increases for any individual assigned to the grade 
of private, class 4, in the foregoing salary table. * * * 


In view of the above-quoted provisions of section 1 (a) of the act 
of July 31, 1946, Mr. Harp is to be considered as having been appointed 
January 7, 1942, the same date the lower eligible was appointed, and 
is entitled to credit for the constructive service covering the period 
January 7, 1942 to April 1, 1947, for longevity purposes under section 
102 (a) of the above act of June 20, 1953, to the same extent as though 
he actually had served in the police force since January 7, 1942. Cf. 
29 Comp. Gen. 257, question and answer 6 (a) at page 264. 


[B-114649] 


Pay—Retired—Election of Pay Computation Method 


An Army officer who retired subsequent to October 1, 1949, the effective date of 
the Career Compensation Act of 1949, and who, under section 415 of that act 
elected to receive disability retirement pay computed under the laws in effect 
on September 30, 1949, may now rescind his prior election and become entitled 
to retirement pay computed under the laws in effect at the time of retirement 
as if the said prior election had never been made. 

Acting Comptroller General Weitzel to Lieutenant Colonel James 


H. Comings, Department of the Army, August 11, 1953: 


There has been considered your letter of February 20, 1953, with 
enclosures, forwarded by undated first endorsement of the Chief of 
Finance, and received in this Office April 13, 1953, presenting for deci- 
sion the question whether payment is authorized on a voucher (trans- 
mitted with your letter) in favor of Colonel John S. Arnold, AUS, 
retired, in the amount of $3,800.92, representing increased retired pay 
for the period July 1, 1950, to February 28, 1953. Such increase is 
the difference between 75 per centum of the active duty pay of a colonel 
with over 26 and less than 27 years’ service, under the laws in effect 
on September 30, 1949, and 75 per centum of the active duty pay of an 
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officer of that grade and length of service, under the laws in effect 
subsequent to that date. 

It appears that Colonel Arnold had active military service from 
July 2, 1916, to February 28, 1917; from March 31, 1917, to March 17, 
1919, and from (date not furnished) to October 5, 1946; that on June 
4, 1948, he entered on extended active duty in the grade of lieutenant 
colonel, Army of the United States; that on September 30, 1949, he 
was admitted to Walter Reed Army Hospital for physical evaluation ; 
that on April 3, 1950, the Army Physical Disability Appeal Board 
concurred in the findings of the Physical Review Council recommenda- 
tion that he be permanently retired for physical disability of 40 per 
centum; and that he was so retired effective April 30, 1950. Also, it 
appears that since the officer had served satisfactorily in the grade of 
colonel from November 17, 1945, to October 5, 1946, he was retired in 
that grade. (Section 203 (a) of the act of June 29, 1948, 62 Stat. 
1085.) It further appears that as of April 30, 1950, Colonel Arnold 
had total service of 26 years,21days. 

Section 402 of the Career Compensation Act of 1949, effective Oc- 
tober 1, 1949, 63 Stat. 816, provides, inter alia, that a member of the 
uniformed services retired by reason of physical disability of 30 per 
centum or more, is entitled to receive retirement pay computed, at his 
election, by multiplying an amount equal to the monthly basic pay of 
the rank, grade, or rating held by him at the time of his retirement— 
or of a higher temporary rank, grade, or rating in which he served 
satisfactorily prior to retirement—by (1) a number equal to the num- 
ber of years of his active service multiplied by 214 per centum or (2) 
the percentage of his physical disability at the time of his retirement. 

Section 415 of the above act, 63 Stat. 825, originally provided that: 

Any member who, on the effective date of this Act, is a hospital patient and 
who within six months of the effective date of this Act is retired as a result of a 
physical disability growing out of the injury or disease for which he was hos- 
pitalized as of the date of enactment of this Act, may elect to receive retirement 
benefits computed under the laws in effect on the date preceding the date of 
enactment of this Act. 

Since Colonel Arnold was retired on April 30, 1950, more than six 
months after October 1, 1949, the effective date of the Career Com- 
pensation Act of 1949, the said section 415, as originally enacted, did 
not apply in his case. Accordingly, his possible elections at the time 
of his retirement were those outlined in section 402 of the Act, supra. 
It is stated that Colonel Arnold, at the time of his retirement, was en- 
titled to credit for 13 years’ active service. Whether he then elected to 
receive retirement pay on the basis of such service (3214 per centum 
of active duty pay), or on the basis of his percentage of disability (40 
per centum of active duty pay) is not stated. 

The act of May 10, 1950, 64 Stat. 158, amended the above section 
415 of the Career Compensation Act of 1949, so as to read as follows: 
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Any member who, on October 1, 1949, was a hospital patient and who, prior 
to January 1, 1951, is retired as a result of a physical disability growing out of 
the injury or disease for which he was hospitalized, may elect to receive retire- 
went benefits computed under the laws in effect on September 30, 1949. 


It is stated that on May 23, 1950, Colonel Arnold elected, under 
the said amended section 415, to receive disability retirement pay 
computed under the laws in effect on September 30, 1949, at the rate 
of $385 per month. Apparently, this figure represented 75 per centum 
of $513.33, the monthly active duty pay, under the laws in effect on 
September 30, 1949, of a colonel with more than 24 and less than 27 
years’ service. 

Paragraph 4 of section 15 of the Pay Readjustment Act of 1942, 
56 Stat. 368, provides that: 

The retired pay of any officer of any of the services mentioned in the title of 
this Act who served in any capacity as a member of the military or naval forces 
of the United States prior to November 12, 1918, hereafter retired under any 


provision of law, shall, unless such officer is entitled to retired pay of a higher 
grade, be 75 per centum of his active duty pay at the time of his retirement. 


In decision of this Office dated August 13, 1951, B-102149, 31 Comp. 
Gen. 28, it was held that an officer of the Regular Army, or one of the 
reserve components thereof, who served in the military or naval forces 
prior to November 12, 1918, and who was retired for physical dis- 
ability under section 402 of the Career Compensation Act of 1949, is 
entitled, under the fourth paragraph of section 15 of the Pay Re- 
adjustment Act of 1942, supra, to have his retired pay computed at 
75 per centum of his active duty pay at the time of his retirement. 

The question here presented is whether Colonel Arnold, having 
elected under section 415 of the Career Compensation Act of 1949, 
as amended, to receive disability retirement pay under the laws in 
effect on September 30, 1949, may now—after the effect of the law 
has been clarified by decision—rescind his prior election and become 
entitled to retirement pay under the laws in effect at the time of his 
retirement, as if the said prior election had never been made. Such 
election appears to have been made before the effect of the pertinent 
statutory provisions was determined and under such circumstances it 
is concluded that the election may be rescinded. Compare decision of 
August 30, 1951, B-103324, and decision of October 3, 1952, answer to 
the fifth question, 32 Comp. Gen. 159, 162. Hence, if Colonel Arnold 
actually rescinds the election he would become entitled to retirement 
pay at the rate of 75 per centum of the active duty pay of a colonel with 
over 26 and less than 27 years’ service, under the laws in effect on 
October 1, 1949, and subsequent thereto. 

However, the voucher presented covers the period July 1, 1950, to 
February 28, 1953. Due to the volume of work before this Office, con- 
sideration could not be given to this case prior to July 1, 1953. Hence, 
the portion of the voucher covering the period from July 1, 1950, to 
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June 30, 1951, now is chargeable to a lapsed appropriation, and is not 
payable by the Department of the Army. 

Accordingly, payment on the voucher, which is returned herewith, 
is not authorized in its present form, but is authorized—if the prior 
election is rescinded—if the voucher be amended to cover the period 
July 1, 1951, to February 28, 1953. Claim may be presented to this 
Office for periods prior to July 1, 1951. 


[B-104018, B-104945] 


Taxes—State—Tax Exemption Certificates 


While the Indiana Department of State Revenue Office Memorandum of Decen- 
ber 27, 1950, which imposed the Indiana Gross Income tax on receipts from 
sales to the United States, was issued without affording the interested party 
(United States) an opportunity to be heard prior to its issuance, in violation 
of Indiana Statutory procedures, a superseding memorandum which imposed such 
tax retroactive to date tax was levied in original memorandum was issued after 
representatives of the Government had an opportunity to be heard and, therefore, 
it cannot be maintained that the Indiana authorities failed to follow the required 
procedure in the issuance of the latest memorandum so as to invalidate such 
ruling. 

Under the standard tax clause of a supply contract tax exemption evidence, re- 
quired to be furnished by the Government upon the contractor's request, may 
include any evidence of exemption based upon any doctrine of immunity from 
taxation and need not be limited to evidence based on intergovernmental 
immunity. 


Contractors who were compelled to pay the Indiana Gross Income tax on receipts 
from the manufacture and sale of supplies to the United States as a result of 
the State’s non-recognition of the evidence of tax exemption furnished by the 
Government may be reimbursed the amounts paid under the standard tax 
clause contained in such supply contracts provided the contractors have taken 
steps as directed by the contracting officer to preserve all rights to refund of 
such tax in accordance with the provisions of the standard tax clause. 

Acting Comptroller General Weitzel to the Secretary of the Army, 


August 14, 1953: 


Reference is made to your predecessor’s letter of June 5, 1951, re- 
questing a decision as to whether a contractor with the Ordnance 
Corps may be reimbursed under the standard tax and price redetermi- 
nation articles of its contracts for the payment of the Indiana gross 
income tax for the calendar year 1950 on receipts from the manufac- 
ture and sale of supplies to the United States. Also, reference is 
made to your predecessor’s letter of July 31, 1951, requesting a decision 
relative to the reimbursement of contractors with the Ordnance Corps 
for the amounts paid as such tax for the first quarter of the calendar 
year 1951. 

In a letter dated January 30, 1952, this Office advised your prede- 
cessor that since it had been informally ascertained from a repre- 
sentative of your Department that action had been taken to initiate 
litigation to determine the liability of Government contractors for 
payment of said tax, the entire matter would be held in abeyance until 
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a judicial determination as to such liability had been made. There- 
after by letter dated August 11, 1952, your Department informed this 
Office that the Indiana Department of State Revenue published Office 
Memorandum of March 30, 1952, amending and supplementing its 
Office Memorandum of December 27, 1950, and that the legal effect of 
the latest memorandum was to impose the Indiana gross income tax 
on receipts from sales to the United States on and after January 1, 
1951, and to reinstate as being in effect until January 1, 1951, the Bul- 
letin of the Gross Income Tax Division dated December 1, 1942, under 
which receipts from sales to the United States were not subject to the 
Indiana gross income tax. In view whereof and since it is understood 
that there are not now pending in your Department any claims of 
contractors for reimbursement of amounts paid as gross income tax 
for 1950, it does not appear that an answer to the question raised in 
the letter of June 5, 1951, is necessary. 

While a judicial determination of the liability of Government con- 
tractors to pay the tax has not as yet been made, it has been informally 
ascertained from a representative of your Department that considera- 
tion of the matter referred to in your letter of July 31, 1951, should 
no longer be held in abeyance. 

The first question raised in your predecessor's letter of July 31, 
1951, with respect to the reimbursability of contractors for payments 
of the Indiana gross income tax for the first quarter of the calendar 
year 1951 deals with the allegedly improper statutory procedure in 
“rule-making” followed by the State of Indiana in publishing the 
memorandum of December 27, 1950. The Indiana Department of 
State Revenue has stated that the memorandum was merely a direc- 
tion of internal policy and procedure since the tax in question was 
imposed by statute. The Department’s latest Office Memprandum of 
March 30, 1952, making the tax applicable to receipts from sales to 
the United States beginning with January 1, 1951, is based on the 
position stated therein “that when any former rulings or regulations 
have been modified by official opinions of the Attorney General such 
official opinions supersede the rulings or regulations affected and are 
statements of the law from its effective date.” The imposition of the 
tax on Government contractors by the memorandum of December 27, 
1950, was in accordance with an approving opinion by the Attorney 
General of Indiana, dated September 28, 1950. However, it appears 
that the main reason for objecting to the procedure followed in pub- 
lishing the memorandum of December 27, 1950, was that the party 
interested therein—in this case the United States—was not afforded 
an opportunity to be heard prior to the issuance thereof. Since the 
superseding memorandum of March 30, 1952, was issued after repre- 
sentatives of your Department had taken up the matter with the In- 
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diana Department of State Revenue, it would not appear that it 
could be successfully maintained that the State of Indiana authorities 
failed to follow the required statutory procedure in the issuance of 
the latest memorandum. 

With regard to the second question presented in the letter of July 
31, 1951, that is, whether the evidence of exemption referred to in 
paragraph (d) of the standard tax article of Standard Form 32 (No- 
vember 1949 edition)—General Provisions (Supply Contract) —in- 
cludes an exemption based, not upon intergovernmental tax immuni- 
ties, but upon interstate commerce, it is desired to point out that by 
paragraph (c) of this article the contractor was required, in the ab- 
sence of other provisions (there appearing no such other provisions 
in the two contracts involved) to exclude from the contract price “any 
State or local direct tax in effect on the contract date” and that para- 
graph (d) provided that, in lieu of the inclusion of such tax, the Gov- 
ernment would furnish a tax exemption certificate or similar evidence 
of exemption. It was provided further in the latter subparagraph 
that, in the event the applicable taxing authority refused to accept 
an exemption certificate, the contractor (a) should promptly notify 
the contracting officer; (b) cause the tax to be paid so as to preserve 
all rights to refund thereof; and (c) if so directed by the contracting 
officer to take all necessary action, in cooperation with and for the 
benefit of the Government, to secure a refund of such tax, in which 
event the Government would reimburse the contractor for all reason- 
able expenses incurred at its direction. Considering the procedure 
thus provided for, the referred-to evidence of exemption should be 
regarded not as being limited to evidence based on intergovernmental 
immunity but as including any evidence of exemption based upon any 
doctrine of immunity from taxation such as interstate commerce what- 
ever may be considered appropriate by the Government. 

With regard to the third question presented in your letter of July 
31, that is, whether the non-recognition by the Indiana Department 
of State Revenue of tax exemption results in the imposition of a tax 
within the meaning of paragraph (e) of the standard tax article, it 
has been held by this Office in a somewhat similar case, 27 Comp. Gen. 
767, that, where the State taxing authorities determine a particular 
tax is applicable to Government contracts, the date of said determina- 
tion may be considered as the date the tax was imposed for the purpose 
of deciding whether the contractor is entitled to reimbursement .of 
the tax so paid. Since the two contracts referred to in your statement 
of facts were entered into prior to March 30, 1952, the date of the 
memorandum “imposing” the tax from January 1, 1951, the question 
of reimbursability is answered by paragraph (e) of the standard tax 
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clause, which provides that the contract price shall be increased by 
the amount of the tax where a State government imposes a tax appli- 
cable to the contract subsequent to the contract date and refuses to 
accept evidence of exemption furnished under paragraph (d), after 
which the contractor is obliged to bear the burden of the tax. 

Accordingly, under the statement of facts as presented with the 
letter of July 31, 1951, the fixed-price contractors involved therein 
may be reimbursed the amounts paid as Indiana gross income tax, 
provided, of course, they have taken such steps as directed by the 
contracting officer to preserve all rights to refund thereof, in accord- 
ance with paragraph (d) of the standard tax article. 


[B-116453] 


Transportation—Dependents—Military, Naval, Etc., Per- 
sonnel—Dependents Transported by Automobile and Com- 
mon Carrier 


The Career Compensation Act of 1949 and the regulations issued pursuant 
thereto entitle a member of the Armed Forces ordered to make a permanent 
change of station to be furnished transportation for all eligible dependents and 
therefore, where an Army officer has dependents in such numbers that when 
traveling at the same time between the same points all cannot travel by pri- 
vately owned conveyance and some necessarily travel by common carrier on 
transportation requests, said officer may be reimbursed for dependent travel 
performed by private conveyance without reference to the value of the transpor- 
tation in kind furnished for the others. 


Acting Comptroller General Weitzel to Colonel L. R. Storey, Depart- 
ment of the Army, August 14, 1953: 


There has been received from the Chief of Finance by second en- 
dorsement dated July 30, 1953, your letter of July 6, 1953, transmit- 
ting a voucher in favor of Colonel Paul A. Jaccard, in the sum of 
$342.72 representing a monetary allowance for travel of five depend- 
ents from San Antonio, Texas, to San Francisco, California, and 
requesting a decision as to whether payment is authorized. 

By paragraph 36, Special Orders No. 187 dated September 17, 1951, 
the officer was transferred from Fort Sam Houston, Texas, to Far 
East Command, Yokohama, Japan, for duty. By travel authoriza- 
tion No. 3-70, dated March 23, 1953, his dependents (wife and seven 
children) were authorized upon cal] of the port commander to pro- 
ceed from San Antonio, Texas to the Port of Debarkation for fur- 
ther movement by water transportation to Yokohama, Japan. Three 
dependents (ages 18, 17, and 5 years, respectively), were issued trans- 
portation requests and traveled by rail from San Antonio to San Fran- 
cisco at Government expense. Five dependents (wife and 4 children, 
ages 4, 10, 13, and 16 years, respectively), traveled between the same 
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points by privately owned automobile, June 7 to 11, 1953, at personal 
expense. The monetary allowance claimed for the travel is computed 
at the rate of 18 cents per mile. Your doubt as to the propriety of 
payment arises from the provisions of paragraphs 7002 and 7003, 
Joint Travel Regulations and the fact that transportation requests 
were furnished for travel of three dependents. 

Section 303 (c) of the Career Compensation Act of 1949, 65 Stat. 
814, provides that under such conditions and limitations as may be 
prescribed by the Secretaries concerned, members of the uniformed 
services when ordered to make a permanent change of station shall 
be entitled to transportation in kind for dependents or to reimburse- 
ment therefor or to a monetary allowance in lieu of transportation in 
kind. Paragraph 7002, Joint Travel Regulations provides that trans- 
portation in kind may be furnished to dependents of a member, regard- 
less of the number of dependents, for travel from his old station to his 
new permanent station or between other authorized points, while para- 
graph 7003 of the regulations provides that a member who elects to 
transport his dependents at his own expense is entitled to a monetary 
allowance at the rates specified therein for all travel performed within 
the United States regardless of the mode of transportation provided 
that the “maximum reimbursement payable for all dependents shall 
not exceed 18 cents per mile” computed on the basis of 6 cents per mile 
for each dependent 12 years of age or over not to exceed two such 
dependents; 3 cents per mile for each additional dependent 12 years 
of age or over, and 3 cents per mile for each dependent 5 years of age 
and over but under 12 years of age. 

It is clearly the intent of the statute and of the regulations issued 
pursuant thereto that an officer ordered to make a permanent change 
of station shall be furnished transportation for all eligible dependents 
regardless of numbers. Hence, where an officer, as in this case, has 
dependents in such numbers that even when traveling at the same time 
between the same points all cannot travel by privately owned convey- 
ance, and some necessarily travel by common carrier on transportation 
requests, no reason is perceived why the officer should not be reim- 
bursed for dependent travel performed by private conveyance com- 
puted without reference to the value of the transportation in kind 
furnished for the remaining dependents. 

Accordingly, the voucher and supporting papers are returned here- 
with, payment thereon being authorized, if otherwise correct. 
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[B-115465J 


Quarters Allowance—Dependents—Temporary Occupancy 
of Public Quarters—Occupancy Not Precluding Payment of 
Quarters Allowance 


While section 302 of the Career Compensation Act of 1949 precludes payment of 
basic allowance for quarters for dependents to officers of the military and naval 
services when the dependents are “assigned” adequate Government quarters, 
an Army officer who receives basic allowance for quarters for a dependent wife 
due to non-availability of public quarters, and who as staff duty officer is required 
to be physically present on the post for one night and together with wife 
occupies public quarters (Guest House) on the post that night, may be credited 
with quarters allowance as an officer with dependents for such period. 

Acting Comptroller General Morrow to Captain L. W. Sweet, De- 


partment of the Army, August 18, 1953: 


By second endorsement dated May 21, 1953, FINET 245.81 Johnson, 
Earling H., of the Office Chief of Finance, there was forwarded to 
this Office your communication dated September 11, 1952, and ac- 
companying correspondence (including military pay order) request- 
ing decision whether in the situation presented, Earling H. Johnson, 
major, Quartermaster Corps, is entitled to credit of basic allowance 
for quarters for either day of the two-day period from August 16 to 
August 17, 1952. 

It appears that the officer was permanently stationed at Head- 
quarters Fort Jay, Governors Island, New York 4, New York; that 
due to non-availability of public quarters he and his dependent nor- 
mally occupied non-Government quarters; and that he was receiving 
credit of basic allowance for quarters for dependents on August 15, 
1952. It further appears that in the performance of his duty as 
quartermaster staff duty officer on August 16, 1952, Major Johnson 
was required to be physically present on the post overnight; that, in 
consequence of such requirement, he occupied one double room in the 
“Tostess House, Officers Open Mess Annex” from 3:00 p. m., August 
16, 1952, to 11: 00 a. m., August 17, 1952; and that his dependent (wife) 
shared such room with him. The file contains a special mimeo- 
graphed form, dated August 16, 1952, certified by the officer, to the 
effect that he occupied “public quarters (with dependents)” for such 
period and stating, in part, that: 

2. Under provisions of SR 35-1465-15 subject officer is not entitled to rental 
allowance for period of such occupancy. * * * 

Paragraph 10 of the said Special Regulations 35-1465-15 provides: 


Basis of computation.—a. Basic allowance for quarters is computed on the 
basis of a 30-day month. The 3ist day of the month does not count and no 
allowance for quarters is payable for that day. Basic allowance for quarters 
for dependents does not accrue on the date of assignment or termination of 
quarters. See 5 Comp. Gen. 723. 
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b. Basie allowance for quarters will be prorated for a fractional part of a 
month in which entitlement commences or terminates. 

The officer was not credited with basic allowance for quarters for 
dependents for either August 16 or 17, 1952, and requests credit of 
one days’ quarters allowance for such period. 

Section 302 (a) and 302 (b) of the Career Compensation Act of 
1949, 63 Stat. 812, 813, provide, in material part, that: 

Except as otherwise provided in this section or by any other provision of law, 
members of the uniformed services entitled to receive basic pay sball be entitled 


to receive a basic allowance for quarters in such amount and under such cir- 
cumstances as are provided in this section * * *. 


Except as otherwise provided by law, no basic allowance for quarters shall 
accrue to members of the uniformed services assigned to Government quarters 
or housing facilities under the jurisdiction of the uniformed services, appro- 
priate to their rank, grade, or rating and adequate for themselves and depend- 
ents, if with dependents. 

Prior statutes authorizing the payment of rental allowances to 
officers of the military and naval service by reason of dependents, 
contained language similar to that appearing in section 302 (b), 
supra, precluding the payment of such allowances when the depend- 
ents are “assigned” adequate quarters, and nothing has been found 
in the legislative history of such section to indicate any intent that 
its provisions in that respect be differently construed than those of 
the prior statutes. 

Recognizing that rental allowance was in the nature of a reim- 
bursement to cover the cost imposed on an officer in providing quarters 
for himself and his dependents when the Government did not furnish 
him public quarters, it long was held under the prior statutes that not 
every occupancy of publicly owned shelter by an officer and his de- 
pendents precluded payment of rental allowance on their behalf. See 
B-36986, September 21, 1943, and the decisions cited therein. In such 
decision it was pointed out, on the authority of Glennon v. United 
States, 66 C. Cls. 723, that, if otherwise permissible, the dependents 
of an officer could even make him a visit at a post where dependents 
were excluded as a general matter and occupy with him there for a 
short period the personal quarters assigned him without affecting the 
right to rental allowance on their account. No essential difference 
is perceived between this case and the bona fide visit situations con- 
sidered in the earlier cases, supra, and obviously the overnight occu- 
pancy by this officer’s dependent of his temporary quarters did not 
operate to relieve him of the personal expense of maintaining other 
quarters for her. 

Accordingly, in consonance with the said decision of September 21, 
1943, it is concluded that during the 2-day period here involved there 
was no assignment of quarters to Major Johnson within the contem- 
plation of the quoted section 302 (b) of the Career Compensation Act 
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of 1949, and the said specia] regulation, and if otherwise entitled 
thereto he may be credited with the quarters allowance as an officer 
with dependents during the entire 2-day period of his and his wife's 
occupancy of public quarters in the Hostess House. 

The military pay order and supporting papers are returned 
herewith. 


[B-116371] 


Travel Allowance—Retirement—Reservists Retired Prior 
to April 1, 1951—Place to Which Entitled—Right to 


Select Home 


Under paragraph 1150-3 of the Joint Travel Regulations which permits certain 
members of the Reserve on retirement to select a home for travel and transpor- 
tation allowance purposes, reserve members of the Armed Forces or members 
of the Army of the United States serving without component who were placed 
on the retired list for any reason prior to April 1, 1951, the effective date of the 
said paragraph, may not select a home other than home of record for travel and 
transportation allowance purposes and section 402 (i) of the Career Compensa- 
tion Act of 1949, which gives retired Reservists the same pay, rights, benefits 
and privileges as regular retired personnel, is not for application in such cases. 


Acting Comptroller General Morrow to the Secretary of the Army, 
August 18, 1953: 


Reference is made to your letter of July 23, 1953, requesting decision 
as to the effect of section 402 (i) of the Career Compensation Act of 
1949, 63 Stat. 802, 820, in certain instances involving travel and trans- 
portation allowances from last station to home of Army reserve per- 
sonnel and personnel of the Army of the United States serving with- 
out specification as to component who have been released from active 
duty and granted retirement pay prior to October 1, 1949, under sec- 
tion 5 of the act of April 3, 1939, 53 Stat. 557, and of Army reserve 
personnel who have been retired by reason of physical disability on 
or after October 1, 1949, under Title IV of said Career Compensation 
Act of 1949. The matters on which a decision is requested relate to 
the question of whether such personnel may select the home to which 
such travel and transportation allowances are payable. 

Said section 402 (i) provides as follows: 

(i) All members of the reserve components heretofore or hereafter retired 
or granted retirement pay because of physical disability shall be entitled to the 
same pay, rights, benefits, and privileges provided by law or regulation for re- 
tired members of the regular services. 

The pay, rights, benefits and privileges which are granted to mem- 
bers of Reserve components under the above-quoted provisions of law, 
are those which are provided by law or regulation for “retired” mem- 
bers of the regular services. The benefits referred to in that section 
would appear to be those which accrue to an officer after his retirement 
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has been effected, as distinguished from rights such as travel and 
transportation allowances which accrue in connection with his being 
placed on the retired list for physical disability, or release from active 
duty for the same reason and the granting of retirement pay under 
said act of April 3, 1939. Said section 402 (i) was added to H. R. 
5007—later enacted into law as the Career Compensation Act of 
1949—on the floor of the Senate and the only benefits which were men- 
tioned in the debate thereon, were of the former type, viz., the same 
right as retired personnel of the regular services to make purchases 
at commissaries and post exchanges, the right to be furnished medical 
attention and hospitalization the same as regular retired personnel. 
and permission to travel by Army transport. See pages 13506, 13515 
and 13516, of the Congressional Record, September 26, 1949. A right 
to travel and transportation allowances arises incident to the termina- 
tion of a member’s active duty status rather than as an incident to » 
member’s retired status and hence it would not appear that a right 
to such allowance was affected by the said section 402 (i). 

Section 302 (a) of said Career Compensation Act authorizes the 
issuance of regulations governing the payment of travel and trans- 
portation allowances in connection with retirement or release from 
active duty “from last station to home or to the place from which 
ordered to active duty.” Paragraph 1150-3, Joint Travel Regula- 
tions, states that the “home” means the place recorded as the home of 
the person concerned at the times therein stated, except that in con- 
nection with retirement 

* * * of members of the reserve components permanently retired on the 
basis of physical disability ; or of members of the reserve components who are 
eligible to retire with pay and who do retire immediately following a period of 
not less than one year of continuous active duty, the term “home” means the 
place which the individual selects and performs travel thereto within one year 
from the date of retirement or transfer, or one year from 28 April 1952, whicl- 
ever is later. 

The said regulations were made effective April 1, 1951, and may not 
be given retroactive effect so as to change the right of a reserve mem- 
ber whose active duty status was terminated prior thereto. Each of 
the reserve members here involved had his active duty status termi- 
nated prior to April 1, 1951, at which time he became entitled to 
mileage from his last station to his home under the provisions of sec- 
tion 12 of the act of June 16, 1942, 56 Stat. 364, as amended by section 
9 of the act of September 7, 1944, 58 Stat. 730. Under those provisions 
of law such a reserve member did not have a right to select a home for 
travel allowance purposes (24 Comp. Gen. 291, 294) and the vested 
right to mileage which accrued under those provisions may not be 
increased or diminished by subsequent regulations. 

Your questions are answered accordingly. 
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[B-114778] 


Retired.Pay—Disability Retirement Pay—Disability Review 
Board’s Authority 

Section 302 of the Servicemen’s Readjustment Act of 1944, as amended, which 
authorizes the establishment of boards of review “to review, at the request of 
any Officer retired or released from active service without pay for physical 
disability pursuant to the decision of a retiring board, board of medical survey, 
or disposition board, the findings and decisions of such boards,” was not repealed 
or modified by the Career Compensation Act of 1949, effective October 1, 1949, 
and therefore, the benefits prescribed in section 302 continue to accrue to eligible 


officers even though their active service was terminated after September 30, 
1949. 


Acting Comptroller General Morrow to the Secretary of Defense, 


August 20, 1953: 


Reference is made to your letter of April 18, 1953, with enclosures, 
requesting decisions, insofar as the right to disability retirement pay 
is concerned, as to the applicability of section 302 of the Servicemen’s 
Readjustment Act of 1944, 58 Stat. 287, as amended, 38 U. S. C. 693i, 
to retirements and releases from active duty on and after October 1, 
1949, the effective date of the Career Compensation Act of 1949, 63 
Stat. 802. 

An illustrative case which is set forth in Military Pay and Allow- 
unce Committee Action No. 64, received with your letter, is that of 
an officer on extended active duty who in March 1952 was found by 
a Physical Evaluation Board to be unfit for further military service 
by reason of physical disability determined to have been in existence 
prior to his military service. Following action in the case of the 
Physical Review Board and the Secretary of the Air Force, the officer 
concerned was separated from the service on May 8, 1952, for physi- 
cal disability without disability retirement pay or disability sev- 
erance pay. 

It is stated that such officer subsequently applied for review of his 
case under the provisions of section 302 of the Servicemen’s Read- 
justment Act of 1944, 58 Stat. 287, and that the decision of the Dis- 
ability Review Board established pursuant to said statutory provi- 
sions is “to the effect that the disability is service connected and that 
the officer is entitled to disability retirement pay.” The question pre- 
sented is whether the provisions of section 302, supra, are limited in 
their. application to officers who were released (or retired) from ac- 
tive service without pay by reason of physical disability prior to 
October 1, 1949, the effective date of the Career Compensation Act 
of 1949, or whether the provisions of section 302 are also applicable to 
officers whose release from active service without pay by reason of 
physical disability occurs after September 30, 1949. 
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Section 302 of the Servicemen’s Readjustment Act of 1944, as 
amended, supra, authorizes the establishment of boards of review “to 
review, at the request of any officer retired or released from active 
service, without pay, for physical disability pursuant to the decision 
of a retiring board, board of medical survey, or disposition board, 
the findings and decisions of such board.” In carrying out its duties 
under this section a board of review has “the same powers as exer- 
cised by, or vested in, the board whose findings and decision are being 
reviewed.” It is further provided that the proceedings and decision 
of each such board of review affirming or reversing the decision of any 
such retiring board, board of medical survey, or disposition board, 
shall be transmitted to the Secretary of the uniformed services con- 
cerned and shall be laid by him before the President for his approval 
or disapproval and orders in the case. 

The said section 302, as amended, was not repealed or modified by the 
Career Compensation Act of 1949 and remains in full force and effect. 
Hence, the benefits prescribed in such section continue to accrue to any 
officer retired or released from active service without pay by reason of 
physical disability pursuant to the decision of a retiring board, board 
of medical survey, or disposition board irrespective of whether the 
termination of his active service occurred prior or subsequent to Octo- 
ber 1, 1949. 

Title IV of the Career Compensation Act of 1949 properly is to 
be viewed as establishing, effective October 1, 1949, a completely new 
and different system with respect to the disposition of members of 
the uniformed services who become physically disabled, and as super- 
seding the statutory provisions theretofore in effect authorizing phys- 
ical disability retirements for such members. See decisions of April 
25, 1951, and March 5, 1952, 30 Comp. Gen, 409, and 31 Comp. Gen. 444, 
respectively, which are cited in Military Pay and Allowance Commit- 
tee Action No. 64. Such new statutory provisions, however, do not 
limit or curtail in any manner the jurisdiction or scope of review 
boards properly established pursuant to section 302 of the Service- 
men’s Readjustment Act of 1944, as amended, supra. Accordingly, 
as indicated above, it is the view of this Office that, insofar as the right 
to retirement pay is involved, officers whose status is such as otherwise 
to bring them within the scope of the said section 302 are entitled to 
a review under such section, subject to its conditions even though their 
active service has been or may be terminated after September 30, 1949. 
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[B-116314] 


Lump-Sum Leave Payment Limitation—Transfer, Recredit 
of Annual and Sick Leave Under Annual and Sick Leave Act 
of 1951, as Amended 


The right of an employee separated from the service to a lump-sum payment for 
annual leave vests in the employee on the date of separation and is not affected 
by administrative delay in payment, and therefore while section 4 (a) of the 
act of July 2, 1953 limits lump-sum leave payments after August 31, 1953 to 
thirty days or the accumulation brought forward at the beginning of the year, 
whichever is greater, an employee who separates or retires not later than the 
close of business August 31, 1953, is entitled to payment for all the annual leave 
to his credit on the date of separation regardless of the date payment is made. 


While section 4 (a) of the act of July 2, 1953, establishes a limitation upon the 
number of days of annual leave for which a lump-sum payment may be made for 
separations after August 31, 1953, nothing in the act prohibits the use, in kind, 
of annual Jeave that could not be included in the lump-sum leave payment under 
the terms of said section 4 (a) immediately prior to such separation, whether 
by reduction in force or otherwise. 


Section 203 (h) of the Annual and Sick Leave Act of 1951 vests discretion in 
the heads of the various departments and independent establishments to prescribe 
the granting of annual leave, and therefore it is optional with the employing 
agency to refuse to grant an employee, immediately prior to his separation, the 
use in kind of the annual leave that cannot be included in the lump-sum leave 
payment because of the lump-sum payment limitation in the act of July 2, 1953, 
and the matter is not subject to regulation by the Civil Service Commission. 


The act of July 2, 1953, which limits the number of days of annual leave for 
which a lump-sum payment may be made, contains nothing which would author- 
ize the keeping alive—for recrediting at some future date—any current accrued 
annual leave which is unused at date of separation, and therefore employees 
who cannot be paid a lump sum for the current year’s leave and who are separated 
without having used it, forfeit such unused leave and the Civil Service Commission 
may not provide by regulation for its recredit upon the employees’ reemployment. 


Inasmuch as section 401 of the Independent Offices Appropriation Act, 1953, 
which requires employees to use leave earned in one calendar year by June 30 of 
the following calendar year was repealed before its effective date, an employee 
who brought forward an accumulation of more than 30 days leave at the end of 
the 1952 leave year, which included leave earned in 1952, may continue, under the 
leave limitation provision of the act of July 2, 1953, to carry it forward as an 
accumulation until it is used. 


Inasmuch as an employee who transfers from a position under the Annual and 
Sick Leave Act of 1951, or from a position in another leave system, to a position 
exempt from any leave system under section 202 (b) (1) (B), (C), or (H) of 
the 1951 act, is unable to have leave earned in the prior position credited to him in 
the new position, the transfer of such employee constitutes a separation within 
the meaning of the lump-sum leave act of 1944, and therefore such employee would 
be entitled to a lump-sum leave payment, whether or not the transfer involved a 
break in service. 


Under the leave transfer provisions of section 205 of the Annual and Sick Leave 
Act of 1951, as amended by section 4 (b) of the act of July 2, 1953, the sick leave 
to the credit of an employee who transfers without a break in service to a 
position which is under an annual leave system only, may not be transferred, 
however the Civil Service Commission may provide by regulation for the employee 
to be given proper credit for his sick leave in the event he should transfer again to 
a position which is under a sick-leave system. 


Under the leave transfer provisions of section 205 of the Annual and Sick Leave 
Act of 1951, as amended by section 4 (b) of the act of July 2, 1953, the amount of 
leave permitted to be transferred in the case of an employee who transfers to a 
position under a different leave system should not exceed the aggregate amount of 
leave which the employees in the agency to which transferred are permitted to 
accumulate, 
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Presidential appointees who were covered by the provisions of the Annual and 
Sick Leave Act of 1951 until the enactment of section 1 of the act of July 2, 1953, 
and who had not, on the effective date of the first section of the 1953 act, com- 
pleted the 90-day qualifying period required by the 1951 act to be entitled to a 
credit of annual leave, are not to be considered as having earned such leave. 
While sections 203 (c), 203 (d), and 208 (a) of the Annual and Sick Leave Act 
of 1951, which govern the point at which accumulation of annual leave occurs 
and excess annual leave is forfeited, were amended by the act of July 2, 1953, to 
establish that point as the beginning of the first complete pay period in any 
year instead of the end of the last complete pay period in any year, section 
203 (a) (2) of the 1951 act which prescribes an additional leave accrual to 
certain employees for the last full pay period in the year has not been amended, 
and therefore such employees may continue to be given this additional leave 
accrual for the last full pay period in the calendar year. 


Comptroller General Warren to the Chairman, United States Civil 
Service Commission, August 20, 1953: 


Reference is made to your letter of July 21, 1953, requesting decision 
upon a number of questions, hereinafter set forth, arising under Pub- 
lic Law 102, approved July 2, 1953, 67 Stat. 136. The questions will 
be quoted and answered in the order presented. 


QUESTION 1 


1. Section 4 (a) of the act limits lump-sum payments after August 31, 1953, 
to thirty days or the accumulation brought forward at the beginning of the 
year, whichever is greater. 

(a) Are we correct in believing that this limit applies only to separations 
which occur after August 31, 1953, and that an employee who separates or re- 
tires not later than the close of business August 31, 1953, is entitled to payment 
for all the annual leave to his credit on the date of separation? We believe 
that the principle governing this is reflected in 30 Comp. Gen. 513, which pointed 
out that the right to payment for leave vests in the individual on the date of 
separation, and is not affected by administrative delay in payment. 


Your above-stated interpretation of section 4 (a), 67 Stat. 137, in re- 
spect of the limitation referred to is correct; accordingly, question 1 
(a) is answered in the affirmative. 

(b) In those cases where the current year’s annual leave cannot be paid in 
lump sum because of section 4 (a), does the new law create any prohibition 
against exhausting the current year’s annual leave immediately before separa- 
tion, in reduction-in-force cases or in any other cases? The Congressional 
Record for June 27, 1953, at page 7726, contains a statement by Representative 
Rees, in explaining the legislation on the floor, that an employee with 30 days’ 


accumulation and 20 days’ current leave who is to be laid off should receive pay 
for 20 days as leave taken before his name is removed from the payroll and 


30 days in lump sum. 

While section 4 (a) of the act of July 2, 1953, establishes a limita- 
tion upon the number of days’ annual leave for which lump-sum pay- 
ment may be made for separations after August 31, 1953, nothing 
appears in the language of the act prohibiting the use, in kind, of 
such current year’s annual leave immediately prior to such separa- 
tions—whether by reduction in force or otherwise—that could not be 
included in the lump-sum leave payment under the terms of said 
section 4 (a). That view finds support in the explanation covering 
said legislation, as made on the floor of the House of Representatives, 
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referred to by you—it being shown thereby that it was contemplated 
that employees actually be permitted to take such of their current 
year’s leave that could not be paid for under section 4 (a). 

Question 1 (b) is answered accordingly in the negative. 

(c) If the answer to (b) is in the negative, is it optional with the employing 
agency to refuse to grant such terminal leave? If so, is this subject to regula 
tion by the Commission, as by a regulation similar to that in effect before the 
lump-sum act which provided that a separation could not be effected until 
unused annual leave had been granted unless the employee signed a waiver’ 

Section 203 (h) of the act of October 30, 1951, 65 Stat. 681, reads 
as follows: 

The annual leave provided for in this section, including such leave as will 
accrue to any officer or employee during the year, may be granted at any time 
during such year as the heads of the various departments and independent 
establishments may prescribe. 

Under the above-quoted provision of law, it is clear that discretion 
is vested in the heads of the various departments and independent 
establishments to prescribe when annual leave is to be granted. While 
it is expected that, in keeping with the congressional explanation re- 
ferred to above, administrative officials will afford employees an op- 
portunity to take their current year’s leave immediately prior to 
separation wherever possible, it is felt that, under section 203 (h) it 
is optional with the employing agency to refuse to grant such terminal 
leave if the exigencies of the public service so require. Accordingly, 
the first portion of question 1 (c) is answered in the affirmative. 

Likewise, in view of the authority of employing agencies under the 
law, the matter is not subject to a regulation by the Commission, 
which, in effect, would limit the exercise of such authority and inter- 
fere with the date an employee otherwise is to be separated. There- 
fore, the second part of question 1 (c) is answered in the negative. 

(d) If under any circumstances there are cases in which employees who can- 
not be paid in lump sum for the current year's leave are separated without having 
used it as leave, is such leave necessarily forfeited under the law, or may the 


Commission by regulation provide for its recredit if the individual is reemployed 
within some specific period? 


I find nothing in the law which would authorize the keeping alive— 
for recrediting at some future date—of any current accrued annual 
leave which is unused at the date of separation. Therefore, it is con- 
cluded that such unused leave is forfeited under the law and hence 


the Commission may not provide by regulation for its recredit upon 
reemployment. 


QUESTION 2 


2. An impression appears to have arisen in some quarters that section 401 of 
Public Law 455, 82d Congress (the so-called leave rider), which was repealed 
before it would have taken effect on July 1, 1953, had some effect on the amount 
of accumulation brought forward into 1953 which can continue to be carried for- 
ward. Specifically, the question is asked whether an employee, who brought 
forward at the end of the 1952 leave year an accumulation of more than 80 days 
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which included leave earned in 1952, may continue to carry forward as an 
accumulation until it is used the amount in excess of 30 days which was earned 
in 1952. Our view is that there is no authority for applying the 30-day limit on 
accumulations retroactively to the end of 1952, that the only limit on accumula- 
tion at that time was the 60-day limit, and that the “leave rider” had no effect 
on the amount of accumulation carried forward at the end of 1952, but would 
have had its effect only on July 1, 1953, as of which date it had been completely 
repealed. 


I concur in your stated view of the matter. Accordingly, your 
specific question is answered in the affirmative. 


QUESTION 3 


3. The question is being asked how annual leave is to ve disposed of when an 
employee transfers from a position in which he has annual leave to his credit 
(under the Annual and Sick Leave Act of 1951 or another system) to a position 
which is exempted from the 1951 Act under section 202 (b) (1) (B), (C), or 
(H). If there is a break in service (that is, separation from the service extending 
over at least one work day) the individual evidently would be entitled to lump- 
sum payment under section 1 of the act of December 21, 1944, as amended, and 
would not be required to refund even if reemployed within the period covered 
by the payment. If there is no break in service, however, should lump-sum pay- 
ment be made at the time of the change in positions? If not, should it be made 
when the individual finally separates from Government service, in the same 
manner as payments to Presidential appointees under section 2 (a) of Public 
Law 102? If the leave is not to be paid in lump sum at the time of transfer, 
is a regulation by the Commission necessary to entitle the employee to recredit 
if he returns to a position under the 1951 Leave Act? 

Under the provisions of section 4 (a) of Public Law 102, employees 
who receive a lump-sum payment upon separation from a position 
under the Annual and Sick Leave Act of 1951, are not required to make 
refund on account of unexpired leave included in such payment if re- 
employed in a position which is exempted under the 1951 act by virtue 
of section 202 (b) (1) (B), (C) or (H) of such act, 65 Stat. 679. Also, 
such employees are specifically exempt from the provisions of section 
4 (b) of Public Law 102 which adds a new section to the 1951 act 
providing for the transfer, on an adjusted basis, of leave in the event 
of a transfer of an officer or employee between positions under dif- 
ferent leave systems. Thus it is clear that, when an employee leaves 
either a position covered by the 1951 leave act, or a position in another 
leave system, to one exempt under section 202 (b) (1) (B), (C) or 
(H) of the 1951 act, he is unable to have any leave earned in the prior 
position credited to him in the new position. In view thereof, it 
reasonably may be concluded that Congress intended that the transfer 
of an employee under such circumstances was to constitute a “sepa- 
ration” within the meaning of the act of December 21, 1944, 58 Stat. 
845, and that such employee would be entitled to a lump-sum payment 
under such act whether or not the transfer involved a break in serv- 
ice. Otherwise, it is possible that an employee who so transferred— 
especially without a break in service—might be held to have forfeited 
his leave since he will be unable to transfer the leave to the new posi- 


tion and, upon a separation from the service at a later date from such 
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new position, there would be no basis on which the agency then em- 
ploying him could make payment for the leave accrued in the agency 
in which previously employed. Also, since the employee was not be- 
ing separated from the agency in which the leave was last credited to 
him, it is doubtful whether such agency could undertake to make pay- 
ment. Accordingly, you are advised that, upon transfers under the 
circumstances covered in question 3, lump-sum payment should be 
made to the employee whether or not there is a break in service. Such 
being the case, there would appear to be no necessity for the Com- 
mission to issue any regulation concerning the recrediting of leave 
upon a return to a position under the 1951 leave act. 


QUESTION 4 


4. (a) Section 4 (b) of Public Law 102, adding a subsection (e) to section 
205 of the Annual and Sick Leave Act of 1951, requires the Commission to issue 
regulations for the transfer “on an adjusted basis” of annual and sick leave 
between positions under different leave systems (other than transfers involving 
positions exempted under section 202 (b) (1) (B), (C), or (H). In at least 
one instance, that of the leave systems for employees of the Panama Canal 
Company on the Isthmus, there is an annual leave system but no sick leave 
system, the annual leave being expected to be used for both vacations and 
illness. Does the amended section 205 (e) of the Leave Act contemplate that 
sick leave will nevertheless be transferred to such a position? If so, will it be 
available for use in such a position, or will it be merely a paper credit to be 
kept for eventual transfer if the employee again transfers to a position which 
is under a sick leave system? 


Section 4 (b) of Public Law 102 amends section 205 of the 1951 
Leave Act by adding the following: 

In the case of transfer of an officer or employee between positions under dif- 
ferent leave systems (other than transfers involving positions exempted under 
section 202 (b) (1) (B), (C), or (H), without a break in service, the annual 
and sick leave to the credit of such officer or employee shall be transferred to his 
credit in the employing agency on an adjusted basis in accordance with regula- 
tions to be prescribed by the Civil Service Commission. [Italics supplied.] 

The law contemplates an adjusted transfer of annual and sick leave 
where the system to which the employee transfers has both annual and 
sick leave. Therefore, since in the case of the leave system of the 
Panama Canal Company on the Isthmus there is an annual leave sys- 
tem only, it follows that such type of leave only may be transferred 
on an adjusted basis and there can be no transfer of sick leave. How- 
ever, it would appear appropriate for the Commission to provide by 
regulation that the employee may be given appropriate credit for his 
sick leave in the event he should transfer again to a position which is 
under a sick leave system. Question 4 (a) is answered accordingly. 

(b) Does the amended section 205 (e) intend that all leave be transferred, 


even if it is an amount in excess of the amount that could have been accumulated 
under the system to which the transfer is made? 
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With respect to question 4 (b), you may be informed that the 
amount of leave permitted to be transferred should, in no event, exceed 
the aggregate amount of leave which the employees in the agency to 
which transferred are permitted to accumulate. 


QUESTION 5 


5. The first section of Public Law 102 exempts certain Presidential appointees 
from the coverage of the Leave Act, and section 2 provides for the ultimate 
disposition of any annual or sick leave to which such officers were entitled 
immediately prior to becoming exempt. Some of the Presidential officers who 
were covered by the Leave Act until exempted by the enactment of Public Law 
102 had not, on the effective date of the first section, completed the 90-day 
qualifying period to be entitled to a credit of annual leave. Are they to be 
considered as having earned no annual leave, or are they entitled to a pro rata 
credit of annual leave? 


Unless an appointee covered by the Annual and Sick Leave Act of 
1951, as amended, has become employed currently for a continuous 
period of 90 days under one or more appointments without a break in 
service as required by section 203 (i) of said act, no basis exists for 
considering that said appointee earned any annual leave during said 
period. 31 Comp. Gen. 581. Question 5 is answered accordingly. 


QUESTION 6 


6. While section 203 (c), 203 (d), and 208 (a), governing the point at which 
accumulation occurs and excess annual leave is foreifted, were amended by 
Public Law 102 to establish that point as the beginning of the first complete pay 
period in any year, instead of the end of the last complete pay period in any 
year as formerly, section 203 (a) (2), prescribing an additional leave accrual to 
certain employees for the last full pay period in the year, has not been amended. 


Is it correct to continue to give this additional accrual] for the last full pay period 
in the calendar year? 


Question 6 is answered in the affirmative. 


[B-116427] 


Contracts—Renewal Options—Advertising Requirements 


While it is not compatible with the advertising for bid requirements of section 
3709, Revised Statutes, as amended, to effect new contracts by renewals under 
option provisions without obtaining competition for the period of renewal. 
advertising is not required in a case where it obviously can accomplish no useful 
purpose, and therefore, the General Accounting Office will not object to the 
renewal of a contract for trucking service where unusual direct and indirect costs 
to the Government are involved in a new solicitation of bids and prospects seem 
remote for a more advantageous offer than available under the present contract. 


The fact that the period of availability of an agency’s obligated appropriation 
is extended specifically by statute does not limit the principle that fiscal year 


appropriations may properly be obligated only for bona fide needs actually exist- 
ing within the fiscal year sought to be charged so that a trucking service contract 
entered into for satisfying a need for current services cannot be extended 
beyond the fiscal year even though the period of availability of the appropriation 
has been extended by specific legislation. 


EE el 
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Acting Comptroller General Morrow to the Chairman, Atomic 
Energy Commission, August 20, 1953: 


Reference is made to your letter dated July 24, 1953, requesting a 

decision as to the propriety of acceptance of a pending offer of Central 

: Bus Lines, Incorporated, to extend, for a further period of one year, 

' at reduced rates, contract No. AT (40-1)-1449, for interplant truck- 

ing service between the Oak Ridge, Tennessee, and Paducah, Kentucky 
plants. 

You state that the existing contract was entered into for a period of 

1 year beginning November 7, 1952, after solicitation of 183 firms and 

consideration of 33 proposals received, the original invitations having 

requested quotations for service for a second year also, and the con- 

tract having included an option for renewal by the Government upon 

notice in writing 60 days prior to the expiration date. By letter 

dated June 4, 1953, the contractor has proposed, as an inducement for 


the execution of a renewal contract for a second year, a reduction in 
the unit price per one-way trip from $103, the rate now in effect and 
available under the existing option for the second year, to $100 for 


the first 1,300 trips and lower rates for additional trips, with a mini- 
mum guaranty of 1,150 trips in lieu of the existing guaranty of 1,050. 
Also, upon execution of the renewal contract the rate under the current 
contract would be reduced to $99 for the remaining period of the con- 
tract. 

Acceptance of this proposal was recommended by the superintend- 
ent of Production for Carbide and Carbon Chemicals Company, the 


contractor operating the Oak Ridge Plant, and you state that it has 
veen determined by the Commission, for reasons enumerated in yout 
| letter, that such action would be in the best interest of the Government. 


It is recognized, however, by the Commission that the proposed action, 
without competition, “raises questions of consistency with the Com- 
mission’s policy that the procurement of supplies and services by con- 
tract be effected by advertising as well as with the terms of section 
3709 of the Revised Statutes.” 

It has been held by this Office that it is not compatible with the 
intent of Section 3709, Revised Statutes, as amended, to effect new 
contracts by renewals under option provisions without obtaining 


competition for the period of the renewal. 20 Comp. Gen. 572; 19 id. 
980. It has also been held, however, that advertising is not required 
in a case where it can obviously accomplish no useful purpose—see 28 
| Comp. Gen. 470; and, inasmuch as no particular form of advertising 


is required by the statute (15 Op. Atty. Gen 226), this Office has in 
certain instances accepted proper surveys or informal solicitations 
as adequate compliance with the requirement of advertising. 16 Comp. 
Gen. 931. Also, see B-105387, January 4, 1952. 


301979° 





54——7 








92 DECISIONS OF THE COMPTROLLER GENERAL [33 


As you recognize, it is often difficult to point to any one factor or 
group of factors as sufficient justification for dispensing with adver- 
tising. Ordinarily of course, the best way to make sure that a prof- 
fered price is the lowest obtainable is to advertise for bids. However, 
in the instant situation there may—in fact should—be taken into con- 
sideration the rather unusual direct and indirect costs to the Govern- 
ment involved in a new solicitation of bids. And the prospects for 
a more advantageous offer do seem remote. Under all the circum- 
stances set forth in your letter, there appears to be reasonable grounds 
for the view that renewal of the contract along the lines proposed 
would be in the best interests of the United States, and accordingly, 
this Office would not be required to object thereto. 

However, your attention is directed to the fact that the execution 
of the contract for the furnishing of services for a period of one year 
from November 7, 1952, was apparently in violation of sections 3679 
and 3732 of the Revised Statutes, as amended (31 U.S. C. 665 and 
41 U.S.C. 11), in that the appropriations for operations of the Com- 
mission for the fiscal year 1953 appear to have been available only 
for services rendered in that year. It has been settled for many years 
that appropriations for service of a given fiscal year cannot be used 
for any other purpose than the payment of the expenses incurred for 
the service of that year—see Wilder v. United States, 16 C. Cls. 528; 
McCollum v. United States, 17 C. Cls. 92; Smoot v. United States, 
38 C. Cls. 418; Leiter v. United States, 271 U. S. 204—and this Office 
is not aware of any special provision of law applicable to your Com- 
mission which limits the application of that principle. Section 19 of 
the Atomic Energy Act of 1946, 60 Stat. 775, providing that funds ap- 
propriated to the Commission shall, if obligated by contract during 
the fiscal year for which appropriated, remain available for expendi- 
ture for four years, merely extends from two to four years the time 
when such annual appropriations would otherwise lapse under the act 
of July 6, 1949, 63 Stat. 407, 31 U.S. C. 712. Fiscal year appropri- 
ations may properly be “obligated” only for bona fide needs actually 
existing within the fiscal year sought to be charged. 27 Comp. Gen. 
764; id. 25. The need for current services, such as those covered by 
the contract here under consideration, arises only from day to day, or 
month to month, and the Government cannot, in the absence of specific 
legislative authorization, be obligated for such services by any con- 
tract running beyond the fiscal year. 

It is noted that in appropriating for the Commission’s operations 
for the fiscal year 1954, the Congress has reappropriated the un- 
obligated balance of the 1953 appropriation. Under all the circum- 
stances, if it be the conclusion of the Commission that the contract in 
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question should be renewed, this Office will not object to the renewal 
contract being made retroactive to July 1, 1953, with the rates orig- 
inally stipulated remaining effective until the agreed effective date of 
the reduced rates, but in no event should a new or renewal contract be 
made to run beyond June 30, 1954, except by option to renew at the 
election of the Commission. 


[B-116514] 


Contracts — Cost-Plus — Releases — Subsequent Amounts 
Due in Excess Claims 


A cost-plus-fixed-fee contractor who, incident to completion of contract, accepted 
final payment and executed release excepting amounts representing estimates of 
overhead costs may be paid additional amounts in excess of amounts excepted 
from the release upon audit determination of the amounts properly chargeable 
to overhead costs. 


Comptroller General Warren to Lieutenant Colonel G. F. Mandres, 
Department of the Air Force, August 26, 1953: 


Reference is made to your request, dated June 15, 1953, for advance 
decision as to the propriety of payment of vouchers numbered B-63 
through B-67 covering amounts admittedly due to the Geotechnical 
Corporation under cost-plus-fixed-fee contract No. AF 33(038) 14555, 
but in excess of amounts excepted from the operation of a release 
executed by the contractor on or about October 10, 1951, pursuant to 
the provisions of the contract. 

According to the report of the Contracting Officer, a form of re- 
lease was transmitted by him to the contractor by letter dated Septem- 
ber 29, 1951, and returned executed by the contractor’s letter of 
October 10, 1951. In the release there were excepted claims, mainly 
of overhead costs, in stated amounts aggregating $8,907.27, as well 
as several general classes of claims the amount or existence of which 
was not known at the time of execution of the release. Thereafter 
vouchers covering overhead items were presented by the contractor 
in an aggregate amount of approximately $15,000, of which some 
$7,500 has been paid, and the balance is represented by the approved 
vouchers submitted, which also include the final ten percent of the 
contractor’s fixed fee. 

Upon determination of these facts, the Contracting Office by letter 
of July 1, 1952, called the attention of the contractor to the dis- 
crepancy between the amounts claimed and the amounts excepted in 
the release, requesting information “concerning your wishes as to 
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ie ait . : 
djgposition of these excess costs.” The contractor replied under date 
obpuly 3, 1952, in part as follows: 

¥ ?} 


\A. At the time this release was executed the Contractor’s accounting policies 
and procedures were still under review by the Contracting Officer and these 
were not approved until 20 June 1952. Items included in overhead vouchers 
submitted for payment by Contractor were progress payments and subject not 
only to modification to conform to accounting policies but also to the review 
of Government auditors. The audit of the Contractor's books for the fiscal year 
ended 30 June 1951 was not completed until 28 May 1952. Consequently final 
vouchers for the payment of overhead under Contract 14555 could not be sub- 
mitted until June 1952. 


5. It will, therefore, be evident that the claims for overhead set forth in the 
release of 10 October 1951 were not finally determined amounts but represented 
only estimates of the overhead based on the information available at that time. 
At that time the overhead due the Contractor was impossible of exact statement 
for the reasons set forth in the preceding paragraph. In executing the release 
it was Contractor’s understanding of section 35 of the contract that the amounts 
of overhead stated in the release were necessarily approximate and would be 
subject to modification and adjustment when the overhead audit was completed. 
The fact that the amounts of overhead stated in the release were necessarily 
inexact was fully known both to yourself and to the Contractor. It would 
therefore seem proper that the release be construed as subject to the exception 
contained in Paragraph 35 (a) (i) of the contract. 

6. Since the execution of the release Contractor has presented for payment 
vouchers in the total amount of $15,204.86, of which $7,517.99 has been paid 
and $7,686.87 is unpaid. This amount is entirely overhead which had not been 
set up on the Contractor's books at the time the release was executed because 
agreements had not been reached as to what items of overhead cost would finally 
be included in the overhead pool. None of the excess which has been vouchered 
iv direct cost. 

7. It is accordingly requested that the amounts of overhead stated in the 
release to total $7,724.15 be considered as estimates only and that the amount of 
$14,298.34 be substituted therefor as the exact amount which remained unpaid 
on 10 October 1951. 


Upon these representations the Contracting Officer stated his Find- 
img of Fact, dated June 1, 1953, which raised no question as to the 
correctness of the facts recited by the contractor, and contained the 
following statements : 


6. After approval of the Contractor’s accounting policies and procedures on 
20 June 1952 and after receipt of the Contractor's letter of 3 July 1952 the 
Administrative Contracting Officer reviewed the costs submitted by the Con- 
tractor and found that, except for the fact the Contractor had executed a release, 
they would be reimbursable under the contract. 

7. Based upon a review of the above stated facts, it is the finding of the under- 
signed Contracting Officer that the Contractor did not fully understand the 
finality of the release which he furnished the Administrative Contracting Officer 
on 10 October 1951 and that the costs submitted in vouchers B—-63, B-64, B-65 
and B-66, as well as final fee voucher number B-67, should be reimbursed as 
being necessary and incidental to performance of the contract. These youchers 
have been duly certified and are submitted herewith. 


It is also noted that the estimated cost of performance of the contract 
as amended is stated by the Contracting Officer as $175,126.26, and the 
contractor’s cumulative claim and reconciliation shows actual final 
adjusted cost, including the subject overhead items, as $175,116.01. 
The contractor’s fixed fee was $9,991.65. 

On the record submitted it seems abundantly clear that the release 
executed by the contractor did not, and has not been considered by 


I 
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either of the parties to, accomplish the purpose usually served by a 
release—viz., a final settlement of the financial rights of the parties, 
eliminating any necessity for further accounting, negotiations, or dis- 
putes, except with respect to matters excepted from the release. Here 
there had arisen no dispute; the contractor was entitled under the 
terms of the contract to reimbursement of its costs, including indirect 
or overhead costs as determined and approved by the auditing and 
contracting authorities, and it does not appear to have been intended 
to eliminate the audit allocation of overhead costs, which at the time 
had not been, and apparently could not have been, determined even by 
the contractor, since its accounting policies and procedures were not 
passed upon by the Government’s representatives until 8 months 
later. 

Furthermore, it is questionable whether there can be found any 
valid consideration for release by the contractor of its rights to reim- 
bursement of overhead costs in excess of the amount stated in the 
release. On its face, the release recites that it was in consideration of 
payments theretofore made, and “payment of the final sum of the 
stated amount of $9,991.65 now due.” Not only does it not appear 
that there was or had ever been any question as to the right of the 
contractor to the payment of any part of such sums, but the “final 
sum” of $9,991.65—the fixed fee provided by the contract—was not 
in fact paid in full at that time, ten percent of that amount having been 
withheld and being still unpaid up to the present time. It has been 
held in a number of cases that the payment of a liquidated, undis- 
puted, matured obligation does not furnish consideration for a re- 
lease of any additional obligation. Fire Znsurance Association v. 
Wickham, 141 U.S. 564; Moore v. Maryland Casualty Company, 150 
N.C. 153, 63 S. E. 675, 24 L. R. A. (NS) 211; Buel v. Kansas City Life 
Insurance Co., 32 N. M. 34, 250 P. 635, 52 A. L. R. 367; note 24 A. L. R. 
i475. 

Under the circumstances, the following language of the Court of 
Claims in Harrison Engineering and Construction Company v. 
United States, 107 C. Cls. 205, 68 F. Supp. 350, is fully applicable: 

When the parties made their settlement, by payment and release, it was 
their intention that the plaintiff should be paid all that was agreed to be paid 
them under the contract. There was no disagreement or dispute, or occasion for 
or thought of compromise. * * * We think that, in the circumstances, the in- 
tention of the parties that the plaintiffs should be paid what was due them 
under the contract was the dominant intention of the settlement, and that the 
acquisition of the release, which would enable the agents of the Government 
to mark the transaction closed was, while conventional and desirable, not 
nearly so important. 

You are accordingly advised that this Office does not construe 
the release in question as barring payment to the contractor of the 
amounts of the subject vouchers, which are returned herewith. 
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[B-116343] 


Details—Intra-office—Compensation Payable During De- 
tail—Vacancy in Positions Held by Presidential Appointees 


A vacancy in a position required to be filled by the President, by and with the 
advice and consent of the Senate, may not be filled administratively by the 
detail of another employee, and therefore, an employee who is administratively 
assigned to and performs the duties of such position is not entitled to any addi- 
tional compensation by virtue of the assignment. 


An employee who is detailed from lower grade position to a higher grade one is 
to be considered as remaining in the regular position and compensation during 
the period of detail continues to be that of the regular position. 

Comptroller General Warren to the Chairman, Interstate Commerce 
Commission, August 28, 1953: 


Reference is made to your letter of July 22, 1953, submitting for 
consideration a copy of memorandum dated July 9, 1953, from Mr. 
Allyn C. Breed, making claim for additional compensation believed 
due as a result of his assignment from the position of Senior Assist- 
ant Director of Locomotive Inspection, grade GS-14, to the position 
of Acting Director of Locomotive Inspection, grade GS-15, during 
a vacancy therein. You ask whether, under the facts and circum- 
stances hereinafter related, the claimant is entitled to be paid the 
difference in salary for the entire period from October 1, 1952, the 
date he became Acting Director, until he is relieved from his present 
assignment, or for the period from April 1, 1953, which marked the 
end of 6 months’ service in that capacity, until he is relieved from his 
present assignment. 

Your letter states that under date of September 26, 1952, the Com- 
mission entered a minute reading as follows: 

Voted that during the vacancy of the position of Director in the Bureau of 
Locomotive Inspection, Senior Assistant Director, A. C. Breed, will serve as 
Acting Director until the vacancy is filled. 
and that pursuant to said action Mr. Breed became Acting Director 
of the Bureau of Locomotive Inspection on October 1, 1952, and has 
continued in that capacity until the present time, receiving through- 
out that period the pay of Senior Assistant Director, grade GS-14. 

Under 45 U. S. C. 24, the appointment of both the Director and 
Assistant Director is required to be “by the President, by and with 
the advice and consent of the Senate”. It is not exactly understood 
upon what authority the Commission proceeded to fill the position of 
Director by an Acting Director as indicated by the above-quoted 
minutes. Compare, for instance, authority such as that covered by 
26 U. S. C. 3995 (b). Such action presumably was taken pursuant 
to section 14, chapter X-1, of the Federal Personnel Manual. Your 
letter refers to certain provisions thereof providing that “An em- 
ployee may be detailed for not to exceed 6 months within any period 
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of 12 successive months if he merits all the requirements for position 
changes to the position to which detailed,” that “Agencies must secure 
prior approval from the certifying officer for details of longer dura- 
tion,” and that the section defines a detail as “the temporary assign- 
ment of an employee from his regular position to another position 
within the agency, without change in his civil service or pay status. 
At the end of the detail the employee returns to his regular duties.” 
The letter states further that “the Commission, in the absence of a 
duly appointed and qualified director simply detailed Mr. Breed ‘to 
serve as Acting Director until the vacancy has been filled.” How- 
ever, the following provision of the same chapter appears pertinent 
here, viz: 


This section covers details within an agency of employees who are serving 
under any type of appointment including status, status quo, indefinite, temporary 
job appointments. It is not applicable when the positions involved are not under 
the Civil Service Act or the Classification Act of 1949. * * * [Italics supplied.] 


Since the position here involved is required to be filled by appoint- 
ment made by the President, by and with the advice and consent of 
the Senate, said position is outside the Civil Service Act; hence, the 
provisions of section 14, supra, would appear to have no application 
to the situation here involved. 

Mr. Breed’s claim is predicated upon Office decision of March 2, 
1953, B-112656 (32 Comp. Gen. 381), the pertinent part of which, as 
quoted in his memorandum, is as follows: 


* * * the assignment of an employee to occupy and perform the duties of a 
position classified in one grade while his salary is fixed in that of a position 
classified in a lower grade, appears to be contrary to the provisions of the Classi- 
fication Act of 1949, 63 Stat. 954, which contemplates that employees shall receive 


the salary provided for the grade in which the position they occupy and perform 
the duties of has been classified. * * * 


The statement in the decision of March 2, 1953, upon which the offi- 
cer predicates his claim relates only to situations where an officer 
otherwise is properly placed in a position by the appointing authori- 
ties pursuant to law. As indicated above, there appears to be no statute 
providing that an Assistant Director of Locomotive Inspection is to 
be assigned to the Office of Director in the event of a vacancy in said 
Office and that, upon such assignment the Assistant Director is to 
receive the salary provided for the Director. 

If the matter here involved be viewed as a proper detail from a posi- 
tion of a lower grade to one of a higher grade, the general rule in such 
cases is well established that during the period of detail the employee 
remains in his regular position and his compensation during said pe- 
riod continues to be that of his regular position. 23 Comp. Gen. 145; 
24 id. 483 (near top of page 488), 518, 563, 816. 

I have to advise you that I know of no legal authority whereby the 
claimant is entitled to any additional compensation by virtue of his 
assignment pursuant to the above-quoted minute of the Commission. 
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[B-116570] 


Traveling Expenses—Subsistence—Military, Naval, Ete., 
Personnel—Temporary Duty—Orders Indicating Perma- 
nent Assignment 

An officer who is assigned to a station for necessary processing and to await 
transportation to an overseas station is entitled to per diem for such period 


even though the orders directing assignment to the processing station contained 
the abbreviation “PCS,” which indicated a permanent change of station. 


Under the Joint Travel Regulations members of the uniformed services are en- 
titled to travel and transportation allowances only while actually in a travel 
status and to per diem for all periods of temporary duty and the determination 
as to whether an assignment to a particular station is temporary or permanent is 
a question of fact to be determined from the orders under which the assignment 
is made and where necessary, from the character of the assignment—particu- 
larly as to the duration and the nature of the duty enjoined. 

Comptroller General Warren to Capt. C. A. Doze, Department of 


the Army, August 28, 1953: 


There has been received from the Chief of Finance by second en- 
dorsement dated August 7, 1953, your letter of July 6, 1953, transmit- 
ting a voucher in favor of Lieutenant Colonel Archie C. Waters 
(O-206833), in the sum of $16 representing per diem for 16 days dur- 
ing the period May 7 to 23, 1953, and requesting decision as to whether 
payment thereon is authorized. 

By paragraph 30, Special Orders No. 32, dated February 17, 1953, 
Lieutenant Colonel Waters was released from assignment and duty at 
Fort Bliss, Texas, and directed to report to Camp Kilmer Personnel 
Center, New Brunswick, New Jersey, not later than May 8, 1953, for 
further assignment to United States Army, Europe, Bremerhaven, 
Germany. Per diem is claimed at the rate of $1 per day for 16 days at 
Camp Kilmer awaiting transportation to the overseas station. Your 
doubt as to the propriety of payment arises from the fact that the 
orders contain the abbreviation “PCS,” indicating a permanent change 
of station, and that exception was taken to a payment of per diem, not 
further identified by you, to another officer assigned to Camp Kilmer 
under orders which included the same abbreviation, with certain addi- 
tional language. 

Section 303 (a) of the Career Compensation Act of 1949, 63 Stat. 
813, provides that, under regulations prescribed by the Secretaries con- 
cerned, members of the uniformed services shall be entitled to receive 
travel and transportation allowances for travel performed or to be 
performed under competent orders upon a change of permanent sta- 
tion or otherwise; that the Secretaries concerned may prescribe the 
conditions under which travel and transportation allowances shall be 
authorized, and that such allowances may include a per diem in lieu 
of subsistence. Joint Travel Regulations promulgated pursuant 
thereto provide (paragraph 3050-1, 2) that members are entitled to 
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travel and transportation allowances only while actually in a travel 
status, and that they shall be deemed to be in a travel status 
while performing travel pursuant to competent travel orders in- 
cluding necessary delays en route incidental to mode of travel and 
necessary temporary duty. The regulations further provide (para- 
graph 4200) that per diem is payable for all periods of temporary 
duty and travel in connection therewith, including periods of neces- 
sary delay awaiting further transportation and periods of delay at 
ports of embarkation and debarkation in connection with permanent 
change of stations. Paragraph 4205-c, Joint Travel Regulations 
(change 6, December 1, 1952), sets forth the rates applicable while 
awaiting transportation or processing at ports of embarkation or de- 
barkation, or at processing centers operated in conjunction therewith. 

Whether an assignment to a particular station is temporary or per- 
manent is a question of fact to be determined from the orders under 
which the assignment is made and, where necessary, from the character 
of the assignment—particularly as to the duration thereof, nature of 
the duty enjoined, etc. 24 Comp. Gen. 667,670. In the present case, it 
seems clear that the officer was transferred from Fort Bliss, Texas, to 
Bremerhaven, Germany, with delay at Camp Kilmer, New Jersey, for 
necessary processing and to await transportation to the overseas sta- 
tion. He arrived at Camp Kilmer on May 7, 1953, and boarded a Gov- 
ernment transport on May 23, 1953. Thus, his assignment to Camp 
Kilmer clearly was temporary. Accordingly, the voucher and sup- 
porting papers are returned herewith, payment thereon being 
authorized. 


[B-116586] 


Decedents Estates—Unnegotiated Checks—Payment Pro- 
cedure 


A check issued in payment of a Government obligation pursuant to statute or 
contract does not constitute payment unless the check is negotiated, except when 
the statute or contract expressly provides otherwise, and therefore an unnego- 
tiated compensation check drawn in favor of a payee prior to death may not be 
paid to the administrator of his estate but is for disposition in accordance with 
the act of August 3, 1950, which provides for the settlement of accounts of 
deceased civilian officers and employees of the Government and makes no excep- 
tion to the rule regarding unpaid checks of deceased payees. 

Comptroller General Warren to Administrator General for Jamaica, 


Jamaica, British West Indies, August 28, 1953: 


Reference is made to your letter dated July 18, 1953, relative to 
General Accounting Office settlement dated May 21, 1953, which dis- 
allowed your claim for an amount alleged to be due as administrator 
of the estate of Herman Jackson, deceased, former employee of the 
Department of the Navy, United States Naval Operating Base, Guan- 
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tanamo Bay, Cuba. The disallowance was for the reason that the 
decedent is survived by a son, who is entitled to any funds due the 
decedent under the provisions of Public Law 636, approved August 3, 
1950, 64 Stat. 395. 

In your letter you state that, atleast, it appears the unpaid checks 
drawn in favor of the deceased prior to his death amounting to $183.65 
are payable to you as administrator of the estate of the deceased. It 
will be noted that the total amount of the claim comprises only the 
checks in question which are specifically mentioned by you in Standard 
Claim Form No. 1055, and wherein you show, in addition to a son, 
that the deceased was survived by his mother, two brothers, and a 
sister. 

The act of August 5, 1950, swpra, provides in pertinent part, as 
follows: 

First, to the beneficiary or beneficiaries designated by the officer or employee 
in writing to receive such compensation filed with the Government agency in 
which the officer or employee was employed at the time of his death, and received 
by such agency prior to the officer’s or employee's death; 

Second, if there be no such beneficiary, to the widow or widower of such 
officer, or employee; 

Third, if there be no beneficiary or surviving spouse, to the child or children 
of such officer or employee, and descendants of deceased children, by repre- 
sentation ; 


Fourth, if none of the above, to the parents of such officer or employee, or the 
survivor of them; 


Fifth, if there be none of the above, to the duly appointed legal representative 
of the estate of the deceased officer or employee, or if there be none, to the person 
or persons determined to be entitled thereto under the laws of the domicile of the 
deceased officer or employee. 

An examination of the administrative records forwarded to this 
Office for consideration in the disposition of the claim supports the 
settlement as stated on May 21, 1953. Therefore, it must be concluded 
that disposition of the funds due the former employee at the time 
of his death falls within the above-quoted third step in the order of 
precedence, since the records fail to establish that the former employee 
designated a beneficiary. 

In respect of the non-negotiation of the checks in question, the rule 
has been definitely stated time and again by the accounting officers of 
the Government that a check issued in payment of a Government 
obligation pursuant to statute or contract does not constitute payment 
unless and until the check is negotiated, except when the statute or 
contract expressly provides otherwise. The statute here involved is 
the General Appropriations Act approved September 6, 1950, 64 Stat. 
745, and it makes no such exception. 

Accordingly, on the basis of the foregoing, the action taken by this 
Office in the settlement of May 21, 1953, is sustained. However, upon 
receipt of a claim by the surviving son, including the necessary identi- 
fication, final disposition will be made in the matter. 
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[B-116474] 


Pay—Aviation Reserve Officers’ Lump-Sum Payments 


Persons appointed as officers in the Army of the United States, although assigned 
to duty in the Air Corps, do not thereby become Air Force Reserve officers and are 
not entitled to the aviation reserve officers’ lump-sum payment authorized by 
section 6 of the Army Aviation Cadet Act. 


Comptroller General Warren to Kenneth Elmer Winsness, August 
31, 1953: 


Further reference is made to your letter of July 20, 1953, request- 
ing review of settlement dated June 9, 1953, which disallowed your 
claim for a lump-sum bonus under the provisions of section 2 of the 
act of June 16, 1936, 49 Stat. 1524, as amended by section 6 of the act 
of June 3, 1941, 55 Stat. 240. 

You are apparently of the opinion that your claim was disallowed 
primarily for the reason that the records indicate that you enlisted 
as a private rather than an aviation cadet on April 6, 1942. In that ~ 
connection, you insist that you qualified as an aviation cadet and en- 
listed as such on April 6, 1942, and that due to lack of training facilities 
you were subsequently carried as a private until such facilities became 
available. 

The Assistant Air Adjutant General has reported that you enlisted 
as a private, Air Corps unassigned, on April 6, 1942; that you were 
placed on indefinte furlough on April 7, 1942; that you were appointed 
an aviation cadet on August 1, 1942, by paragraph 1, Special Orders 
No. 92, Headquarters, Minnesota Recruiting District, dated July 30, 
1942; and that you were honorably discharged as an aviation cadet on 
April 21, 1943, to accept a commission. It also is reported that you 
were appointed a second lieutenant, Army of the United States, on 
April 22, 1943, and accepted such appointment the same date; that you 
were promoted to first lieutenant, Army of the United States, on De- 
cember 8, 1943; that you were promoted to captain, Army of the 
United States, on June 28, 1945; that you were appointed captain, 
Air Force Officers Reserve Corps, on November 12, 1945, and that you 
were honorably separated from the service on January 17, 1946, by 
reason of demobilization. 

The above-mentioned section 6 of the Army Aviation Cadet Act, 
55 Stat. 240, amended section 2 of the act of June 16, 1936 (49 Stat. 
1524), as amended, to read as follows: 

Whenever any Air Corps Reserve officer who has not been selected for commis- 
sion in the Regular Army is released from active duty that has been continuous 
for one or more years, he shall be paid a lump sum of $500 for each complete year 
of active service as such officer, and if released from active duty otherwise than 
upon his own request, or as a result of inefficient or unsatisfactory service as 


determined by the Secretary of War, such lump-sum payment shall be prorated 
for fractional] parts of each year of such active service. The lump-sum payments 
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herein authorized shall be in addition to any pay, allowances, compensation, or 
benefits which such officers may otherwise be entitled to receive. [Italics 
supplied. ] 

It will be seen from the above-quoted statutory provision that the 
lump-sum payment of $500 for each year of continuous active service 
was specifically authorized only for Air Corps Reserve officers under 
certain specified conditions. It has been held that persons appointed 
as officers in the Army of the United States, although assigned to 
duty in the Air Corps, do not thereby become Air Force Reserve 
officers and they do not come within the above-quoted statutory lan- 
guage authorizing the additional lump-sum payments for Air Corps 
Reserve officers for each complete year of active service “as such 
officer.” 24 Comp. Gen. 423; 25 Comp. Gen. 512. Since the official 
records show that you were not commissioned in the Air Corps Reserve, 
but that you accepted your appointment as a commissioned officer in 
the Army of the United States, there would be no legal basis to credit 
‘ you with the said lump-sum payment for the period of your active 
commissioned service. 

Accordingly, for the reasons stated herein, the disallowance of your 
claim for the lump-sum bonus was proper and is sustained. 

With respect to your statement that your “official discharge” has 
not been returned, you may be advised that the records fail to disclose 
that your original discharge was ever received in this Office. How- 


ever, a photostatic copy of your honorable discharge on April 21, 
1943, from the Army of the United States was forwarded in connection 
with your claim, and such document is returned herewith. 
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[B-115213} 


Subsistence—Per Diems—Temporary Duty Pending Fur- 
ther Assignment 


An officer who is assigned to a station for a five-months course of instruction, 
a duty of limited duration designated in the orders as temporary duty pending 
the issuance of further orders, is entitled to per diem incident to temporary 
duty as contemplated by Paragraph 3050 of the Joint Travel Regulations which 
authorizes travel and transportation allowances only while members of uni- 
formed services are actually in a travel status including necessary delays en route 
and periods of necessary temporary additional duty. 


Comptroller General Warren to Col. J. W. McManus, September 1, 
1953: 


There has been considered your letter of April 20, 1953, forwarded 
here by endorsement of the Chief of Finance, Department of the Army, 
dated May 13, 1953, requesting decision whether payment properly 
may be made on a voucher submitted therewith in favor of First 
Lieutenant Douglas K. Drake, MPC, in the amount of $156, covering 
per diem for the period April 7 to September 9, 1951, incident to 
duty performed at Fort Holabird, Maryland, pursuant to orders of 
Headquarters First Army, Governors Island, New York, New York, 
dated March 2, 1951. 

Under the said orders Lieutenant Drake was ordered into the active 
military service and directed to proceed from his home in Closter, 
New Jersey, on April 6, 1951, and report to the Student Detachment, 
CIC Center, 8579th AAU, Fort Holabird, Maryland, for temporary 
duty pending further orders. It was provided further that trans- 
portation of dependents and shipment of household goods would be 
authorized when permanent duty station orders were issued. It ap- 
pears that the officer proceeded from his home to Fort Holabird on 
April 6 where he remained until his departure therefrom on Sep- 
tember 10, 1951, in compliance with Department of the Army orders 
dated August 17, 1951, which directed him to proceed to Fort Mc- 
Pherson, Georgia, on permanent duty assignment. Certificates of the 
Assistant Adjutant General, Headquarters CIC Center, Fort Hola- 
bird, attached to the voucher, state that Lieutenant Drake was ordered 
to that station to attend the basic course of instruction at the Counter 
Intelligence Corps Center for a period in excess of 20 weeks, as pro- 
vided for in the Army School Catalogue, and that Government quar- 
ters and messing facilities were available to him for the period while 
at that station. His claim is for per diem at the rate of $1 per day 
for that period, such rate being that authorized for officers under- 
going courses of instruction at installations of the uniformed services 
where Government quarters and mess are available. 
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Section 303 (a) of the Career Compensation Act of 1949, 63 Stat. 
813, provides that under regulations prescribed by the Secretaries 
concerned members of the uniformed services shall be entitled to re- 
ceive travel and transportation allowances for travel under competent 
orders upon a change of permanent station, or otherwise, or when 
away from their designated posts of duty, and that the respective 
Secretaries may prescribe the conditions under which travel and trans- 
portation allowances shall be authorized. Subparagraphs (g) and 
(h) of that section provide that the Secretaries concerned shall deter- 
mine what shall constitute a travel status and shall promulgate regu- 
lations as therein provided, such regulations to be uniform for all 
services insofar as practicable. Regulations issued pursuant to that 
- authority are contained in the Joint Travel Regulations. Paragraph 
3050 of those regulations provides that members of the uniformed 
services are entitled to travel and transportation allowances, as au- 
thorized in accordance with existing regulations, only while actually 
in a “travel status,” and that they shall be deemed to be in a travel 
status “while performing travel away from their permanent duty sta- 
tion, upon public business, pursuant to competent travel orders, in- 
cluding necessary delays en route incident to mode of travel and 
periods of necessary temporary or temporary additional duty,” the 
travel status terminating upon reporting to the new permanent sta- 
tion or upon return to the old permanent station. 

The assignment made at Fort Holabird under the orders of March 
2, 1951, was to a course of instruction, which by nature is a duty of 
limited duration, and such assignment was designated in the orders 
as temporary duty pending the issuance of further orders. While as 
you suggest the assignment was to perform duty of such type and for 
such duration as might be considered to give rise to the right to 
transportation of dependents under paragraph 7007-2 of the Joint 
Travel Regulations, a right ordinarily arising incident to permanent 
assignment, paragraph 3003-2 defines the term “temporary duty” as 
duty at a location other than a permanent station to which a member 
of the uniformed services is ordered to temporary duty under orders 
which provide for further assignment to a new permanent station or 
for return to the old permanent station. The orders of March 2, 1951, 
clearly directed temporary duty at Fort Holabird within that defini- 
tion, and the assignment was of a terminable nature rather than of 
the indefinite nature ordinarily characteristic of permanent duty as- 
signments. It appears, therefore, that such duty, designated as tem- 
porary in the orders, was temporary within the contemplation of the 
regulations. Cf. 27 Comp. Gen. 253. Accordingly, if otherwise 
proper, payment is authorized on the voucher which is returned here- 
with. 
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[B-116681] 


Leaves of Absence—Home Leave—Persons Employed 
Outside Continental United States Under Act for Interna- 
tional Development, and China Aid Act of 1948 


Persons employed outside continental United States under the Act for Inter- 
national Development and the China Aid Act of 1948, who are exempted from 
the Annual and Sick Leave Act of 1951 as amended by subsection 202 (c) (1) 
(C), are not entitled to home leave authorized by section 203 of the act and 
are excluded from the operation of the Foreign Service Act of 1946, which 
provides for the payment of traveling expenses to the United States for leave 
purposes. 


Comptroller General Warren to the Director, Foreign Operations 
Administration, September 1, 1953: 


Reference is made to your letter of August 14, 1953, requesting 
decision upon the following question : 


Would the designation by the President, pursuant to subsection 202 (c) (1) 
(C) of the Annual and Sick Leave Act of 1951, as amended (5 U. S. C. 2061), 
of the following officers prevent the payment of travel expenses related to their 
absences from duty when the absences would normally be classified as home 
leave: 

1. Country Directors of Technical Cooperation appointed under subsection 
413 (c) of the Act for International Development (22 U. 8S. C. 1557k) and Civil 
Service Schedule A-1-7. 

2. The two United States members of the Joint Commission on Rural Re- 
construction in China appointed under section 407 of the China Aid Act of 1948 
(22 U. S. C. 1546)? 

Section 202 of the Annual and Sick Leave Act of 1951, 65 Stat. 679, 
was amended by Public Law 102, approved July 2, 1953, 67 Stat. 136, 
by the addition of subsection (c), which exempts from the act certain 
officers in the executive branch of the Government including “such 
other officers (except postmasters, United States attorneys, and United 
States marshals) as may be designated by the President.” 

It is stated in your letter that the provisions of law under which 
the Country Directors of Technical Cooperation are appointed, au- 
thorize the payment of compensation to them at any of the rates 
provided for the Foreign Service Reserve and Staff under the Foreign 
Service Act of 1946, together with allowances and benefits established 
thereunder. Among the benefits established under the Foreign Serv- 
ice Act of 1946 are those contained in sections 911 and 933 of said act, 
60 Stat. 1026 and 1028 (22 U.S. C. 1136 and 1148), which sections are, 
in pertinent part, as follows: 


$o1n, °° ¢ 

The Secretary may, under such regulations as he shall prescribe, pay— 

(1) the travel expenses of officers and employees of the Service, including 
expenses incurred while traveling pursuant to orders issued by the Secretary 
in accordance with the provisions of section 933 with regard to the granting 
of home leave; 

(2) the travel expenses of the members of the family of an officer or employee 
of the Service when proceeding to or returning from his post of duty; accom- 
panying him on authorized home leave; or otherwise traveling in accordance 
with the authority granted pursuant to the terms of this or any other Act; 
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§ 933. * * * 

(a) The Secretary shall order to the continental United States on statutory 
leave of absence every officer and employee of the Service who is a citizen of 
the United States upon completion of two years’ continuous service abroad 
or as soon as possible thereafter. 


In Office decision of April 3, 1952, 31 Comp. Gen. 494, it was held 
that officers, such as those here involved, who were authorized to 
receive compensation and benefits under the Foreign Service Act of 
1946, 60 Stat. 999, were entitled to the “home leave” authorized for 
Foreign Service officers under section 203 (f) of the Annual and Sick 
Leave Act of 1951, 65 Stat. 680, such leave having been provided in 
lieu of that previously granted under the Foreign Service Act of 1946. 
Such officers apparently have continued to receive payment of traveling 
expenses to the United States when ordered here on “home leave.” 

In my opinion the use of the language “statutory leave of absence” 
in the above provision of law (section 933) includes only such leave as 
now is authorized by law, that is, by section 203 (f) of the 1951 Leave 
Act, and has no application to any other form of leave of absence. 
Apparently, the Congress was of the same view because it included a 
specific provision in Public Law 102 of July 2, 1952, that the President 
could authorize leaves of absence for use in the United States, its 
Territories or possessions to those persons exempted from the act 
under subsection 202 (c) (1) (B), that is, persons compensated in 
accordance with section 411 of the Foreign Service Act of 1946. I 
cannot agree with the view presented in your letter that such a pro- 
vision was unnecessary. Accordingly, and since a similar provision 
was not made for those officers exempted from the act under a designa- 
tion by the President pursuant to subsection 202 (c) (1) (C), it must 
be concluded that any officer designated by the President as exempted 
from the Annual and Sick Leave Act pursuant to said subsection 202 
(c) (1) (C), and who, by reason thereof, is not entitled to the “statu- 
tory leave of absence” provided for in section 203 (f) of the 1951 Leave 
Act, would be excluded from the operation of the provisions of the 
Foreign Service Act of 1946, supra, providing for the authorization 
of payment of traveling expenses back to the United States for leave 
purposes. 

The same conclusion is applicable to the two United States members 
of the Joint Commission on Rural Reconstruction in China, whom, 
your letter states, were appointed as Foreign Service Reserve Officers. 


Accordingly, both parts of the question presented are answered in 
the affirmative. 


[B-116560] 


Leaves of Absence—Annual—Accrual—Postal Employees 


Section 30.504 of the Annual and Sick Leave Regulations, which provides for 
a leave computation system based upon hours of work in a pay status performed 
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by an employee during an agency's basic working hours, may be amended by the 
issuance of a Civil Service Commission regulation which will permit postal 
employees to earn annual leave upon a pro rata basis for the number of hours 
in a pay status, which hours are understood to be paid for at regular straight 
time rates. 


Comptroller General Warren to the Chairman, United States Civil 
Service Co.nmission, September 2, 1953: 

Reference is made to your letter of August 10, 1953, stating that you 
are considering an amendment to section 30.504 of the leave regula- 
tions and requesting to be advised whether there is “any legal objection 
to the issuing of the proposed amendment.” 

The referred-to regulation now reads: 

Sec. 30.504 Hours of work to be disregarded. Any hours in a pay status in 


excess of the agency’s basic working hours in any pay period shall be disregarded 
in computing annual and sick leave earnings of part-time employees. 


The amendment which you propose would change the period at the 
end thereof to a comma and add the following: 


except that hourly employees in the field service of the Post Office Department 
shall be credited with leave to the annual maximum in accordance with the 
actual number of hours in a pay status. 


Section 205 (c) of the Annual and Sick Leave Act of 1951, 65 Stat. 
679, provides as follows: 


Part time officers and employees, unless otherwise excepted, shall be entitled 
on a pro rata basis to the benefits provided by sections 203 and 204 of this title. 


Under section 206 of said act, 65 Stat. 681, which authorizes the Civil 
Service Commission to prescribe such rules and regulations as may be 
necessary for the administration of the act, there was issued section 
30.501 of the leave regulations which provides a formula for comput- 
ing the earning of annual leave by part-time employees with an estab- 
lished tour of duty, and postal substitutes who do not have an estab- 
lished tour of duty based upon the number of hours in a pay status. 
As a further step in the regulation of the type of employees here con- 
cerned, with respect to the earning of annual leave under the leave act, 
section 30.504, supra, was issued to preclude said employees from earn- 
ing more annual leave than that to which regular employees were en- 
titled under the act. You state that said section appears to work fairly 
with part-time employees outside the Postal Service, who as a general 
rule are not called upon to perform services in excess of the basic work- 
ing hours of the department or establishment, but that the application 
thereof to postal substitutes has created an inequitable situation, which 
situation is explained by you as follows: 

* * * Postal substitutes, however, have been complaining that section 30.504 
works unfairly for them because they do not have regular weekly tours of duty. 
They are on call at all times, and the hours a substitute is required to work may 
be much more than those of the regular employees in one pay period and much 


less in another. In the first instance the extra hours are given no credit for 
leave earning, and in the second instance the fewer number of hours results in 
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a smaller leave credit. The result is that a substitute may work more hours 
in the year than a full-time employee and under section 30.504 receive substan- 
tially less leave. 
















Since postal substitutes are subject to call at all times, and since, 
also, fixed tours of duty cannot be established for them, and having 
regard for the fact that under the proposed amendment they would 
be entitled to earn annual leave upon a pro rata basis for the number 
of hours in a pay status, all of which hours of service are understood 
to be paid for at regular straight time rates, no legal objection is per- 
ceived to the issuance of the proposed amendment, with the under- 
standing that the crediting of such earned leave will not violate any 
applicable limitations prescribed in the Annual and Sick Leave Act 
of 1951, as amended. 


[B-116549] 


Vehicles—Purchases—Bid Evaluation—Consideration of 
Trade-in or Resale Value 


Future trade-in or resale value of an automobile based on the anticipated 
depreciation of the vehicle may not be considered as a factor in evaluating 
bids for the present purchase of a new automobile. 


Comptroller General Warren to the President, Board of Commis- 
sioners of the District of Columbia, September 3, 1953: 

Reference is made to your letter, received here on August 7, 1953, 
requesting a decision as to whether anticipated depreciation properly 
may be considered in the evaluation of bids for passenger automobiles 
under your Invitation No. 16723-S, copy of which was enclosed. 

It is stated in your letter that the specification requirements can 
only be met by manufacturers of larger and more expensive types of 
automobiles, such as Cadillac, Packard, Lincoln, and Chrysler; that 
you contemplate using the “as is” values for 1948 cars as contained in 
the National Automobile Dealers’ Association Official Used Car Guide 
as a basis for determining probable depreciation five years hence— 
the anticipated economic useful life of the car; and that a review of 
the “as is” values for 1948 model cars compared with the retail prices 
for 1953 models indicates such a considerable variance in deprecia- 
tion that acceptance of the lowest bid would not have resulted in the 
lowest net cost to the District of Columbia. 

Also, you state: 




























We cannot, of course, guarantee that this is an infallible yard stick for gaug- 
ing the depreciation factor. However, we have found the pattern of deprecia- 
tion rates to be consistent with the example given above for the last several 
years, and in the absence of a better method of evaluating the depreciation 
factor it serves to protect the interests of the District better than if the 
depreciation factor were not given consideration. 


Your submission poses what apparently is a question of novel im- 
pression insofar as this Office is concerned. The doubt arises by 
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reason of the uncertain and almost speculative factors which neces- 
sarily would influence the evaluation of the bids. 

What would be true in the case of automobiles would also be true— 
to a greater or lesser degree—in the case of many other types of equip- 
ment. And it is altogether likely that the available guides to antici- 
pated depreciation as among different makes of other equipment would 
be even more speculative in nature. Moreover, if depreciation were 
to be a factor in determining the lowest net eventual cost to the Gov- 
ernment, why should not the expense of operation and even mainte- 
nance also be considered? Conceivably, for example, the expected 
consumption of gasoline and oil by different makes of automobiles 
might be forecasted with some degree of accuracy. Accordingly, I 
feel constrained to disapprove your proposal on the grounds that to 
introduce the element of prospective depreciation into the procure- 
ment of automobiles would eventually lead to all kinds of confusion 
and uncertainties in the administration of the advertising for bids 
statutes and is not contemplated or authorized under the law. 


[B-116249] 


Contracts—Awards—To Other Than Lowest Bidder— 
Qualified Products List 


Where an invitation for bids does not specifically request the furnishing of a 
qualified product, the award of a contract to a higher bidder on the basis of a 
product on the Qualified Products List instead of to a low bidder meeting the 
bid specifications is illegal and necessitates cancellation of the contract. 


A provision in the standard specifications accompanying an invitation for bids 
which reserved the right to the Government to reject bids on unqualified products 
in the procurement of qualified products is merely an implementing provision 
which can become operative only if it is specifically provided in the invitation 
that the procurement is one which requires the furnishing of a qualified product. 


Comptroller General Warren to the Secretary of the Air Force, 
September 10, 1953: 

Reference is made to a letter dated July 28, 1953, from the Assistant 
Secretary of the Air Force, forwarding, in response to Office letter of 
July 17, 1953, B-116249, to you, a report, together with pertinent docu- 
ments, in connection with the protest of Heyer Products Company, 
Inc., against the award of a contract for rectifiers pursuant to IFB 
09-603-53-166B. 

The referred-to invitation for bids was issued May 14, 1953, by the 
Warner Robins Air Materiel Area, Robins Air Force Base, Georgia, 
requesting bids for furnishing, among other items, 741 Type B-8 port- 
able rectifiers under item No. 1, the rectifiers offered under that item 
to be in accordance with certain specifications, including MIL—R-7206, 
dated August 27, 1951, MIL-P-6457A, dated May 13, 1952, and Ex- 
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hibit WCE-209A (Approval of First Article Test Report). By 
amendments 1, 2 and 3 to the original invitation the quantity under 
item 1 was increased to 744 rectifiers and the bid opening date was 
extended from June 3 to 15, 1953. On page 1 of the bid schedule pro- 
spective bidders were advised that bids under the procurement were 
restricted to small business concerns and that awards would be made 
to the small business concern submitting the lowest responsible bid 
conforming to the invitation, price and other factors considered. 
Prospective bidders also were advised that bids submitted as a result 
of the invitation would be evaluated in accordance with the regula- 
tions “to Formal Advertising.” Paragraph M on page 6 of the invita- 
tion provided that facilities for performance of the qualification tests 
required by the specifications should be provided by the successful 
bidder in accordance with Exhibit WCE-209 and that test reports, 
in triplicate, should be furnished by the contractor for approval by the 
contracting officer prior to fabrication of the remaining articles under 
the contract. A First Article Test Report was called for within 60 
days and it was provided that delivery of the specified quantity would 
be completed “within 300 days after Government approval of First 
Article Test Reports.” Bidders were advised that in the event they 
were unable to meet this schedule they might, without prejudice to 
evaluation of their bids, set forth the delivery schedule they were pre- 
pared to meet, provided in no event should any delivery schedule ex- 
tend beyond 90 days after date of receipt of award and 300 days after 
Government approval of First Article Test Report, respectively. In 
the event the First Article Test Report requirement was waived prior 
to award, bidders were advised that delivery would start within 60 
days and be completed within 360 days after receipt of award. Para- 
graph 6.2 of Specification MIL-R-7206, dated August 27, 1951, pro- 
vides, inter alia, that in the procurement of products requiring quali- 
fication the right is reserved to reject bids on products that have not 
been subjected to the required tests and found satisfactory for in- 
clusion on a Qualified Products List. 

It is stated in the letter of July 28, 1953, that Type B-8 rectifiers 
were designated “Qualified Products” for listing on a Qualified Prod- 
ucts List pursuant to the provisions of section 2-502 of the Armed 
Services Procurement Regulation and that “Industry was circularized 
cn November 25, 1951, in accordance with 2-503.1 of the same regula- 
tions.” It is stated further that as a result of IFB 33-600-524-364, 
issued November 6, 1951, the McColpin-Christie Corporation was 
awarded contract No. AF 33(600)-8308 for four Type B-8 rectifiers 
on December 31, 1951, as a bidder having a favorable facility capa- 
bility report, the said contract providing for first article acceptance 
test and acceptance by the Government, since the industry had not, 
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at the time of issuance of the invitation, been notified of designation 
of this rectifier as a “Qualified Product.” Also, it is stated that 
IFB 33-600-52-537 was issued on January 9, 1952, for 22 Type B-8 
rectifiers and that contract AF 33(600)-16165 was awarded to Mc- 
Colpin-Christie Corporation on April 21, 1952, which “also provided 
for first article acceptance test by the Government, inasmuch as there 
were no producers on the Qualified Products List.” 

It is reported further that the McColpin-Christie Corporation sub- 
mitted the first article for testing under the last-mentioned contract 
during April 1952 which, after being tested and evaluated, was re- 
jected on March 5, 1953; that an article was resubmitted for test, and 
on May 25, 1953, the contractor was advised by letter from the Wright 
Air Development Center that a determination had been made to initi- 
ate administrative action with a view to listing the Type B-8 rectifier, 
in accordance with basic specification MIL-R-7206, provided the 
product was modified as indicated in the letter; that on the same date 
the Commander, Warner Robins Air Materiel Area, was advised to 
the same effect; and that on June 18, 1953, a message was sent by 
the Center to the Commander recommending an unqualified produc- 
tion release under contract AF 33(600)-16165, and stating “that ad- 
ministrative action required for formal action on contractor’s product 
for inclusion on the Qualified Products List was continuing.” 

Finally, it is stated in the letter of July 28, 1953, that IFB 33-600- 
52-1021, issued May 13, 1952, resulted in the award on June 30, 1952, 
of contract AF 33(600)-21407 for 1,022 Type B-8 rectifiers to Heyer 
Products Company, Inc., as the low bidder having a favorable facility 
capability report; that this contract provided that facilities for per- 
formance of the qualification tests of the first article required by the 
specifications should be provided by the successful bidder; that pro- 
vision was also made for test reports for the first article to be fur- 
nished by the contractor for approval within 75 days after date of 
award and prior to fabrication of the remaining articles under the 
contract; and that test data reports as required of the contractor had 
not been completed as of June 30, 1953, the date of the award of the 
present contract to the McColpin-Christie Corporation. 

Although Heyer Products Company, Inc., and the Rapid Electric 
Company, the second low bidder, submitted lower bids for furnishing 
the rectifiers covered by the present invitation, the contracting officer 
is reported to have been guided by the following factors in making the 
award to the McColpin-Christie Corporation : 


a. The knowledge that low bidder, Heyer Products Company, had not submitted 
test data reports on first article; 

b. The knowledge that third low bidder had been recommended by Wright 
Air Development Center for unqualified production release for the Type B-8 
Rectifier, and was awaiting only completion of administrative action for inclusion 
on the Qualified Products List ; 
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c. The statement from the Director of Supply and Services that efficiency and 
production throughout all depots were seriously affected by the critical shortage 
of the Type B-8 Rectifier; and 

d. The difference in cost between low bidder and the McColpin-Christie Corpo- 
ration of only approximately 2.7%. 


The attorney for Heyer Products Company, Inc., contends that the 
report of July 28, 1953, from the Assistant Secretary of the Air Force 
to this Office contains three misrepresentations of fact which go to the 
heart of the problem. The said misrepresentations are set out in a 
letter of August 4, 1953, as follows: 

1. That the subject 744 unit rectifier contract is a “qualified product” procure- 
ment is a misstatement. 

2. That McColpin-Christie Co., the third high bidder, had the only “qualified 
product” is a misstatement. 

3. That there is great urgency in the procurement of the 744 rectifier is a 
misstatement. 

In support of No. 1, the attorney refers to the provisions of the in- 
vitation with reference to formal advertising and attention is called 
to the fact that the invitation proper contained no intimation that the 
contract to be awarded on the basis thereof was to be a contract for 
furnishing a product which had been qualified and placed on a quali- 
fied bidders’ list. It is stated that the past conduct of the Air Force 
in procuring similar items of equipment belies its contention that para- 
graph 6.2 of specification MIL—R-7206 was intended to be applicable 
to this procurement. As examples, the attorney calls attention to IFB 
33-038-51-1382, issued January 10, 1951, IFB 33-600-524-364, issued 
on November 6, 1951, and to IFB 33-600-52-537, issued on January 
9, 1952, all by Headquarters, Air Materiel Command, Procurement 
Division, Services Section, Wright-Patterson Air Force Base. The 
first two of these invitations called for bids for furnishing qualified 
products but such requirement was later eliminated from the invita- 
tion proper by amendments apparently without changing the general 
specifications reserving to the Government the right to reject bids on 
products that had not been found satisfactory for inclusion on the 
Qualified Products List prior to award. In addition to the foregoing, 
there was brought to the attention of this Office IF B 09-603-53-252, 
issued as late as June 1, 1953, at the Robins Air Force Base, which 
originally called for first article test reports within 120 days after date 
of receipt of award but the invitation was subsequently amended by 
amendment 6, dated August 7, 1953, to include a clause providing for 
the furnishing of qualified products. Summarizing, the attorney for 
Heyer Products Company, Inc., makes the following observation: 

Thus, it would seem clear that when the AF intends to initiate a “Qualified 
product” procurement for rectifiers, it so states in the Form 31 Schedule making 
up the solicitation, and that the AF does not and never did rely upon paragraph 


6.2 of the specification to convey such notice. Indeed, in paragraph 6.2 of speci- 
fication Mil-7206, and the other specifications in which that paragraph appears, 
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the language simply indicates a procurement of the item might be a “qualified 
product” procurement, leaving it to the solicitation for bids itself to state whether 
such is the case in fact. 

Relative to No. 2, the attention of this Office is called to the fact 
that the 744 rectifiers were to be built in accordance with specifications 
MIL-R-7206, dated August 27, 1951, and MIL-P 6457A, dated May 
13, 1952, and that paragraph 4.3.1 of MIL—P 6457A requires that rec- 
tifier units that have previously passed a test under prior specification 
must be retested to pass that specification. It is urged that, since the 
unit offered by the McColpin-Christie Corporation was built pursuant 
to MIL-R-7206, it could not be regarded as a qualified product for 
the instant procurement which involved compliance not only with 
that specification but with a later specification involving different 
requirements. It is claimed also that the so-called qualification is no 
more than a final production release under contract No. AF-33 (600)- 
16165 for 22 rectifiers awarded to the McColpin-Christie Corporation 
more than 15 months ago and not a qualification of the product within 
the purview of the specification applicable to the present procurement. 

As to the third ground for the protest, it is claimed that Air Force 
officials were fully aware on June 26, 1953, that Heyer was engaged in 
obtaining a final test approval from United States Testing Labora- 
tories in order to commence production under the contract awarded 
on June 30, 1952; that the slightest investigation would have revealed 
that he was prepared to deliver rectifiers at an accelerated rate far 
beyond that proposed in the invitation; and that the delinquency on 
his prior contract was only a fraction of that of McColpin-Christie 
Corporation under its contract. 

In letter dated August 18, 1953, the attorney for the Rapid Elec- 
tric Company states that the rectifiers covered by item 1 of the pres- 
ent procurement are substantially similar to the items previously 
manufactured and sold by that company to the Government under 
contract AF 33(038)-27372; that the items covered by the said con- 
tract were tested, evaluated, qualified and approved by the Air Force; 
and that a report by the United States Testing Company dated August 
8, 1952, is sufficient evidence of that contractor’s ability to produce the 
items called for in the present procurement. Also, there has been 
presented a copy of a letter from the New York Regional Office, 
Eastern Air Procurement District, which refers to a letter received 
by that District on February 14, 1953, from Headquarters, Warner 
Robins Air Materiel Area, revealing that the product offered by that 
company was approved for release under contract No. AF 33(038)- 
27372. 

The invitation for bids in the present procurement definitely ad- 
vised prospective bidders that award would be made in accordance 
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with the formal advertising requirements of section 3 (b) of the 
Armed Services Procurement Act of 1947, 62 Stat. 21, 23. The facts 
und evidence of record fail to establish that Heyer’s low bid failed to 
conform with those requirements or that, disregarding Heyer’s bid, 
the next low bid of Rapid Electric Company would not qualify for 
acceptance under such requirements. While your Department’s letter 
of July 28 states that Heyer had not submitted test data reports on 
first article, that delay occurred under a prior contract. It does not 
necessarily follow that a similar delay would have been encountered 
in connection with the present procurement. Nor does it appear to 
have been administratively determined that Heyer or the next low 
hidder could not have met the production schedule specified or that 
such a determination would be justified. 

Similarly, while it may be as contended in your Department’s letter 
of July 28 that neither low bidder had qualified its product, serious 
doubt exists as to whether the advertisement for bids properly may be 
construed as having called for qualified products or even as having 
been intended todoso. Paragraph 6.2 of MIL-R-7206 referred to in 
the letter did not expressly require qualification. It merely re- 
served to the Government the right to reject bids on unqualified prod- 
ucts “in the procurement of products requiring qualification.” Thus, 
that paragraph must have been inserted with the intention that it 
would apply only in cases where qualification otherwise might be 
specifically required; and, as Heyer points out, no such requirement 
was contained in the instant invitation. Indeed, as Heyer also points 
out, the procedure consistently followed by your Department in the 
letting of prior similar contracts shows clearly that whenever a 
qualified product was intended to be required, a separate provision 
to that effect was considered necessary and was included in the ad- 
vertisement, and that, conversely, it has been considered sufficient to 
change a procurement from one calling for a qualified product to an 
unqualified product procurement by merely deleting such separate pro- 
vision from the invitation without reference to the “Qualified Tests” 
provision of the accompanying specifications. Moreover, the state- 
ment in the letter of July 28 to the effect that, as of June 18, 1953, 
formal action to qualify McColpin-Christie’s product “was contin- 
uing” appears to confirm Heyer’s contention that that company’s 
rectifier had not, in fact, been included on the Qualified Products List 
at the time the instant procurement was initiated. 

On this state of facts I have no alternative but to conclude that the 
award as made was illegal. You are accordingly advised that the 
award should be canceled. 
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Public Lands—Coos Bay Wagon Road Grant Lands— 
Appraisals Under Act of May 24, 1939 


Inasmuch as the act of May 24, 1939, which authorizes payments in lieu of taxes 
from funds derived from the Coos Bay Wagon Road grant lands in Oregon, re- 
quires such lands and the timber thereon to be appraised at least once in each 
ten-year period for assessment purposes and as the appraisal initiated in 1949 
was the first such action since 1939, the appraisal when completed and approved 
on the basis of factual data obtained in and adjusted as of 1949, properly may be 
considered as made in compliance with the act if otherwise correct. 


While the appraisal committee to appraise the Coos Bay Wagon Road grant 
lands in Oregon and the timber thereon was created pursuant to Federal law— 
act of May 24, 1939—and its expenses are paid out of Federal revenues, the func- 
tion of the committee is to make findings as to the value of the land and timber 
involved independent of Federal supervision and, under section 1 of the act, two 
of the three members of the committee may not be employees of the United States, 
therefore such committee is not a Federal agency within the purview of section 
601 of the Economy Act of June 30, 1932. 


Inasmuch as the appraisal committee, created pursuant to the act of May 1939 
to appraise the Coos Bay Wagon Road grant lands in Oregon and timber thereon, 
is not a Federal agency within the purview of section 601 of the Economy Act 
of June 30, 1932, specific statutory authority is required to enable the Bureau of 
Land Management of the Department of the Interior to perform field work for the 
appraisal committee on a reimbursable basis. 


The act of May 24, 1939, which requires the Coos Bay Wagon Road grant lands 
in Oregon and the timber thereon to be appraised at least once in each ten-year 
period in order to compute payments in lieu of taxes authorized to be paid on 
such property, places responsibility for such appraisals in an appraisal commit- 
tee, and therefore the annual use for appraisal purposes of the perpetual timber 
inventory records of such lands, maintained by the Bureau of Land Management, 
obviously would necessitate consideration and approval by such committee of any 
adjustments for depletions and increments made in the inventory records. 
Physical inventories of the timber on the Coos Bay Wagon Road grant lands may 
be made if a perpetual inventory system is adopted at such intervals as the ap- 
praisal committee, created by the act of May 24, 1939, to appraise such lands, 
determines to be necessary for a degree of accuracy consistent with that of timber 
estimates maintained for privately owned timber in the same locality, provided 
the requirements of the act for an appraisal of such lands and timber at least 
once in each ten-year period are observed, 

Vouchers covering expenses incurred by the appraisal committee established by 
the act of May 24, 1939, in connection with the appraisal of the Coos Bay Wagon 
Road grant lands in Oregon and the timber thereon, may now be processed by the 
Department of the Interior for payment under its regular disbursing practices 
and such vouchers, except those involving doubtful questions of law or fact, need 
not be transmitted to the General Accounting Office for direct payment. 


Comptroller General Warren to the Secretary of the Interior, 
September 11, 1953: 

Reference is made to letter of May 12, 1953, from the Administra- 
tive Assistant Secretary of the Interior, requesting a decision on sev- 
eral questions involving land and timber appraisals under the act of 
May 24, 1939, 53 Stat. 753, 754, providing for the disposition of funds 
derived from the Coos Bay Wagon Road grant lands in Oregon. 

The said act provides in pertinent part as follows: 

* * * That prior to making any payment under this authorization an appraisal 


of the land and timber thereon shall be made, within six months after the passage 
of this Act, by a committee to consist of a representative of the Secretary of 
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the Interior, one representative for the two counties interested, and a third 
person satisfactory to the Secretary of the Interior and the county officials, but 
who shall not be an employee of the United States nor a resident of, nor a prop- 
erty owner in, either Coos or Douglas County. Upon appraisal thereof, the 
land and timber thereon shall be assessed as are other similar properties within 
the respective counties, and payments hereunder in lieu of taxes shall be com- 
puted by applying the same rates of taxation as are applied to privately owned 
property of similar character in such counties. 

Appraisals of the land and timber thereon shall be made, in the manner pre- 
scribed in section 1 hereof, not less frequently than once in each ten-year period, 
and the amounts due hereunder in any year shall be computed as specified in 
section 1 of this Act upon the basis of the last appraisement. The expenses of 
making the appraisements provided for in this Act shall be paid by the 
Secretary of the Treasury upon certification by the Secretary of the Interior, 
from that portion of the receipts derived from such lands and timber payable to 
the counties and shall be deducted from any amount due said counties. 


Your letter states that decennial appraisals as required by section 2 
of the above-quoted act were made in 1939 and 1949, but that the lat- 
ter appraisal by a standing committee was conceded to be unsatisfac- 
tory due to wide and inconsistent discrepancies between the estimates 
of timber values by the Department of the Interior and those made 
by Coos and Douglas Counties. Also, it is stated that in order to pro- 
vide for more realistic appraisals in the future a proposal has been 
made that the standing committee authorize and pay for the main- 
tenance by the Bureau of Land Management, Department of the In- 
terior, of perpetual timber inventory records starting with a physical 
inventory currently being completed. Under such arrangement the 
appraisal committee would not approve the annual adjustments 
therein for depletions and increments but from time to time would 
make a complete physical inventory by adequate sampling methods 
and, in addition, would make or approve adjustments in valuations of 
the land and timber consistent with changes in county tax assessments 
on private lands and timber in the same vicinity. 

The several questions propounded in your letter are set out and 
answered seratim below : 

1. Since the act requires an appraisal not less frequently than once in each 
ten year period, may the approved appraisal, when made, be retroactive to 1949 
which would be ten years after the 1939 appraisal? 

In view of the requirement in section 2 of the 1939 act for appraisals 
at least once in each ten-year period and as the appraisal initiated in 
1949 was the first such action since 1939, the said appraisal when com- 
pleted and approved on the basis of factual data obtained in and ad- 
justed as of 1949, properly may be considered as made in compliance 
with the act, if otherwise correct. 


2. Is such committee an “executive department, establishment, bureau or of- 
fice” within the meaning of section 601 of the act of June 30, 1932 (47 Stat. 417) ? 


While the appraisal committee was created pursuant to Federal law 
and its expenses are paid out of Federal revenues, the function of the 
committee is to make findings as to the value of the land and timber 
involved independent of Federal supervision and, under section 1 of 
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the act, two of the three members of the committee may not be em- 
ployees of the United States. Accordingly, such committee is not a 
Federal agency within the purview of section 601 of the Economy Act 
of June 30, 1932, 47 Stat. 417, as amended, 25 Comp. Dec. 101; Cf. 13 
Comp. Gen. 338. 

3. If the answer to the above is in the affirmative, is there any objection to the 
Bureau of Land Management, in future reappraisals, undertaking the field work 


for the appraisal on a reimbursement basis under such terms, conditions and 
standards as may be agreed upon with the appraisal committee? 


In view of the negative answer to question 2, it is apparent that 
specific statutory authority would be required to enable the Bureau of 
Land Management to perform field work for the appraisal committee 
on a reimbursable basis. 

4(1) Can the perpetual inventory records be used annually for determining 


the amounts to be paid to the counties although the adjustments in the records 
are not acted upon by the committee? 


Since the 1939 act places responsibility for the appraisals in the com- 
mittee, the use for appraisal purposes of perpetual inventories of the 
lands and timber maintained by the Bureau of Land Management 
obviously would necessitate consideration and approval by such com- 
mittee of any adjustments made in the inventory records. 

4(2) If the answer to the previous question is negative, can the perpetual in- 


ventory records be used with determinuaticn of annual payments if the committee 
approves the adjustments which are made in the records? 


Yes. See answer to question 4(1). 

4(3) If the perpetual inventory system is adopted, under either (1) or (2), 
may the physical inventories be made at such intervals as the committee deter- 
mines to be necessary for a degree of accuracy consistent with that of timber 


estimates maintained by the counties for private timber? County timber cruises 
of private timber usually have been at least 20 years apart. 


The answer to this question is in the affirmative, provided the re- 
quirements of the act for an appraisal in each ten-year period are 


observed. 

5. Referring to your letter of October 26, 1939, B-6728, in connection with 
vouchers covering expenses incurred by the appraisal committee, doe you still 
wish the expense vouchers to be certified and transmitted to your office for direct 
payment? Since the Bureau is subject to comprehensive audit by your staff 
and authority to make tax payments and payments to the Counties has been given 
to the Bureau, I believe it would be more practical to have the appraisal com- 
mittee’s expenses also paid by the Bureau. 


The letter of October 26, 1939, B-6728, referred to above, directed 
that the claims of Coos and Douglas Counties, Oregon, and of the mem- 
bers of the appraisal committees be transmitted to this Office for direct 
settlement under the procedures existing at that time for effecting pay- 
ment of amounts due States and counties participating in receipts from 
Federal land use programs. However, by general regulations No. 113, 
dated September 20, 1951, 31 Comp. Gen. 755, the said procedures were 
revised to authorize such payments to be made under the regular dis- 
















118 DECISIONS OF THE COMPTROLLER GENERAL [33 





bursing practices of the departments or agencies concerned, subject to 
post audit by this Office. 

In view thereof, it will not be required that the expenses of the ap- 
praisal committees under the land use program here involved be paid 
through direct settlement by this Office. 

Accordingly, vouchers covering such expenses may be processed by 
the Department of the Interior for payment under its regular disburs- 
ing practices with the understanding that vouchers involving doubtful 
questions of fact or law will continue to be submitted to the General 
Accounting Office for settlement. Cf. B-111439, dated March 17, 
1953, to you, involving certain claims and accounts due Indians. 


[B-114910] 


Pay—Retired—Service Credits—National Guard Service 


Membership alone in the National Guard is not sufficient to be regarded as 
active service within the meaning of the retired pay computation provisions of 
section 511 of the Career Compensation Act of 1949, and therefore a retired 
Army officer may not include service in the National Guard, except for periods 
of active duty as specified in section 511, for the purpose of determining the 
percentage factor to be used in computing retired pay under the formula pre- 
scribed in method (b) of the said section. 


Comptroller General Warren to Lieutenant Colonel James H. 
Comings, Department of the Army, September 11, 1953: 

There has been considered your letter of March 26, 1953, with en- 
closures, forwarded here by first endorsement of the Chief of Finance, 
dated April 21, 1953, presenting for decision the question whether 
payment is authorized on a voucher (transmitted with your letter) in 
favor of Lieutenant Colonel Edgar C. [G.] Coursen, Jr., United States 
Army, Retired, in the amount of $2,985.84, representing increased 
retired pay for the period July 1, 1950, to March 31, 1953. Such in- 
crease is the difference between 75 per centum of the active duty pay 
of a lieutenant colonel with 29 years, 6 months, and 28 days’ service, 
under the laws in effect on September 30, 1949, and 75 per centum of 
the active duty pay of an officer of that grade and length of service, 
under the laws in effect subsequent to that date. 

Colonel Coursen’s right to such increased retired pay is dependent 
upon whether his service aggregating 6 years, 7 months, and 5 days 
in the Pennsylvania National Guard, between April 21, 1905, and 
August 13, 1916, during which he was not in the active Federal service, 
may be considered as “active service” for the purpose of determining 
the percentage factor to be used in computing his retired pay under 
the formula prescribed in method (b) of section 511 of the Career 
Compensation Act of 1949, 63 Stat. 829. 

Colonel Coursen apparently assumes that he is entitled to count 
such service as active service in view of the decision by the United 
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States Court of Claims in the case of Price v. United States, 121 C. 
Cls. 664. However, in that case it was held merely that service in 
the National Guard prior to June 3, 1916, was service in the federally 
recognized National Guard within the purview of Title III of the act 
of June 29, 1948, 62 Stat. 1087, the question as to whether such service 
could be considered as “active service” not being present in that case. 
Compare, in that connection, the supplemental opinion rendered in 
the Price case, 121 C. Cls. 681. Be that as it may, the said section 511 


of the Career Compensation Act of 1949 provides, in pertinent part 
that: 


On and after the effective date of this section * * * members of the uniformed 
services heretofore retired for reasons other than for physical disability * * * 
shall be entitled to receive retired pay * * * in the amount whichever is the 
greater, computed by one of the following methods: * * * (b) monthly retired 
pay * * * equal to 24% per centum of the monthly basic pay of the highest 
federally recognized rank, grade, or rating * * * satisfactorily held, by such 
member * * * and which such member * * * would be entitled to receive if 
serving on active duty in such rank, grade, or rating, multiplied by the number 
of years of active service creditable to him: * * * Provided further, That for 
the purposes of this section, the term “active service” as used herein shall mean 
all service as a member or as a former member of the uniformed services * * * 
while on the active list or on active duty or while participating in full-time 
training or other full-time duty provided for or authorized in the National De- 
fense Act, as amended * * * or in other provisions of law, including participa- 
tion in exercises or the performance of the duties provided for by sections 5, 81, 
92, 94, 97, and 99 of the National Defense Act, as amended * * *. [Italics 
supplied. } 


Of course, Colonel Coursen’s service in the National Guard may not 


be considered as service on the “active list” since it long has been 
recognized that the term “active list,” when used with reference to 
members of the uniformed services, is used to denote members of the 
Regular components of such services as distinguished from members 
of the reserve components and members on the retired lists. See 25 
Comp. Gen. 203; 26 id. 171. Nor does his membership in the National 
Guard from April 21, 1905, to August 13, 1916, qualify as active service 
as otherwise defined in section 511, i. e., “active duty,” “full-time train- 
ing duty,” and “other full-time duty provided for or authorized in 
the National Defense Act [of June 3, 1916], as amended,” “including 
participation in exercises or performance of the duties provided for 
by sections 5, 81, 92, 94, 97, and 99 of the National Defense Act [of 
June 3, 1916] as amended.” Under the well settled rules of statutory 
construction, the specific enumeration of the types of service which 
may be considered as active service within the purview of section 511 
precludes the view that the inclusion of other types of service not so 
enumerated was intended. There obviously would be no reason thus 
to specify and include certain particular National Guard duties in the 
definition of “active service” if mere membership in the National 
Guard was alone sufficient to be regarded as such active service. 
Hence, except for any periods of active duty, etc., as specified in the 
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definition, there is no basis for considering the officer’s membership 
in the National Guard during the period in question as active service 
for the purpose of determining the percentage factor to be used in 
computing his retired pay under the 1949 act. Accordingly, payment 
on the voucher, which is retained in this Office, is not authorized. 


[B-116582] 


Pay—Retired—Members Who Served in Rank Higher 
Than Held at Time of Retirement—Advancement in Rank 
on Retired List 


A Regular Navy enlisted man who held temporary appointments as commis- 
sioned warrant officer and as lieutenant (jg) under the act of July 24, 1941, 
as amended, and who is placed on the retired list while serving as temporary 
commissioned warrant officer under Title III of the Officer Personnel Act of 
1947, is within the scope of section 316 (j) of the 1947 act so as to be entitled 
to be placed on the retired list in the rank of commissioned warrant officer with 
retired pay based on the active-duty pay of such rank, however he may not be 
advanced on the retired list to the rank of lieutenant (jg) under section 10 (b) 
(2) of the 1941 act and receive the retired pay of a commissioned warrant 
officer. 


Comptroller General Warren to the Secretary of the Navy, 
September 15, 1953: 

Reference is made to letter of August 10, 1953, from the Assistant 
Secretary of the Navy for Air, forwarding a letter dated July 20, 1953, 
from the Chief of the Bureau of Supplies and Accounts, Department 
of the N..vy, requesting decision as to the retired pay that will be pay- 
able to Cleo L. Gee, now serving as a commissioned warrant officer 
(chief ship’s clerk), U. S. Navy, under a temporary appointment, if, 
as is contemplated, he is placed on the retired list effective October 1, 
1953, under the provisions of 34 U. S. Code, 431. 

It appears that Mr. Gee, whose permanent enlisted status in the 
Regular Navy is that of yeoman, has held the following temporary 
appointments under the act of July 24, 1941, 55 Stat. 603, as amended, 
34 U. S. C. 350, et seq.; ship’s clerk, effective September 1, 1942; 
chief ship’s clerk, effective June 9, 1944, and lieutenant (jg), effec- 
tive December 29, 1945. The latter temporary appointment—a spot 
appointment of limited duration—was extended as provided in sec- 
tion 304 (e) of the Officer Personnel Act of 1947, 61 Stat. 836, 34 U. S. 
C. 21la (e), and subsequently was terminated as of December 15, 1950, 
on which date Mr. Gee reverted to his lower temporary rank of chief 
ship’s clerk, affirmed by Alnav 231-47. It is further indicated that 
under the Officer Personnel Act of 1947, supra, a temporary appoint- 
ment as chief ship’s clerk to rank from August 7, 1947, was issued in 
June 1951, and that, in the absence of unforeseen circumstances, Mr. 
Gee will be serving under the said temporary appointment as a com- 
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missioned warrant officer, pay grade W-3, at the time he is placed on 
the retired list October 1, 1953. It further appears that on the effec- 
tive date of his retirement, he will have over 30 years’ cumulative 
service. 

The basic pay prescribed in section 201 (a) of the Career Compensa- 
tion Act of 1949, as amended by the act of May 19, 1952, 66 Stat. 79, 
for a commissioned warrant officer assigned to warrant pay grade W-3, 
with over 30 years’ service, is $408.56 per month, whereas the basic 
pay prescribed for a lieutenant (jg), with over 30 years’ service, is 
$363.10 per month. Hence, the first question presented is whether Mr. 
Gee, as a commissioned warrant officer with over 30 years’ service as of 
October 1, 1953, will be within the scope of section 316 (j), Title III, 
Officer Personnel Act of 1947, 61 Stat. 868, 34 U. S. C. 410m, so as to be 
entitled to be placed on the retired list in the rank of commissioned 
warrant officer with retired pay based on his active duty pay ($408.56 
per month) as of September 30, 1953, the date preceding the scheduled 
date of his retirement. The further question is presented as to 
whether, in the event that he is held to be entitled to the retirement pay 
benefits prescribed in section 316 (j), supra, he may also be advanced 
on the retired list to the rank of lieutenant (jg) pursuant to the pro- 
visions of section 10 (b) (2) of the act of July 24, 1941, as amended by 
the act of February 21, 1946, 60 Stat. 28, 34 U. S. C. 350i (b) (2) and 
remain entitled to retired pay computed on the basis of his pay as a 
commissioned warrant officer as provided in section 316 (j), of the 
Officer Personnel Act of 1947, supra. 

The statutory provisions which are codified in section 431, Title 34, 
U. S. Code, stated as constituting the basis for Mr. Gee’s retirement 
effective October 1, 1953, in pertinent part provide that when an 
enlisted man of the Navy or Marine Corps shall have served 30 years 
he shall, upon application to the President, be placed upon the retired 
list with the rating or rank held by him at the date of retirement, and 
with 75 per centum of the pay of the said rating or rank. Under sec- 
tion 10 (b) (2) of the act of July 24, 1941, as amended, supra, Mr. Gee, 
if not otherwise entitled to the same or higher grade and rank or retired 
pay is required to be advanced to the highest grade and rank in which, 
as determined by the Secretary of the Navy, he served satisfactorily 
under a temporary appointment and is entitled to receive retired pay 
computed at the rate prescribed by law and applicable in his case but 
based upon such higher rank. Section 10 (e) of the act of July 24, 
1941, as amended, 34 U. S. C. 350i (e) provides, inter alia, that the 
highest rank in which an officer served on or prior to June 30, 1946, is 
the highest rank in which such officer may be retired and upon which 
his retired pay may be based pursuant to said section 10, unless under 
other provisions of law “he is entitled to a higher rank on the retired 
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list or to a higher retired pay, or unless at the time of retirement he is 
serving in a higher permanent grade or rank.” 

Section 316 (j) of the Officer Personnel Act of 1947, above-cited, 
provides that any officer serving in the grade of rear admiral or below, 
under authority of Title III of the said act, by virtue of a temporary 
appointment therein shall, if retired while so serving, be retired in 
the grade in which serving, with retired pay based on the active-duty 
pay to which such officer was entitled at the time of retirement unless 
otherwise entitled to higher retired grade or pay. The said statutory 
provisions authorizing retirement of any officer in the higher tempo- 
rary grade of rear admiral or below in which serving, with retired 
pay based on the active duty pay to which entitled at date of retire- 
ment clearly contemplates and includes personnel of the Navy serving 
in temporary officer grades pursuant to the provisions of sections 
302 (c) and 302 (d), Title III of the act, 61 Stat. 830, 34 U.S. C. 3c (c) 
and (d). Inasmuch as section 302 (c) supra, expressly provides that 
naval personnel of the classes therein designated may be temporarily 
appointed to grades in the Regular Navy or Marine Corps, except in 
the Nurse Corps of the Regular Navy “including the grades of 
warrant officer and commissioned warrant officer” not above lieuten- 
ant in the Navy and captain in the Marine Corps, and since subsec- 
tion (a) of section 316 of the 1947 act makes reference to officers 
“serving in warrant grade,” the conclusion appears indicated that 
the benefits prescribed in section 316 (j) of the said act, supra, were 
intended to apply to naval personnel temporarily serving at the time 
of their retirement in the grades of warrant officer and commissioned 
warrant officer as well as to personnel of the naval service temporarily 
serving at time of retirement in the grades from ensign to rear admiral. 
Such conclusion would appear to be warranted notwithstanding that 
section 302 (a) of the act, 61 Stat. 829, 34 U.S. C. 3 (c) (a), in giving 
a definition of the word “officers” for the purposes, generally, of Title 
III of the act, provides that “unless otherwise qualified” the word 
“officers” shall be interpreted to mean “all officers of the grade of 
ensign and above on active duty in the Navy” exclusive of officers on 
the retired list and exclusive of certain designated categories of officers 
of the Naval Reserve. Compare decision of October 21, 1949, B- 
87642, 29 Comp. Gen. 196. Accordingly, in answer to the first ques- 
tion it may be stated that if Mr. Gee is retired as contemplated he 
may be placed on the retired list pursuant to the authority of section 
316 (j) of the Officer Personnel Act of 1947, supra, in the rank of 
commissioned warrant officer (pay grade W-3) with retired pay 
based on the active-duty pay of such rank. 

With respect to the second question, however, section 10 (b) (2) 
of the act of July 24, 1941, supra, provides, inter alia, that personnel 
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of the active list of the Regular Navy appointed or advanced under 
the authority of that act shall “when subsequently retired, if not 
otherwise entitled to the same or higher grade and rank or retired 
pay, be advanced to the highest grade and rank in which, as deter- 
mined by the Secretary of the Navy, they served satisfactorily under 
temporary appointments, and shall receive retired pay computed at 
the rate prescribed by law and applicable in each individual case but 
based upon such higher rank.” [Italics supplied.] The grade 
and pay benefits so prescribed and to which an individual may be 
entitled are exclusive of any benefits to which the individual may be 
entitled under other provisions of law. Compare 27 Comp. Gen. 
197, 204. As above-stated in answer to the first question, Mr. Gee 
will be entitled to be placed on the retired list under the provisions 
of section 316 (j) of the Officer Personnel Act of 1947, supra, in the 
rank of commissioned warrant officer with retired pay based on the 
active duty pay of the rank so held at the time of his retirement and 
his retired pay computed as therein prescribed is greater than the 
retired pay which he would receive if he is advanced on the retired list 
to the rank of lieutenant (jg) under section 10 (b) (2) of the act of 
July 24, 1941, supra, it being assumed in such connection that he 
would otherwise meet the conditions stipulated for advancement on 
the retired list under the 1941 statute. However, the benefits of either 
of the above-cited statutes, being in the alternative, may not be com- 
bined with the other and hence no proper basis is presented whereby 
the subject officer may be advanced under the authority of the 1941 
statute to the rank of lieutenant (jg) on the retired list and continue 
to be entitled to receive retired pay computed, as provided by the 
Officer Personnel Act of 1947, on the basis of his temporary rank as 
a commissioned warrant officer, held by him under the 1947 act at 
the time of his retirement. Question two, accordingly, is answered 
in the negative. 


[B-116912] 


Marine and War Risk Insurance—Binders—Time Extension 


Inasmuch as binder fees for vessel war risk insurance interim binders are not 
applied on the payment of premiums and do not constitute any part of the con- 
sideration for the risks to be insured if war breaks out, the proposal to extend 
the period of time during which existing binders will remain in force without 
charging additional binder fees is not objectionable as constituting an amend- 
ment of a contract without consideration. 


Comptroller General Warren to the Secretary of Commerce, 
September 16, 1953: 


Reference is made to a letter dated September 3, 1953, from the 
Acting Secretary of Commerce, relative to proposed amendments to 
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General Order 75, 17 FR 8295-8307, under which war risk insurance 
interim binders covering hull, protection and indemnity, and second 
seamen’s war risk insurance have been issued pursuant to title XII 
of the Merchant Marine Act of 1936, as amended, 64 Stat. 778, 46 USC 
Supp. V, 1281-1294. It is proposed to amend existing and future in- 
terim binders to provide, in lieu of the present provision for their auto- 
matic expiration one year from their dates of issuance, that they shall 
continue in effect during any period in which the Secretary of Com- 
merce is authorized to provide war risk insurance and to continue in- 
surance coverage of the vessels until they reach port, if they are at sea 
when the present 30-day periods of coverage by the interim binders 
expire. <A decision is requested as to whether the proposed extension of 
existing binders, without additional binder fees, is objectionable as 
constituting an amendment of a contract without consideration. 

It is reported that the proposed amendments to existing (and future) 
binders are determined to be in the interest of the Government because 
they will facilitate the administration of the insurance program by 
making it unnecessary to renew the binders annually. Also, the 
amendments will clarify the responsibilities of the assured to pay 
premiums, and of the United States to pay losses that may occur before 
the vessel reaches a port, and at a time when it may be difficult to 
prove whether the loss occurred before or after the insurance expired 
by operation of the 30-day automatic termination clause. 

Inasmuch as the binder fees are not applied on the payment of 
premiums and do not constitute any part of the “consideration” for 
the risks to be insured if war breaks out, this Office perceives no ob- 
jection to the proposed amendments. 


[B-114759] 


Pay—Sea Duty—Temporary Shore Duty Exceeding Fifteen 
Days 

Under section 206 of the Career Compensation Act of 1949, and BExecutive 
Order No. 10168 issued pursuant thereto, an enlisted member of the uniformed 
services attached to a vessel and assigned to temporary additional duty ashore 


exceeding fifteen consecutive days is not entitled to sea duty pay for any part 
of such duty. 


Comptroller General Warren to the Secretary of Defense, Septem- 
ber 23, 1953: 

There is before this Office the matter of payment to members of the 
uniformed services of sea-duty pay, not in excess of 15 days, during 
periods of temporary additional.duty ashore, irrespective of the fact 
that such temporary additional duty may exceed 15 days. 

Section 206 of the Career Compensation Act of 1949, 63 Stat. 811, 
provides that: 
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Under such regulations as the President may prescribe, enlisted persons of the 
uniformed services entitled to receive basic pay shall, in addition thereto, while 
on sea duty or while on duty in any place beyond the continental limits of the 
United States or in Alaska, be entitled to receive pay at the following monthly 
rates: * * * 


Executive Order No. 10168, October 11, 1950, was issued pursuant 
to authority of the above section and provides, in pertinent part— 


Section 1. Enlisted members entitled to receive basic pay shall be entitled to 
receive, additionally, sea-duty pay while on sea duty as defined in section 2 
hereof, the period of such duty to include the date of reporting and the date of 
detachment as stated in orders. 

Section 2. For additional-pay purposes, and except as otherwise provided in 
section 3 hereof, sea duty shall mean duty performed by enlisted members: 

(a) While permanently assigned to a vessel, other than a vessel restricted 
to service in the inland waters of the United States or a non-self-propelled 
vessel, pursuant to orders issued by competent authority, including periods not 
in excess of fifteen consecutive days each while on temporary additional duty 
ashore. 


* * * * * * x 


Section 8. The Secretaries concerned (within the meaning of section 102 (f) 
of the said Career Compensation Act of 1949), with respect to personnel of the 
uniformed services within their respective departments, are hereby authorized 
to prescribe such supplementary regulations, not inconsistent herewith, as they 
may deem necessary or desirable for carrying out these regulations, and such 
supplementary regulations shall be uniform for all the services to the fullest 
extent practicable. 


Supplementary regulations relative to additional pay for sea duty, 
issued by the Secretary of the Navy under the authority of the above 
section 8, are contained in paragraph 54060, Bureau of Supplies and 
Accounts Manual. Prior to the issuance of Instruction Memorandum 
23-6, December 4, 1952, subparagraph 54060-22a1 of the said manual 
read as follows: 

2. Sea Duty 

a. Authorized Payments. For purposes of this subparagraph, the definition 
of inland waters contained in Coast Guard Publications 169, 172, and 184 will 
govern. Subject to the limitations of subpar. b., special pay for sea duty sub- 
sequent to 1 November 1950 includes the following service: 

1. while permanently assigned to a vessel, other than a vessel restricted .o 
service in the inland waters of the United States or a nonselfpropelled vessel, 


pursuant to competent orders, including periods not in excess of 15 consecutive 
days each while on temporary additional duty ashore; 


Sea duty is similarly defined in paragraphs 12a (1) and 13a, Army 
Regulations No. 35-1230, March 5, 1951, and paragraphs 11220a (1) 
and 11221a, Air Force Manual No. 173-20, July 1, 1952. 

Section 2 of the Pay Readjustment Act of 1942, 56 Stat. 360, author- 
ized additional pay for military and naval personnel on sea duty as 
such duty may be defined by the head of the Department concerned. 
Pursuant to such authority the Secretary of the Navy, by Alnav 131, 
June 29, 1942, defined sea duty, insofar as pertinent herein, to be “duty 
as regular or relief crew of vessels and while still attached to a vessel 
or assigned duty as regular or relief crew for not exceeding 30 con- 
secutive days when on temporary additional duty ashore.” Also see 
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Article 2140 (e) (1) (a) (1), Bureau of Supplies and Accounts Memo- 
randa No. 516, September 1945. 

It appears to have been the policy of the Department of the Navy, 
under the regulations in effect prior to Executive Order No. 10168, 
supra, to credit members with sea-duty pay for the first 30 consecutive 
days of a period of temporary additional duty ashore even though such 
duty ashore extended for more than 30 consecutive days, and it appears 
that such policy has been continued under the provisions of the said 
2xecutive order and regulations issued pursuant thereto, except for 
the limitation of 15 consecutive days instead of 30 days (see letter 
dated June 23, 1952 (file F342, L16-4/3), from the Chief, Bureau of 
Supplies and Accounts, Washington 25, D. C., to the Chief, Field 
Branch, Bureau of Supplies and Accounts, Cleveland 14, Ohio). 
However, section 206 of the Career Compensation Act of 1949, supra, 
provides that “Under such regulations as the President may pre- 
scribe,” enlisted persons of the uniformed services shall be entitled to 
additional pay while on sea duty. It will be noted that sea duty is 
defined in section 2 of Executive Order No. 10168, supra, as “including 
periods not in excess of fifteen consecutive days each while on tempo- 
rary additional duty ashore.” [Italics supplied.] It seems clear that 
the said Executive order limits the payment of sea-duty pay to those 
periods of temporary additional duty ashore which are not in excess 
of 15 consecutive dayseach. In that respect the controlling provisions 
of the current authority for sea-duty pay are different from the prior 
regulations and hence it must be concluded that an enlisted member 
attached to a vessel and assigned to temporary additional duty ashore 
is not entitled to sea-duty pay for any part of such duty, if the period 
of temporary additional duty ashore exceeds 15 consecutive days. 

Accordingly, this Office will take exception to payments hereafter 
made of sea-duty pay in all cases where the temporary additional duty 
ashore is in excess of 15 consecutive days, regardless of the fact that 
the member may continue to be attached to a vessel. In this connec- 
tion, compare decision of December 17, 1952, B-111704, 32 Comp. Gen. 
287, to the Secretary of Defense. 


[B-117003] 


Fees—Use of Appropriated Funds To Purchase Membership 
in Private Associations—Technical Assistance Program 


The association membership fee payment prohibition in section 8 of the act of 
June 26, 1912, does not preclude procurement of membership for the benefit of 
the Government, and therefore funds available to the Office of Technical Services, 
Department of Commerce, may be expended to procure membership in the Ameri- 
can Management Association for the benefit of foreign trainees and foreign 
productivity centers if in the interest of the Government and if memberships are 
acquired in the name of the Government and not in the name of or for the in- 
dividual benefit of officers or employees of the United States. 
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Comptroller General Warren to the Secretary of Commerce, 
September 28, 1953: 


Reference is made to letter dated September 10, 1953, from the Act- 
ing Secretary of Commerce, requesting a decision as to whether funds 
transferred to the Department of Commerce, Office of Technical 
Services, by the Foreign Operations Administration under authority 
of the Mutual Security Act of 1951, approved October 10, 1951, 65 
Stat. 373, as amended, and the Supplemental Appropriation Act, 1953, 
approved July 15, 1952, 66 Stat. 637, 652, as well as Executive Order 
No. 10368, dated June 30, 1952, are available for the purchase of mem- 
berships in the American Management Association in order to secure 
periodicals of the Association for foreign productivity centers and 
participants of teams from foreign countries brought to the United 
States for information and training under the Technical Assistance 
Program of the Foreign Operations Administration. 

The letter of September 10 states that, among others, periodicals of 
the American Management Association have been recommended by 
qualified libraries to such participants as being particularly applicable 
in their follow-up work in Europe but that membership in the Asso- 
ciation is required in order to subscribe to and receive its periodicals. 

Section 8 of the act of June 26, 1912, 37 Stat. 184, as amended, 5 
U. S. C. 83, provides: 


No money appropriated by any Act shall be expended for membership fees or 
dues of any officer or employee of the United States or of the District of Columbia 
in any society or association or for expenses of attendance of any person at any 
meeting or convention of members of any society or association, unless such fees, 
dues, or expenses are authorized to be paid by specific appropriations for such 
purposes or are provided for in express terms in some general appropriation. 
This section shall not be so construed as to prohibit the payment from the 
appropriations for the Department of Agriculture of expenses incidental to the 
delivery of lectures, the giving of instruction, or the acquiring of information at 
meetings by its employees on subjects relating to the work of the department 
authorized by law. 


It is well settled generally that the prohibition contained in the 
above-quoted provision is against the payment of membership fees or 
dues of officers or employees of the Government as individuals and 
does not prevent purchases of memberships in the name and for the 
direct benefit of Federal agencies in carrying out their authorized 
activities, 31 Comp. Gen. 398, and cases cited therein, as distinguished 
from memberships procured for the primary benefit of officers or 
memyere of the agencies, such as were considered in the decision in 
32 Comp. Gen. 15, cited in the letter of September 10. 

The appropriations to the President for carrying out the Mutual 
Security Act of 1951, as amended, contained in the Supplemental 
Appropriation Act, 1953, mentioned before, as well as those in the 
Mutual Security Appropriation Act, 1954, approved August 7, 1953, 
67 Stat. 478, provide “For expenses necessary” in conducting the sev- 
eral Mutual Security programs, including technical assistance in 
Europe. Accordingly, where it is administratively determined to be 
necessary in carrying out the technical assistance program to procure 
memberships in the American Management Association for the benefit 
of foreign trainees and foreign productivity centers, such appropria- 
tions may be used for that purpose, provided, of course, that the mem- 
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berships are not acquired in the name or for the individual benefit of 
officers and employees of the United States. 


[B-117150] 


Appropriations—Availability—Employer’s Contribution to 
Social Security Fund—National Guard Civilian Personnel 


The Army and Air Force National Guard appropriations available for the com- 
pensation of National Guard civilian employees are available for payment of the 
employer’s contribution to the Social Security Old-Age and Survivors Insurance 
fund—as part of the compensation of such employees—provided appropriate reg- 
ulations are promulgated by the Secretaries concerned and the total compensation 
of employees including such payments does not exceed any limits which otherwise 
may be imposed by law or regulation. 


Comptroller General Warren to the Secretary of the Army, Sep- 
tember 28, 1953: 

Reference is made to your letter of September 23, 1953, requesting 
decision as to whether, in the event regulations are changed to provide 
that the employer’s contribution to Old-Age and Survivors Insurance 
funds are part of the compensation for personal services of Army Na- 
tional Guard civilian personnel, there is any legal objection to the use 
of current Army National Guard appropriations to pay the employ- 
er’s contribution thereto even though such employees may be consid- 
ered to be State employees. 

It is stated that the Attorney General of the State of New York has 
ruled that civilian employees of the National Guard, supported en- 
tirely from Federal funds, are not eligible for benefits under the re- 
tirement system of that State. Consequently, it is contemplated by 
New York to cover such employees by Social Security by contract with 
the Secretary of Health, Education, and Welfare. It may be noted 
that the opinion of the Attorney General is buttressed by three recent 
decisions rendered in the Fifth and Tenth Circuits by the United 
States Court of Appeals (United States v. Holly, 192 F. 2d 221; Elmo 
v. United States, 197 F. 2d 230; United States v. Duncan, 197 F. 2d 
233), wherein the courts held that civilian employees of the National 
Guard were employees of the United States within the meaning of the 
Federal Tort Claims Act, 60 Stat. 848. It is understood that the At- 
torney General of the United States intends to present the question to 
the United States Supreme Court for determination. If they be em- 
ployees of the United States, then of course National Guard employ- 
ees not covered by a Federal retirement system would be covered by the 
Old-Age and Survivors Insurance provisions of the Social Security 
Act, as amended by the Social Security Act Amendments of 1950, 64 
Stat. 477, and therefore subject to the tax provisions of that act. In 
that event the National Guard appropriations clearly would be avail- 
able for payment of the employer’s contribution to the Social Security 
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funds. See section 1410, act of July 15, 1952, 66 Stat. 661. However, 
a contrary view as to the status of such employees was adopted in State 
v. Johnson, 202 N. W. 191, and it has been the view of this Office that 
civilian employees of the National Guard are not employees of the 
United States. 21 Comp. Gen. 305. 

Section 90 of the National Defense Act, as amended, 32 U. S. C. 42, 
provides in pertinent part as follows: 

Funds allotted by the Secretary of War for the support of the National Guard 
shall be available for * * * the compensation of competent help for the care of 
material, animals, armament, and equipment of organizations of all kinds, under 
such regulations as the Secretary of War may prescribe. 

a * +. + * * * 

Funds hereafter appropriated under the provisions of this title for the support 
of the National Guard of the several States * * * shall be supplemental to 
moneys appropriated by the several States * * * for the support of the National 
Guard, and shall be available for the hire of caretakers and clerks: Provided, 
That the Secretary of War shall, by regulations, fix the salaries of all caretakers 


and clerks authorized to be employed, and shall also designate by whom they 
shall be employed. 


In 27 Comp. Dec. 344, it was held that caretakers, etc., are not 
civilian employees of the War Department within the meaning of 
laws and regulations relating to working hours, leave, and holidays of 
employees in the executive branch, but that, under section 90 of the 
National Defense Act, the detail and compensation of such employees 
are to be “under such regulations as the Secretary of War may pre- 
scribe” and that, therefore, it is competent for him in fixing the rate 
of compensation to be paid to them, to prescribe such reasonable 
regulations as he may deem proper relative to their pay for holidays, 
vacations, and sick leave. See 29 Comp. Gen. 421, 423. 

Payment in lieu of unused leave to Federal civilian employees upon 
termination of their employment, or upon death to certain prescribed 
beneficiaries, was not authorized until long after enactment of section 
90 of the National Defense Act of June 3, 1916, 39 Stat. 205, under 
which compensation of caretakers of the National Guard was author- 
ized under such regulations as the Secretary may prescribe. And 
while a regulation to authorize such a payment might have been re- 
garded as beyond the regulatory authority of the Secretary under con- 
ditions existing when the said section 90 was enacted, no such benefits 
having been recognized by the Congress as proper elements of com- 
pensation, this Office expressed the view in 30 Comp. Gen. 166 that a 
regulation authorizing such payments in the case of civilian employees 
of the National Guard is permissible in the light of subsequent legis- 
lation which has given general recognition to such an element of com- 
pensation by granting lump-sum payment for unused leave not only 
to civilian employees of the Government but to all members of the 
armed forces, it being stated that— 


* * * while the authority of the Secretary under the statute to fix the com- 
pensation of National Guard caretakers has not changed, the elements comprising 
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such compensation are not static under the statute but properly may be varied 
with changing concepts of appropriate compensation recognized by law. 


In B-82293, January 3, 1949, it was held that payments of premiums 
on insurance covering present employees of the Inland Waterways 
Corporation, a Government corporation, properly could be regarded as 
part of the compensation of such employees, and, as such, are author- 
ized to be made by the Corporation, provided that the total compensa- 
tion—regular compensation plus insurance premium payments—of 
such employees does not exceed the maximum limitations prescribed 
by Title II of the Government Corporations’ Appropriation Act, 1949, 
approved June 30, 1948, 62 Stat. 1183, 1192-1193. Also, in B-115473, 
June 24, 1953, 32 Comp. Gen. 572, it was held that under the provisions 
of section 5 (f) of the act of June 3, 1924, 43 Stat. 362, 49 U.S. C. 155, 
which authorizes the said Corporation to fix the “compensation” of 
its officers, employees, attorneys and agents, it legally could expend its 
funds for employee contributions to an employee’s pension and wel- 
fare plan as a part of the “compensation” of its employees. 

Similarly, in view of the extension of the Social Security Act to 
cover State employees and Federal employees not under some other 
retirement system, as well as statutes providing for the support of the 
National Guard by the Federal Government and the authority of the 
Secretary of the Army to fix the compensation of civilian employees 
of the Army National Guard, it is the view of this Office that such 
doubt as there may be in the matter should be resolved in consonance 
with the legislative policy extending Social Security benefits to Fed- 
eral and State employees not protected by public retirement laws. 
It is concluded, therefore, that Army and Air Force National 
Guard appropriations available for the compensation of National 
Guard civilian employees would be available for payment of the em- 
ployer’s contribution to the Social Security Old-Age and Survivors 
Insurance fund, being viewed in effect as part of the compensation in 
the case of such employees, provided that appropriate regulations are 
promulgated by the Secretaries concerned and the total compensation 
including such payments does not exceed any limits which otherwise 
may be imposed by law or regulation. 


[B-115499] 


Claims—Administrative Setthement—Naval Personnel— 


Travel Allowance—Original Orders Lost or Destroyed 


While a decision rendered by the Acting Comptroller of the Treasury on August 
2, 1905 requires claims by Naval personnel for travel allowances incident to 
loss or destruction of original orders to be submitted to the General Accounting 
Office for settlement, the military services by letter of November 14, 1952, were 
authorized, under certain conditions, to pay claims for amounts found to be 
due members or former members of such services, and therefore administra- 
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tive payment of such travel allowance claims at a central location is authorized 
on the same basis as other claims covered by the letter of November 14, 1952. 
34 MS Comp. Dec. 361 overruled. 


Comptroller General Warren to the Secretary of the Navy, Sep- 
tember 30, 1953: 

Navy Travel Instructions require the submission to this Office for 
settlement all claims for travel allowances where the original orders 
have been lost or destroyed. This procedure apparently is based on 
a decision rendered by the Acting Comptroller of the Treasury to a 
Pay Inspector of the Navy on August 2, 1905, arising from a re- 
quirement of Navy Travel Instructions that notations regarding pay- 
ment of travel allowances be made on the original travel orders when 
payments are made by Navy disbursing officers, to prevent duplicate 
payments by other disbursing officers, since regulations authorize the 
presentation of travel vouchers to any disbursing officer of the Navy 
for payment. 

By letter of November 14, 1952, B-38066, B-45459, the Secretary of 
Defense was advised that in view of certain reorganizations which 
have taken place in the General Accounting Office and new procedures 
and techniques which have been adopted, the military services were 
authorized, under certain conditions, to pay claims for amounts found 
to be due members or former members of such services, subject to post 
audit by this Office. Since part of the claims for travel allowances 
where the original orders have been lost or destroyed may be consid- 
ered as within the purview of that procedure, ‘you are advised that 
the said decision of August 2, 1905, requiring the submission of such 
claims to this Office will no longer be regarded as controlling in that 
respect and that administrative payment of such claims at a central 
location is authorized on the same basis as other claims covered by the 
letter of November 14, 1952. 


[B-116704] 


Transportation — Dependents — First Duty Station — En- 


listed Men 


Under section 303 (c) of the Career Compensation Act of 1949 and paragraph 
3003-1la, Joint Travel Regulations, issued pursuant thereto, an enlistee in the 
Regular Army is entitled to transportation of dependents from home to first 
permanent station at Government expense, even though he received an allowance 
for travel of dependents to home incident to termination of a prior enlistment. 


Comptroller General Warren to Lieutenant Colonel H. N. Elkins, 
Jr., Department of the Army, September 30, 1953: 

There has been received from the Chief of Finance by fourth en- 
dorsement dated August 18, 1953, your letter of June 11, 1953, trans- 
mitting a voucher in favor of Corporal Bill Smith (RA-18,185,868) 
in the sum of $148.65, representing monetary allowance for travel of 
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his dependents (wife and 3 children) from Benton, Arkansas, to Fort 
Bliss, Texas, and requesting decision as to whether payment thereon 
is authorized. 

By paragraph 75, Special Orders No. 70, dated March 11, 1953, 
Corporal Smith having enlisted on that date at Little Rock, Arkansas, 
was assigned to Reception Center, Fort Sill, Oklahoma, where by 
paragraph 48, Special Orders No. 65, dated March 19, 1953, he was 
transferred to Fort Bliss, Texas, for duty. His dependents (wife and 
3 children) traveled from Benton, Arkansas, to Fort Bliss, Texas, 
April 2 to 4, 1953, by privately owned automobile at personal expense. 
The record shows that at the time of ‘his enlistment Corporal Smith 
had more than 12 years’ service and that he received an allowance for 
travel of his dependents to Benton incident to termination of prior 
enlistment on February 13, 1953. You question whether payment is 
authorized under Joint Travel Regulations for travel of dependents 
from home to first station upon enlistment in the Regular Army in 
view of decision of March 12, 1943, 22 Comp. Gen. 885, based on a pro- 
vision in section 12 of the Pay Readjustment Act of 1942, 56 Stat. 365, 
366, for transportation of dependents, which provision you state ap- 
pears to be similar to that currently contained in the Career Compen- 
sation Act of 1949. 

Section 303 (c) of the Career Compensation Act of 1949, 63 Stat. 
814, provides that under such conditions and limitations and for such 
ranks, grades, or ratings and to and from such locations as may be 
prescribed by the Secretaries concerned, members of the uniformed 
services when ordered to make a change of permanent station shall be 
entitled to transportation in kind for dependents or to reimbursement 
therefor or, to a monetary allowance in lieu of such transportation in 
kind, and that the Secretary concerned shall define the term “perma- 
nent station.” The legislative history of said section (page 15, House 
Report 583; page 19, House Report 779; page 22, Senate Report 733) 
clearly indicates that the Congress intended to extend to Regulars the 
right to transportation of dependents from home to first station upon 
enlistment. In conformity with that provision, paragraph 3003-1a, 
Joint Travel Regulations, provides that the term “permanent change 
of station” shall include the change from home or the place from 
which ordered to active duty, to first station upon appointment, call 
to active duty, enlistment or induction. Such being the case, the deci- 
sion in 22 Comp. Gen. 885, based on prior legislation, constitutes no 
bar to reimbursement for dependent travel performed after the effec- 
tive date of the Joint Travel Regulations from home to first duty sta- 
tion incident to appointment or enlistment in the regular services. 

Accordingly, the voucher and supporting papers are returned here- 
with, payment thereon being authorized if otherwise correct. 
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[B-115665] 


Appropriations — Availability — Soil Conservation Serv- 
ice—Conservation of Interior Department Lands 

Funds of the Soil Conservation Service appropriated for assistance to local soil 
conservation districts and other cooperators are available to assist a district 
in rendering, upon request, technical and cther help to landowners and operators 
on lands within the district including any that may be under the jurisdiction 
of the Department of the Interior, provided, insofar as lands under the juris- 


diction of the Department of the Interivr are concerned, there is no objection 
by that Department. 


Comptroller General Warren to the Secretary of Agriculture, Octo- 
ber 1, 1953: 


Further reference is made to a letter of June 8, 1953, acknowledged 
July 7, requesting to be advised whether funds of the Soil Conserva- 
tion Service that are appropriated for assistance to soil conservation 
districts and other cooperators are available to assist a district in 
rendering upon request technical and other help to landowners and 
operators on lands within the district, including any that may be under 
the jurisdiction of the Department of the Interior. 

As indicated in the letter, the Soil Conservation Service was 
established in the Department of Agriculture under the act of 
April 27, 1935, 49 Stat. 163, 16 U. S. C. 590a-f. Section 1, in part, 
authorized the conduct of surveys, investigations and research re- 
lating to the character of soil erosion and the preventive measures 
needed and the carrying out of preventive measures, including, but 
not limited to, engineering operations, methods of cultivation, the 
growing of vegetation and changes in the use of land. Section 2 
provided that such acts may be performed on lands owned or con- 
trolled by the United States or any of its agencies, with the coopera- 
tion of the agency having jurisdiction thereof, and on any other 
lands upon obtaining proper consent or the necessary rights or 
interests in such lands. 

By section 6 of Reorganization Plan No. IV, effective June 30, 1940, 
54 Stat. 1234, 5 U.S. C. 133t, note, the functions of the Soil Conserva- 
tion Service in the Department of Agriculture with respect to soil and 
moisture conservation operations conducted on any lands under the 
jurisdiction of the Department of the Interior were transferred to 
that Department, with the provision that the functions so transferred 
should be administered under the direction and supervision of the 
Secretary of the Interior through such agency or agencies of the 
Department of the Interior as the Secretary shall designate. It was 
stated in the message of the President transmitting the Reorganiza- 
tion Plan, as the reason for the transfer, that, with respect to private 
lands, the soil conservation work of the Federal Government is pri- 
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marily of a consultative character and can best be carried on by the 
Department of Agriculture through cooperation of the farmers 
throughout the country, but that in case of Federal lands such work 
includes the actual application by the Government of soil conservation 
practices and is an appropriate function of the agency administering 
the land. 

It appears from said letter that after such transfer, the various 
functions under the Soil Conservation Act relating to all other Federal 
lands and with respect to all non-Federal lands remained in the De- 
partment of Agriculture and that the transfer of functions related 
only to a program of direct soil conservation work on lands under the 
jurisdiction of the Department of the Interior, and thus that that 
Department may cooperate with districts but only with respect to its 
lands, while, on the other hand, the Department of Agriculture con- 
tinues to have authority not only to carry on a direct program of 
soil conservation with respect to avy lands other than those under 
the jurisdiction of the Department of the Interior but also to co- 
operate with the districts or any otler agency or person for the pur- 
poses of carrying out the act. 

It further appears that soil conservation districts are local units of 
government organized under State laws, which give them broad pow- 
ers to carry out their functions and that, generally, they have author- 
ity to do everything necessary to carry out a well-rounded program of 
conservation as to all lands within the districts and are authorized to 
accept assistance from the Federal Government in carrying out their 
programs. It isstated that, except for the research activities and for a 
limited amount of direct application of preventive measures, the estab- 
lished policy of the Department of Agriculture has been to carry out 
its functions under the act by a program of cooperating with and 
assisting soil conservation districts, and that, in doing so, it has been 
determined administratively desirable and practical in furtherance 
of the over-all soil and water conservation program of the Nation to 
furnish to the soil conservation districts such technical services and 
other aid as may be available and necessary to assist the districts in 
-arrying out all phases of the land use program on any lands included 
in the particular district’s program. It is also stated that the Depart- 
ment assists the district itself and not individual farmers or occupiers 
of land and that, in order to carry out the program, it is desirable and 
necessary that the program be carried out with respect to all the lands 
covered by it. 

It appears that there are Federal lands—sometimes including lands 
administered by the Department of the Interior—within the geo- 
graphical boundaries of some districts and that in many instances such 
Federal lands are occupied under lease or other arrangement by pri- 
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vate individuals or non-Federal agencies which frequently seek the 
assistance of soil conservation districts in order to follow good con- 
servation practices or principles in their occupancy of the Federal 
lands and that, in many cases, if such occupied Federal lands are not 
included in the district’s plans the effectiveness of the district’s pro- 
gram might be seriously impaired. 

The view is expressed in said letter that to make any distinction in 
assistance given a district by refusing to cooperate with it because of 
benefits to Interior lands within the boundaries of the district would 
adversely affect the achievement of the conservation objectives of the 
act and that no such restriction was contemplated or intended by the 
transfer under Reorganization Plan No. IV. 

It is clear that under the provisions of Reorganization Plan No. 1V 
the functions of the Soil Conservation Service in the Department 
of Agriculture with respect to soil and moisture conservation opera- 
tions relating to lands under the jurisdiction of the Department of the 
Interior were thereby transferred to that Department and are to be 
administered by the Secretary of the Interior. For that reason, as you 
were advised by the letter of July 7, a copy of your letter was for- 
warded to the Secretary of the Interior for a report and an expression 
of his views relative to the matter. There have now been received 
from the Under Secretary of the Interior letters of July 29 and Sep- 
tember 17, 1953, in reply. It appears therefrom that the Department 
of the Interior has since 1941 carried on a soil conservation program 
on lands under its jurisdiction and in accordance with the cited act of 
April 27, 1935, and the President’s Reorganization Plan of 1940, and 
that most of its program is outside of soil conservation districts, but 
that the increase in districts is bringing more of it within them. It is 
further stated therein that soil conservation operations cannot be fully 
effective unless and until adjoining landowners cooperate in perform- 
ing the necessary conservation practices and that for that reason it has 
been and still is the policy of that Department to cooperate to the 
fullest possible extent with soil conservation districts and with all 
agencies and property owners dealing with the program. 

It further appears that the Department of Agriculture program is 
applied to Interior lands only in cases where the latter are interspersed 
with private lands and make up a small proportion of the total land 
acreage, where the Department of the Interior is not carrying on a soil 
conservation program or at best only an incomplete program, and 
where work on such small, scattered tracts of public land needs to be 
done simultaneously with similar work on adjacent privately owned 
lands. It is reported that such procedure has been worked out only 
after a number of conferences between the two Departments, that there 
is no duplication or overlapping of programs of the two Departments, 
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and that the procedure is feasible, satisfactory and a distinct advan- 
tage to the Department of the Interior. 

In view of the circumstances as shown by the Acting Secretary’s 
letter and the report of the Department of the Interior, this Office 
will interpose no objection, insofar as the availability therefor of the 
appropriation of the Soil Conservation Service is concerned, to includ- 
ing within a district soil conservation program lands under the juris- 
diction of the Department of the Interior such as referred to in the 
letter of June 8, in such cases where there is no objection by the De- 
partment of the Interior to the inclusion of such lands under its 
jurisdiction within the program. 


[B-116871] 


Transportation—Household Effects—First Duty Station— 
Reenlistment 


Under section 303 (c) of the Career Compensation Act of 1949 and paragraph 
8009-2a of the Joint Travel Regulations issued pursuant thereto, an enlistee in 
the Air Force in a grade for which the shipment of household goods is authorized 
is entitled to shipment of household effects from home to first permanent station 
at Government expense even though such effects were shipped to home at Gov- 
ernment expense incident to relief from a prior period of active duty. 


Comptroller General Warren to Lieutenant Colonel John A. Town- 
ley, Department of the Army, October 1, 1953: 


There has been received from the Chief of Finance by first endorse- 
ment dated August 28, 1953, your letter dated August 17, 1953, trans- 
mitting a voucher in favor of American Movers, Inc., in the sum of 
$81.95 for moving the household goods of Staff Sergeant William L. 
Connors (AF 11090070), from Watertown, Massachusetts, to Fal- 
mouth, Massachusetts, and requesting decision as to whether payment 
thereon is authorized. 

By paragraph 12, Special Orders No. 179, Craig Air Force Base, 
Alabama, dated July 25, 1952, Staff Sergeant Connors was relieved 
from active duty effective August 7, 1952, it being shown that his home 
of record is Dedham, Massachusetts. His household effects were 
shipped from Selma, Alabama, to storage with American Movers, 
Inc., at Watertown, Massachusetts, at public expense. On August 22, 
1952, he reenlisted as airman first class at Otis Air Force Base, Fal- 
mouth, Massachusetts, where by paragraph 1 Special Orders No. 149, 
dated August 25, 1952, he was assigned to duty at that base. On Oc- 
tober 9, 1952, he applied for shipment of his household effects from 
storage in Watertown to Falmouth, Massachusetts. His effects, 
weighing 3,060 pounds, were moved by van pursuant to Headquarters 
Boston Army Base Order No. TC 1850 at a billed cost of $81.95, in- 
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cluding transportation tax. You request an advance decision as to 
whether the member was entitled to shipment of his household effects 
from Craig Air Force Base to his home incident to his release from 
active duty, and thence to Otis Air Force Base upon reenlistment, or 
whether, in view of paragraph 8009-2b, Joint Travel Regulations, his 
entitlement is limited to shipment from Craig Air Force Base to Otis 
Air Force Base. 

Section 303 (c) of the Career Compensation Act of 1949, 63 Stat. 
814, provides that upon change of station members shall be entitled 
to transportation of household effects to and from such locations as 
may be prescribed by the Secretaries concerned. The legislative his- 
tory of this section (so far as is here concerned) clearly shows that 
the Congress intended to authorize shipment of household effects of 
members, whether Regulars or members of reserve components, “upon 
original appointment or enlistment in the service and upon final sep- 
aration from the service.” (Page 15, House Report 583; page 19, 
House Report 779, and page 22, Senate Report 733). In carrying out 
this legislative intent the Secretaries promulgated paragraphs 8009- 
2a and 8009-5, Joint Travel Regulations which authorize shipment 
of household effects from home to first permanent station when intially 
reporting upon appointment, reappointment or enlistment, and from 
last station to home upon separation from the service. In addition, 
the regulations provide that, upon subsequent reporting, the pro- 
visions of subparagraph 2b of paragraph 8009 “may be used in lieu of” 
the combined provisions of subparagraphs 2a and 5 for members who 
are detached from a permanent station for the purpose of discharge 
or release from active duty under honorable conditions but who re- 
enter the service concerned in a grade for which the shipment of house- 
hold goods is authorized within one year from the date of such 
discharge or release from active duty, from the last permanent station 
or place of storage prior to discharge to the new permanent duty sta- 
tion upon receipt of orders assigning such new station, in which case 
the change from the last permanent duty station (prior to discharge) 
to the new duty station upon reenlistment will be considered as one 
permanent change of station. 

It seems clear that the member upon discharge as staff sergeant was 
entitled to shipment of household effects from his last permanent 
station (Craig Air Force Base, Alabama) to his home of record (Ded- 
ham, Massachusetts) or to some other point at no greater cost. Such 
entitlement having been exercised by actual shipment, it may not be 
defeated by his subsequent enlistment in a grade entitling him to 
shipment of household effects from home (Dedham, Massachusetts) 
to his first permanent station (Otis Air Force Base, Massachusetts). 
The apparent purpose of subparagraph 2b is to “permit” shipment 
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directly from the old permanent station to the new upon reenlistment 
within one year after discharge where desired by the member, and it 
would appear to have no application in the case of a member whose 
effects in fact were shipped from his last permanent station upon dis- 
charge and who subsequently enters a new enlistment in a grade en- 
titling him to shipment to his first permanent station. 

Accordingly, the voucher and supporting papers are returned here- 
with. Payment, if otherwise correct, may be made to American 
Movers Incorporated for the services ordered. However, since Ser- 
geant Connor’s entitlement was to shipment of effects from Craig Air 
Force Base to his home, Dedham, Massachusetts, and thence to Fal- 
mouth upon reenlistment, he should be checked for any excess costs 
which may have resulted from shipment as made, first to Watertown 
and thence to Falmouth. 


[B-116922 


Traveling Expenses—Foreign Vessels—Indirect Routes— 
Reimbursement—Technical Cooperation Program 


Section 901 of the Merchant Marine Act of 1936, which-requires an officer or 
employee of the United States traveling on official business overseas to travel 
and transport his personal effects on ships registered under the laws of the 
United States when such ships are available, is not considered to require the use 
of an American vessel classified as a freight vessel, with limited passenger ac- 
commodations even though such vessel is the only ship of American registry 
available. 


A commissioned officer of the Coast and Geodetic Survey serving in Liberia 
incident to a technical cooperation program under the Act for International 
Development, on reassignment to duty in Florida, may travel with dependents at 
own expense from Liberia to New York via Europe using foreign vessel part of 
the way—no American vessels being available—with leave en route and be reim- 
bursed, including per diem, for such travel not to exceed costs which would be 
incurred by a usually-traveled route from Liberia to New York, and be paid per 
diem for rail travel from New York to Florida; also all travel costs may be paid 
from funds transferred to the Department of Commerce by the Foreign Opera- 
tions Administration. 


Comptroller General Warren to the Secretary of Commerce, Octo- 


ber 2, 1953: 


Reference is made to your letter of September 3, 1953, submitting 
for decision two questions in connection with a contemplated reas- 
signment to duty at St. Petersburg, Florida, of Commander George 
E. Morris, a commissioned officer in the U. S. Coast and Geodetic Sur- 
vey, presently serving as Director of the Liberian Cartographic 
Service at Monrovia, Liberia, incident to a technical cooperation pro- 
gram under the Act for International Development, 22 U. S. C. 1557. 

In furtherance of the technical cooperation program, Commander 
Morris, on June 6, 1951, under orders dated June 4, 1951, was detached 
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from his official station at St. Petersburg, Florida, for temporary 
duty at Washington, D. C., and upon completion of the temporary 
duty was transferred to New York, New York, under orders dated 
August 31, 1951. Both orders provided for travel allowances in ac- 
cordance with the Joint Travel Regulations of the Uniformed Services. 
In September 1951, Commander Morris was assigned to duty as Di- 
rector of the Liberian Cartographic Service at Monrovia. The travel 
for himself and his dependents was authorized in a travel order of 
September 25, 1951, providing for travel and per diem and transfer 
of household effects in accordance with Public Law 535, 81st Congress 
(Title IV of which is the Act for International Development), and 
the Department of State Foreign Service Travel and Allowance 
Regulations. 

Shortly after October 15, 1953, Commander Morris is to be relieved 
of his duties in Liberia and again assigned to duty with the Coast 
and Geodetic Survey at St. Petersburg, Florida. With regard to the 
return travel, Commander Morris has requested that the travel order 
for himself and dependents include authorization for travel via Eu- 
rope with leave en route. He further requests authorization for travel 
from Monrovia to a point in Europe on a ship of a foreign flag because 
no vessels of American registry sail between those points—travel from 
Europe to the United States to be by ship of American registry. 

In connection with the request of Commander Morris the following 
questions are submitted : 

1. (a) May he travel at his own expense from Monrovia, Liberia, to New York, 
via Europe, using a vessel of foreign registry part of the way with leave en 
route, and be reimbursed, including per diem, in an amount equal to the cost of 
direct travel by vessel of American registry from Monrovia, Liberia, to New York, 
New York? 

(b) And, be paid per diem for himself and dependents by rail from New York, 
N. Y., to St. Petersburg, Fla. (transportation requests to be issued for first class 
rail and Pullman accommodations from New York, N. Y., to St. Petersburg, 
i all travel costs be paid from funds transferred to the Department of 


Commerce by the Foreign Operations Administration (Technical Cooperation 
Administration ) ? 


The first part of question 1 is presented no doubt with reference to 
provisions of section 901 of the Merchant Marine Act of 1936, 49 Stat. 
2015, requiring an officer or employee of the United States traveling 
on official business overseas to travel and transport his personal 
effects on ships registered under the laws of the United States where 
such ships are available. However, it may be pointed out that, aside 
from the question of the applicability of section 901 to “the perform- 
ance of functions authorized by the Act for International Develop- 
ment” (see in that connection Executive Order No. 10387, August 25, 
1952), the information before this Office is that the only ships of Amer- 
ican registry sailing from Monrovia to the United States are freighters 
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with limited passenger accommodations, the use of which is not con- 
sidered to be required by the provisions of section 901 of the Merchant 
Marine Act. See 15 Comp. Gen. 378. In view thereof, and assum- 
ing that the travel, as permitted by the Act for International Develop- 
ment, will be authorized under the Foreign Service Travel Regula- 
tions, there is for consideration herein the provisions of paragraphs 
10 and 49 of the Standardized Government Travel Regulations, incor- 
porated by reference in the Foreign Service Travel Regulations. 

Paragraph 10 of the Standardized Government Travel Regulations, 
relative to reimbursement of transportation expenses for indirect- 
route travel, provides as follows: 

In case a person travels by an indirect route for his convenience, the extra 


expense will be borne by himself and reimbursement for expenses will be based 
only on such charges as would have been incurred by a usually-traveled route. 


Paragraph 49, as to per diem in lieu of subsistence in cases of 
indirect-route or interrupted travel, provides: 

Where for traveler’s personal convenience or through the taking of leave there 
is interruption of travel or deviation from the direct route, the per diem in lieu 


of subsistence allowed will not exceed that which would have been incurred on 
uninterrupted travel by a usually-traveled route. 


Consequently, in response to the first part of question 1, Commander 
Morris may be reimbursed the expenses, including per diem in lieu 
of subsistence, for the travel as outlined, but not to exceed that which 
would be incurred by a usually-traveled route from Monrovia to New 
York. See, also, 180 FSTR 3.5. 

The second part of question 1 and question 2 are answered in the 
aftirmative, the officer not being considered to have resumed his duties 
with the Coast and Geodetic Survey prior to arrival at St. Petersburg, 
Florida, his new post of duty. 


[B-116957] 


Compensation—Retroactive Promotions—Exceptions to 
“Whitten Rider’”’—Effective Date For Salary Purposes 


Action by the Civil Service Commission purporting to authorize or approve retro- 
active promotions contrary to the time-in grade promotion restrictions of section 
1310 of the act of November 1, 1951, as amended, (Whitten Rider), under 
authority of the hardship proviso in said section, which authorizes the Com- 
mission to grant exceptions to time-in-grade provisions in meritorious cases, 
may not be accepted by the General Accounting Office as authorizing the pay- 
ment of increased compensation for any period prior to the date of the action 
by the Civil Service Commission. 


Comptroller General Warren to the Chairman, United States Civil 
Service Commission, October 2, 1953: 


Reference is made to the Executive Director’s letter of September 
8, 1953, requesting decision whether the Commission may approve 
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retroactively promotions made in contravention of section 1302 of the 
act of June 5, 1952, Public Law 375, 66 Stat. 122, under authority of 
the following proviso therein: 


Provided further, That, notwithstanding the provisions hereof, and in order 
to avoid undue hardship or inequity, the Civil Service Commission, when re- 
quested by the head of the agency involved, may authorize promotions in 
individual cases of a meritorious nature. [Italics supplied.] 

It is stated that the Commission never has had any question as 
to its authority generally to grant retroactive approval in the case 
of promotions made under authority of the Civil Service Act and 
Regulations so far as qualifications are concerned, but that the agencies 
are advised that for pay purposes such promotions are subject to any 
applicable decisions of the Comptroller General. 

The word, “authorize” such as that used in the above quote, has 
been defined by this Office as contemplating prospective action only 
as distinguished from the word, “approve”, which contemplates ap- 
proval of an action already taken. 22 Comp. Gen. 895. While 
this Office generally does not question action taken by the Civil Service 
Commission so far as it affects the status of the individual under 
the Civil Service act and regulations, it never has sanctioned retro- 
active promotions so far as the payment of salary is concerned. See 
B-106137, May 21, 1953, 32 Comp. Gen. 527. 

Accordingly, any action on the part of the Civil Service Commission 
under authority of the proviso above quoted purporting to authorize 
retroactive promotions contrary to the Whitten Rider upon the basis 
of the meritorious nature of the promotion, may not be accepted by 
this Office as authorizing the payment of the increased compensation 
for any period prior to the date of action by the Civil Service Commis- 
sion. Further, as the Whitten Rider does not authorize promotions 
by executive agencies for meritorious reasons subject to approval 
by the Civil Service Commission, any such approval of a prior pro- 
motion erroneously made by an executive agency would not be con- 
sidered effective so far as the payment of compensation is concerned 
prior to the date of such action by the Civil Service Commission. 


[B-115094] 


Quarters Allowance—Rental of Quarters Operated by Navy 
Exchange 


Quonset huts on Guam built originally for and used as administration building 
and library which were subsequently renovated and transferred to the Navy 
Exchange to be used as quarters for Navy Exchange civilian supervisors on 
rental basis—rent to be paid to Navy Exchange—are not public quarters con- 
structed or designated for occupancy by military personnel without charge within 
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meaning of act of July 2, 1945, so as to deprive a member of the uniformed serv- 
ices occupying such quarters with his wife—A Navy Exchange civilian em- 
ployee—of his right to quarters allowance on account of dependent wife. 


Comptroller General Warren to C. A. Peterson, Department of the 


Navy, October 5, 1953: 


By letter dated May 5, 1953, the Judge Advocate of the Navy for- 
warded to this Office your letter of April 4, 1953 [NS109(555) /L16- 
5/rb Serial: 210], with enclosures, requesting an advance decision as 
to the legality of crediting the pay account of Harry Dancey, Jr., 
359 93 36, BMC, U. S. Navy, with basic allowance for quarters on 
account of a dependent wife for the period during which he occupied 
Government owned rental quarters under the circumstances herein- 
after set forth. 

It appears from the evidence enclosed with your letter that quonset 
huts 143, 144, 145, 146, 147, 148, and 149 on the Island of Guam were 
built originally for and used as administration building and library ; 
that in January 1952 there was authorized to be used from the Navy 
Ship’s Store Office, Guam, the sum of $12,000 to renovate the said huts 
as quarters for the Navy Exchange civilian supervisors; that such 
renovation was completed in February 1952 at a final cost of $15,200, 
less furniture and other equipment, which was furnished to the Ex- 
change by the Navy Ship’s Store Office at no cost; that quonset huts 
144, 146, 148, and 149 have been renovated as quarters for Navy Ex- 
change civilian supervisors; that quonset huts 143, 145, and 147 are 
being held for future use as civilian quarters or other facilities such 
as community laundry or storerooms; and that said quonset huts were 
transferred to the Navy Exchange, Naval Supply Depot, at no cost, 
to be used as quarters for the Navy Exchange supervisors. It appears, 
also, that rental charges from these quonset huts are paid to the Navy 
Exchange and credited as income for the Exchange; that the Account- 
ing Manager, a civilian Exchange employee quartered in one of the 
huts, is married to Harry Dancey, Jr., Boatswain Mate Chief, U. S. 
Navy, who upon arrival on Guam for a normal tour of duty occupied 
such quarters with his wife; that the rental fee charged the Accounting 
Manager is $65 per month. 

Section 302 of the Career Conpensation Act of 1949, 63 Stat. 812, as 
amended by the act of May 19, 1952, 66 Stat. 79, provides that except 
as otherwise provided in that section or by any other provision of law, 
members of the uniformed services shall be entitled to receive a basic 
allowance for quarters in such amount and under such circumstances 
as provided therein ; that except as otherwise provided by law, no basic 
allowance for quarters shall accrue to members of the uniformed serv- 
ices assigned to “Government Quarters or housing facilities under the 
jurisdiction of the uniformed services,” appropriate to their rank, 
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grade, or rating and adequate for themselves and dependents, if with 
dependents; and that the President may prescribe regulations for the 
administration of said section. Executive Order No. 10204, dated 
January 15, 1951, 16 F. R. 417, promulgated pursuant to said section 
provides, in pertinent part, that any “quarters or housing facilities” 
in fact “occupied without payment of rental charges” (a) by a member 
and his dependents, or (b) at his permanent station by a member with- 
out dependents, or (c) by the dependents of a member on field duty or 
sea duty at a station where adequate quarters are not available for his 
dependents, shall be deemed to have been “assigned” to such member 
as appropriate and adequate quarters, and no basic allowance for 
quarters shall accrue to such member under such circumstances unless 
the occupancy is because of a social visit of a temporary nature. 

The act of July 2, 1945, 59 Stat. 316, 37 U. S. C. 111a, provides that 
personnel of the armed services and their dependents shall be eligible to 
occupy, on a rental basis, housing facilities under the jurisdiction of 
any Government department or agency (other than public quarters 
constructed or designated for assignment to and occupancy without 
charge by personnel and their dependents), without loss of money 
allowances to which they are otherwise entitled for rental of quarters. 
See 25 Comp. Gen. 25; id. 246; 31 id. 603; and B-98956, dated Novem- 
ber 29, 1950. 

Since it appears from the record submitted that the quonset hut oc- 
cupied by Mr. Dancey and his wife was constructed for and used as the 
administration building or library and that the said hut and others 
are for use only as civilian quarters, it seems clear that the dwelling 
in question is “other than public quarters constructed or designated for 
assignment to and occupancy without charge by such personnel and 
their dependents if any” within the meaning of the act of July 2, 1945, 
s upra. 

Accordingly, it is concluded that Mr. Dancey, if otherwise entitled 
to a basic allowance for quarters, would not forfeit his right to such 
allowance merely because of occupancy of the quonset hut here in- 
volved under the circumstances indicated. The application for de- 
pendents allowance, NAVPERS-668, and the other enclosures sub- 
mitted with your letter, are returned herewith. 


[B-116883] 


Personal Services—Private Contract v. Government Person- 
nel—Survey of Government Operations 


In view of the broad provisions of section 1 of the National Housing Act, which 
authorize the Commissioner, Federal Housing Administration, to make such 
expenditures as are necessary to carry out the act, including expenditures for 
personal services, without regard to any other provisions of law governing the 
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expenditures of public funds, services for making a management survey of the 
operations of the Administration may be procured by contract and inasmuch as 
the services involved are of a technical and professional nature within the 
meaning of the exception to the advertising requirements of section 3709, Revised 
Statutes, advertising is not required as a prerequisite to engaging a particular 
individual to perform such services. 

Comptroller General Warren to the Administrator, Housing and 
Home Finance Agency, October 6, 1953: 


There has been received a letter dated August 31, 1953, from the 
Commissioner, Federal Housing Administration, requesting a decision 
(see 28 Comp. Gen. 638) as to whether, under the circumstances set 
forth therein, it would be proper to negotiate a contract with Main 
and Company, or Mr. Joseph C. Hudson, a partner of such company, 
for making an analysis of the operations of the Administration and 
furnishing to the Commissioner a report of the findings as well as 
recommendations of changes, amendments, or entirely new procedures. 

The Commissioner states that, while a survey under the supervision 
of its own officials undoubtedly would be effective and fully justified 
from the standpoint of existing procedures and policies, such a survey 
might be less productive of substantial economies and simplification of 
procedures as compared to a survey conducted by persons not con- 
nected with the Government. He also states that he personally knows 
from his experience in private industry that Mr. Hudson is eminently 
qualified by experience and training to perform such a study and analy- 
sis and therefore desires to enter into a contract with either Mr. Hud- 
son or the firm of Main and Company for his services, without adver- 
tising for bids. 

In view of the broad provisions of section 1 of the National Housing 
Act, 48 Stat. 1246, as amended, 12 U. S. Code 1702, authorizing the 
Commissioner to make such expenditures as are necessary to carry out 
the provisions of the act, including expenditures for personal services, 
without regard to any other provisions of law governing the expendi- 
tures of public funds and, since he specifically has concluded that an 
expenditure for the purpose of obtaining the type of services discussed 
above is a necessary expenditure to carry out the provisions of that 
act, this Office perceives no objection to the procurement of the services 
in question. The broad authority conferred by the National Housing 
Act, however, appears to be restricted with respect to “administrative 
transactions” by the provisions of section 9 (c) of the act of August 2, 
1946, 60 Stat. 809, which makes section 3709, Revised Statutes, 41 
U. S. C. 5, applicable to “wholly owned Government corporations,” 
the Federal Housing Administration having been designated as a 
“wholly owned Government corporation” for financial control pur- 
poses. See section 101 of the Government Corporation Control Act, 
as amended, 31 U. S. C. 846. 
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Section 3709, Revised Statutes, provides in pertinent part that— 


Unless otherwise provided in the appropriation concerned or other law, pur- 
chases and contracts for supplies or services for the Government may be made 
or entered into only after advertising a sufficient time previously for proposals 
except (1) when the amount involved in any one case does not exceed $500, (2) 
when the public exigencies require the immediate delivery of the articles or 
performance of the service, (3) when only one source of supply is available and 
the Government purchasing or contracting officer shall so certify or (4) when 
the services are required to be performed by the contractor in person and are (A) 
of a technical and professional nature or (B) under Government supervision 
and paid for on a time basis. * * * 


In view thereof and since it appears, as stated by the Commissioner, 
that the services involved will be of a technical and professional nature 
within the meaning of exception 4 of the above statute, I have to 
advise that advertising would not be required as a prerequisite to 
engaging Mr. Hudson personally to perform the services. See 14 
Comp. Gen. 909. 


[B-117215} 


Leaves of Absence—Sick—Compensation Adjustments for 
Excess—Separation From Service 


The separation of and subsequent failure to return to duty by an employee de- 
termined by the Public Health Service to be in need of hospitalization because of 
a mental condition who refused to apply for disability retirement and refused to 
cooperate with the Civil Service Commission in connection with Department’s 
application on his behalf for disability retirement, whereupon he was separated 
from the service, may be regarded as due to disability within the meaning of 
section 30.206 of the Uniform Annual and Sick Leave Regulations, so that the 
compensation representing sick leave granted in excess of that earned need not 
be refunded or deducted from salary otherwise due such employee. 


Comptroller General Warren to the Attorney General, October 6, 
1953: 


Reference is made to the Administrative Assistant Attorney Gen- 
eral’s letter of September 28, 1953, your reference A-3, requesting 
decision whether the separation of an employee under the circum- 
stances therein related may be regarded as falling within the purview 
of section 30.206 of the Uniform Annual and Sick Leave Regulations 
so as not to require refund of unearned sick leave granted him. 

It is stated that an examination by the Public Health Service dis- 
closed the employee was in need of hospitalization because of a mental 
condition ; that he refused to apply for disability retirement ; that your 
department, therefore, made application for his retirement; that the 
employee refused to submit himself to a medical examination or other- 
wise to cooperate with the Civil Service Commission that the said 
Commission referred the case back to your Department for whatever 
disciplinary action was deemed necessary under the circumstances; 
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and that following usual procedure his services were terminated at the 
close of business August 28, 1953. At the time of his separation he 
had to his credit 116 hours annual leave but was indebted for 208 hours 
of overdrawn sick leave. 

Section 30.206 of the Annual and Sick Leave Regulations, page 
L1-20 of the Federal Personnel Manual, requires generally that a per- 
son indebted for excess leave must make refund therefor upon sepa- 
ration, but provides further, that that section shall not apply in cases 
of death, retirement for disability, or any case in which the employee 
is unable to return to duty because of disability, evidence of which 
shall be supported by an acceptable medical certificate. 

Upon the facts stated in the Department’s letter it appears reason- 
able to conclude that the employee’s separation and subsequent failure 
to return to duty was due to disability as manifested by the report of 
the Public Health Service, and acquiesced in by your Department. 
Accordingly, upon the basis of the submitted facts, the employee will 
not be required to refund the compensation represented by excess sick 
leave so granted ; hence, as proposed, payment may be made to him for 
the accumulated annual leave to his credit and any other compensation 
due without requiring him to refund the salary received for the excess 
sick leave. 26 Comp. Gen. 939. 


[B-113380] 


Compensation — Postal Service — Longevity Increases — 
Service Requirements 


While a clerk in the postal service in a first-class post office who was advanced 
to the first longevity grade under section 12 (a) of the act of July 6, 1945, as 
amended by the act of October 28, 1949, may retain his longevity grade on re- 
assignment as a carrier at a second-class post office under the savings provision 
of the act of May 3, 1950, which repealed section 12 (a) of the 1945 act, he there- 
after may not elect to revert to the provisions of the 1945 and 1949 acts for the 
purpose of receiving further longevity increases sooner than available under 
the 1950 act, and therefore such employee is not entitled to the second longevity 
grade until he completes the 18 years of service required by the 1950 act. 


Comptroller General Warren to the Postmaster General, October 7, 
1953: 


Reference is made to letter of January 8, 1953 (Departmental Refer- 
ence 12), from your predecessor, requesting a decision whether, based 
upon the facts and circumstances set forth therein, the employee in- 
volved may be promoted to the second longevity grade, retroactively 
effective to July 1, 1952, under the provisions of section 2 of Public 
Law 500, approved May 3, 1950, 64 Stat. 102. 

It appears the employee entered the postal service as a substitute 
clerk at a first-class post office on May 1, 1937; that he was appointed 
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a regular clerk on March 16, 1939, in grade 2 (salary $1,800) ; that he 
progressed to grade 5, the top automatic grade at the time, by annual 
promotions on July 1, 1939, July 1, 1940, and July 1, 1941; that he 
served in grade 5 (salary $2,100) until July 1, 1945, when, under the 
provisions of Public Law 134, he was converted to grade 9; that he ad- 
vanced to grade 10 July 1, 1946, and to grade 11, the top automatic 
grade, July 1, 1947; that he was promoted to grade 11-A, under the 
provisions of Public Law 134 as amended by the act of October 28, 1949, 
Public Law 428, upon the basis of at least 3 years in the top automatic 
grade, on November 1, 1949. 

It further appears that the employee’s service thereafter was con- 
tinuous, as clerk, at a first-class post office, except for the period from 
June 16, 1951, when he was reassigned for duty as carrier at a second- 
class post office, until the said second-class post office was advanced to 
first class on July 1, 1952, in connection with which transfer the em- 
ployee retained his longevity grade A. It is stated the Department 
feels that the employee retains eligibility for promotion in the lon- 
gevity grades, upon the basis of his service in the top automatic grade, 
or above, at a first-class post office, on May 3, 1950, under section 2 of 
Public Law 500; that, also, said service in the second-class post office 
should not interfere with his eligibility for further advancement in 
the longevity grades. 

Section 2 of Public Law 500, 64 Stat. 102, is as follows: 


Employees on the rolls on the date of enactment of this Act, who are in the 
highest automatic grade of their position or who are in additional grades, shall 
retain promotion credit under the provisions of section 2 (e) of the Act of 
October 28, 1949 (Public Law 428, Eighty-first Congress), and under those pro- 
visions of the Act of July 6, 1945 (Public Law 134, Seventy-ninth Congress), 
which are repealed by section 4 of this Act to the same extent as though such 
provisions had remained in effect, and thereafter shall be promoted to longevity 
grades A, B, and C at the beginning of the quarter following the completion of 
three, five, and seven years of service, respectively, in the next lower grade, 
except that if prior thereto any such employee becomes eligible for promotion 
under subsection (b) of section 1 of this Act, such employee shall be promoted 
in accordance with the provisions of such subsection. 


The first proviso of section 12 (a) of Public Law 134, which estab- 
lished additional grades for clerks and which was repealed by section 
4 of Public Law 500, is as follows: 


* * * That for such employees at post offices of the first class there shall be 
three additional grades; that is grade 12—$3,650; grade 13—$3,750; grade 14, 
$3,850, and that employees who perform faithful and meritorious service shall 
be promoted to grade 12 after three years of such service in grade 11, shall be 
promoted to grade 13 after five years of such service in grade 12, and shall be 
promoted to grade 14 after seven years of such service in grade 13: * * * 


Section 2 (e) of Public Law 428, 63 Stat. 953, provides that: 


Each officer or employee in the postal field service shall have credited to him, 
for purposes of promotion to any of the meritorious or longevity salary grades of 
his position established under this Act or such Act of July 6, 1945, as amended, 
all periods of service performed by him prior to July 1, 1945, for which he has 
not heretofore received credit for purposes of promotion. 
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In applying the said savings provisions of section 2 of Public Law 
500 it is necessary to determine what the rights of the employee in 
question would have been under Public Law 134 and section 2 (e) of 
Public Law 428, had not Public Law 500 been enacted. It is fun- 
damental that said savings provision of the latter law created no 
additional rights not enjoyed by the employee under Public Law 134 
and section 2 (e) of Public Law 428. 

Neither the first proviso in section 12 (a) of Public Law 134, nor 
section 2 (e) of Public Law 428, provides additional grades for em- 
ployees in offices of the second class or authorizes the retention of 
additional grades previously attained upon transfer to a second-class 
post office. It was only by virtue of Public Law 500 that the employee 
involved—having completed more than 13 years’ postal service—was 
entitled to retain longevity grade A after his transfer to the second- 
class post office on June 16, 1951. However, once having accepted the 
benefits of Public Law 500—as was done by. the employee involved in 
retaining longevity grade A upon transfer to the second-class post 
office—it is not considered that the savings provision of section 2 of 
Public Law 500 contemplates that he thereafter may elect to revert 
to the provisions of Public Law 134 and section 2 (e) of Public Law 
428 for the purpose of receiving greater benefits than those available 
under Public Law 500. 

Accordingly, it must be concluded that the employee involved is not 
entitled to advancement to the second longevity grade until he shall 
have completed the necessary 18 years of service required under Public 
Law 500 and Public Law 428 as construed by the decisions of this 
Office. See, in that connection, decision of October 20, 1952, 32 Comp. 
Gen. 192, and the unpublished decision of September 24, 1952, 
B-111257, cited therein. 


[B-116938] 


Public Property—Land—Disposition Under Surplus Prop- 
erty Act—Release From Terms and Conditions of Deed 


While the Federal Property and Administrative Services Act of 1949, as 
amended, authorizes the Secretary of the Interior to grant releases from terms 
and conditions in any instrument which conveys Federal land for use as a 
public park or recreational area, land conveyed to a municipality under sec- 
tion 13 of the Surplus Property Act of 1944, as amended, by a deed containing 
a condition which provides that the property be used only for public park and 
recreational purposes unless abrogation of such condition is secured by payment 
of the unamortized portion of the public benefit allowance granted the munici- 
pality—with a reverter clause upon breach of condition—may not be used to 
erect a city hall and public library except upon compliance with the abrogation 
provision in the deed. 
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Comptroller General Warren to the Secretary of the Interior, Octo- 
ber 7, 1953: 


Reference is made to letter of September 2, 1953, from the Assistant 
Secretary requesting to be advised concerning certain provisions in a 
deed conveying to the City of Vancouver, Washington, approximately 
13 acres of surplus land. 

It appears that pursuant to the provisions of section 13 of the Sur- 
plus Property Act of 1944, as amended by the act of June 10, 1948, 
62 Stat. 350,50 U.S. C. A. App., 1622 (h), the United States, through 
the General Services Administrator, conveyed the property to the 
City of Vancouver by deed dated March 16, 1950. The property was 
conveyed subject to certain reservations and to the condition, among 
other things, in the deed that for a period of 20 years from the date 
thereof the property shall be continuously used and maintained “as 
and for public park and public recreational area purposes, for inci- 
dental purposes pertaining thereto, but for no other purposes.” The 
deed contained a reverter provision applicable in the event of breach of 
the condition. 

The section of the act referred to above provides, in paragraph (2) 
thereof, that conveyances for park or recreational purposes made 
pursuant thereto shall be made at a price equal to 50 per centum of 
the fair value of the property conveyed determined as therein pro- 
vided. The deed indicates that the property was valued at $19,500 and 
that the consideration paid was 50 percent thereof, or $9,750. Con- 
dition 4 of the deed provides that the City may during the 20-year 
period secure abrogation of the condition referred to, as well as other 
conditions in the deed, upon the payment of the unamortized portion 
of the 50 percent public benefit allowance granted the City from the 
current market value of $19,500. 

Under section 203 (k) (2) (C) of the Federal Property and Ad- 
ministrative Services Act of 1949, 63 Stat. 388, as amended, 66 Stat. 
593, 40 U.S. C. A. 484 (k) (2) (C), the Secretary of the Interior is 
authorized, subject to the disapproval of the General Services Ad- 
ministrator within 30 days after notice to him of any action to be 
taken thereunder, to determine and enforce compliance with the terms 
and conditions of any instrument by which such transfers of property 
for use as a public park or public recreational area was made, and to 
grant releases from any of the terms and conditions in any such in- 
strument and to convey, quitclaim or release any right reserved to the 
United States if he determines that the property no longer serves the 
purpose for which it was transferred and that such release, conveyance 
or quitclaim deed will not prevent accomplishment of the purpose for 
which the property was so transferred. 
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It appears that the City of Vancouver has requested permission to 
place two buildings on the land—a city hall and a library—and that 
with respect to the city hall, which will be used primarily as an office 
building, you intend to ask the City to pay the unamortized balance 
of the public benefit allowance for the area to be occupied by that 
structure and related facilities, such as driveways, parking areas, etc., 
and thereupon to issue to the City a release of such area from the 
restrictive provisions of the deed, but that some doubt exists whether 
the proposed public library may lawfully be built by the City without 
securing the abrogation of the condition relating to the use of the 
property for public park and public recreational area purposes. 

The Assistant Secretary requests advice as to whether the erection 
of the library building upon the premises, as well as the city hall struc- 
ture itself, would be inconsistent with the purposes of the conveyance 
and whether the City should first be required to obtain release from 
the park and recreational use provisions by payment of the unamor- 
tized allowance for the land so used. 

Section 13 of the Surplus Property Act of 1944, as amended by the 
cited act of June 10, 1948, authorized the conveyance, upon the condi- 
tions therein stated, to any State, political subdivision, instrumental- 
ities thereof, or municipality, of surplus land which, in the determi- 
nation of the Secretary of the Interior, is “suitable and desirable for 
use as a public park, public recreational area, or historic monument, 
for the benefit of the public.” It appears from the legislative history 
of the act of June 10, 1948, that the said provision was contained in 
both the Senate bill (S. 2277, 80th Congress) and the House bill (H. R. 
5799, 80th Congress) , but that an amendment was offered in the House 
(94 Cong. Rec. 5262) to insert after the word “desirable” the words 
“for use in connection with any of its governmental functions or”, 
which, if adopted, would have permitted such conveyances for use in 
connection with any of the other governmental functions of a State, 
political subdivision, or municipality. However, it appears that in 
conference, the House receded from that amendment. See House 
report No. 2037, 80th Congress, 2d Session. Also, it appears from the 
debate on the bill that the use of land conveyed under said section 13 
for public park or public recreational purposes was to be solely for 
those uses. 64 Cong. Rec. 6490. Thus, it is apparent that by the lan- 
guage as contained in the section, the Congress intended that any land 
conveyed pursuant thereto on a 50 percent discount—as here—should 
be used only for the purposes stated—that is, for public parks or for 
public recreational areas and not for other governmental functions. 

Generally, land granted to a municipality upon condition that it be 
used for a stated purpose may not be diverted to other uses outside the 
scope of the grant. Beth Israel Hospital Assn. v. Moses, 275 N. Y. 
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209, 9 N. E. 2d 838; Ritzman v. Los Angeles, 101 P. 2d 541. While, 
with respect to the city hall, the area which would be occupied by the 
building is not shown, it is apparent that whatever it may be, the en- 
tire tract was conveyed to the city at a reduced consideration under 
the act for purposes to be enjoyed by the public at large as a park and 
for recreational uses and the use of a part of it for a city hall would 
seem clearly to be a diversion from the use stated in the statute and 
in the deed. Church v. Portland, 22 Pac. 528. 

With reference to the use of a part of the property for construction 
of a library building, while also the area to be occupied by the building 
is not shown, it is apparent that the area so occupied would not be a 
public park. While libraries—or at least certain types of libraries— 
may in a sense provide some degree of recreation, it is the view of this 
Office that they are generally more properly regarded as educational. 
Webster City v. Wright County, 123 N. W. 193, cited in your letter; 
City of Fort Worth v. Burnett, 115 S. W. 2d 436. Also, in this connec- 
tion, it has been held that the erection of a public library building upon 
a tract of land devised to a city upon condition that it shall be used 
forever solely as a public park is inconsistent with the purpose for 
which the park was dedicated and amounts to a diversion. Hopkins- 
ville v. Jarrett, 162 S. W. 85. Also, in Fort Worth v. Burnett, supra, 
it was held that the erection of a public library building on a portion 
of land in a city which the donor had given the city for park purposes 
was a violation of the terms of the grant. 

In view of the provisions of the statute under which the grant was 
made and of the express terms of the deed, it is the view of this Office 
that the use of part of the property for a city hall and a library would 
be inconsistent with the purposes of the grant and that the release 
should not be issued to the City with respect to either the city hall or 
the library except upon compliance by the City with the provisions of 
the deed relating to release of the conditions as to use of the property. 


[B-115145] 


Quarters Allowance—Maritime Service Enrollees—Allot- 
ment Requirement 


Enrollees of the Maritime Service below officer rank serving on active administra- 
tive duty are entitled to the increased quarters allowances for dependents au- 
thorized by the act of May 19, 1952, effective May 1, 1952, provided they have an 
allotment for dependents as required by section 302 of the Career Compensation 
Act of 1949, as amended by section 4 of the Dependents Assistance Act of 1950 
and claims for such allowances, retroactive to May 1, 1952, may be adjusted 
administratively provided an allotment is instituted retroactively to cover the 
period for which the allowance is claimed, or provided such allotment requirement 
is waived administratively. 
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Comptroller General Warren to the Secretary of Commerce, October 
8, 1953: 

There is before this Office for consideration the claim of Mr. Carling- 
ton E. Foster, chief commissary steward, United States Maritime 
Service, for the difference in quarters allowance at the rate of $77.10 
per month and at the rate of $96.90 per month for over two dependents 
for the period May 1, 1952, to March 1, 1953. 

Mr. Foster claims the allowance computed at the higher rate au- 
thorized for over two dependents by section 302 (f) of the Career 
Compensation Act of 1949, 63 Stat. 813, as amended, effective May 1, 
1952, by section 1 (c) of the act of May 19, 1952, 66 Stat. 79, in view 
of the provisions of section 509 of the 1949 act which was amended by 
section 3 of the said act of May 19, 1952, 66 Stat. 79, 80, to read as 
follows: 

Sec. 509. The provisions of titles II and III of this Act shall apply equally to 
those persons serving, not as members of any of the uniformed services, but 
whose pay or allowances, or both, under existing law or regulation promulgated 
pursuant to law are assimilated to the pay and allowances of commissioned 


officers, warrant officers, or enlisted persons of any rank or grade of any of the 
uniformed services. 


In a letter dated April 7, 1953, from the Chief, Office of Maritime 
Training, Maritime Administration, written in response to a request 
from this Office for a report relative to the claim, it is stated that Mr. 
Foster has three dependents of record for the period in question and 
that his pay grade is E-7, his rate of pay being $221.68 per month plus 
a basic quarters allowance of $77.10 per month. It is further stated 
that basic quarters allowance of $77.10 per month is authorized by 
section 310.21 (a) (1), General Order 23, Revised, Supplement 3, 
Amendment 1 (May 29, 1952), WSA Function Series, Regulations 
for the Government of the United States Maritime Service, which 
provides for the pay and allowances for enrollees of the Maritime 
Service on active administrative duty ; that the amendment which has 
the effect of law since it was issued pursuant to 46 U. S. C. 1126, pro- 
vides, inter alia, that enrollees below officer rank who are entitled to 
receive basic allowances for quarters shall be entitled to an increase 
of such allowances in an amount equal to 14 percent of the monthly 
rates according to the pay grade to which assigned for basic pay pur- 
poses as provided in section 302 (f) of the Career Compensation Act of 
1949, 63 Stat. 813, that said enrollees, however, were not accorded the 
benefits of the Dependents Assistance Act of 1950, 64 Stat. 794, at the 
time of its enactment or as it was amended by the act of May 19, 1952, 
supra, since such legislation was enacted to provide additional allow- 
ances for the dependents of enlisted personnel of the armed services. 
Hence, the claim was administratively disapproved. 

The legislative history of the act of May 19, 1952, shows that section 
8 thereof was introduced by Senator Johnson of Colorado as an 
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amendment to H. R. 5715, which became the said act, and in explain- 
ing its purpose he stated that “this is a technical amendment which 
extends the benefits of the bill to those in the maritime service whose 
salaries are determined as are the salaries of the personnel in the Coast 
Guard.” Congressional Record, March 31, 1952, page 3197. 

General Order 23, Revised, Supplement 3, WSA Function Series, 
dated December 20, 1949, amended section 310.21 of the Regulations 
for the Government of the United States Maritime Service to provide 
that effective January 1, 1950, “Enrollees of the Maritime Service 
while on active administrative duty shall receive the same pay and 
allowances according to cumulative years of service of their respective 
ranks, grades and ratings as are now or shall hereafter be prescribed 
for personnel of the Coast Guard with similar ranks, grades and rat- 
ings in Titles II and III of the Career Compensation Act of 1949 
* * *” Tn accordance with that order the instructions for the United 
States Maritime Service prescribed the basic pay and allowance rates 
set forth in the said Titles II and III of the 1949 act. While it is stated 
that the Maritime Service did not “accord” to its administrative en- 
rollees the increased rates of quarters allowance authorized for en- 
listed personnel by the Dependents Assistance Act of 1950, supra, the 
pay and allowances of enrollees, while serving on active administrative 
duty, were assimilated to the pay and allowances of persons of cor- 
responding ranks, grades and ratings in the Coast Guard at the time 
of enactment on May 19, 1952, of the amendment to the said section 
509. Hence, the plain language of that section as amended now 
operates as a positive statutory prescription of the rates of pay and 
allowances set forth in Titles II and III of the 1949 act, as amended, 
for enrollees of the Maritime Service while serving on active admin- 
istrative duty and, hence, has superseded the authority vested in the 
Maritime Administration by section 216 of the Merchant Marine Act 
of 1936, as amended, 46 U. S. C. 1126 (a) to “fix the rates of pay of 
such persons.” 

Since enrollees below officer rank serving on active administrative 
duty are entitled to the increased quarters allowances authorized by 
section 302 (£) of the Career Compensation Act of 1949, as amended, 
there are for consideration the provisions of section 4 of the Depend- 
ents Assistance Act of 1950, 64 Stat. 795, reading as follows: 

Sec.:4. For the duration of this Act section 302 of the Act of October 12, 1949 


(Public Law 351, Eighty-first Congress), is hereby amended by adding the fol- 
lowing new subsections: 

(g) Subject to the provisions of this section, enlisted members without de- 
pendents shall be entitled to a basic allowance for quarters at the rate of $45 per 
month. 

(h) The payment of the basic allowance for quarters provided in subsection 
(f) of this section for enlisted members with dependents shall be made only for 
such period as the enlisted member has in effect an allotment of pay not less than 
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the sum of the basic allowance for quarters to which he is entitled plus $40 (or 
in the case of enlisted members in pay grades E—4 and E-5, $60; or in the case 
of enlisted members in pay grades E-6 and E-7, $80), for the support of the 
dependent or dependents on whose account the allowance is claimed: Provided, 
That such allotment shall not be required, (1) for the calendar month in which 
such member enters on active duty in a pay status if the allotment is effective 
from the following month; (2) for the calendar month in which such member 
is discharged, if not immediately reenlisted; (3) for the calender month in 
which such member is released from active duty; (4) for the calendar month in 
which dependency ceases; (5) for the calendar month in which dependency com- 
mences if the allotment is effective from the following month; (6) for the calen- 
dar month in which such member is assigned to quarters for himself and his 
dependents or for the calendar month in which such assignment is terminated : 
Provided further, That such allotment may be initiated, continued, modified, 
or discontinued in accordance with such regulations as may be prescribed by 
the Secretary of the Department concerned: And provided further, That the 
minimum allotment required for any month shall be based on the lowest rate of 
basic allowance for quarters to which the member is entitled and the lowest 
pay grade in which the member is serving during such month. 

*(i) The allotment required by subsection (h) of this section shall be paid to 
or on behalf of such dependent or dependents as may be specified by the en- 
listed member concerned, subject to such regulations as the Secretary concerned 
may prescribe. 

(j) Any delay in initiating an allotment as required by this section shall not 
invalidate entitlement to basic allowance for quarters, provided that such allot- 
ment is made retroactive for such period as the member may elect to claim the 
allowance for his dependent or dependents. If the Secretary concerned finds 
that such delay was caused by the exigencies of the service he may waive the 
allotment requirement, or the additional increment thereto, as applicable, for 
such retroactive period. ; 

(k) The entitlement to the basic allowance for quarters provided for by this 
section shall be substantiated in such manner and in accordance with such reg- 
ulations as the Secretary concerned may prescribe. 


It will be seen that under the foregoing provisions payment of the 
increased allowance for quarters to an enlisted member with depend- 
ents generally is contingent upon such member having in effect an 
allotment of his pay for the support of the dependent or dependents 
on whose account the allowance is claimed, such allotment to be in 
an amount not less than the sum of the basic allowance for quarters 
to which he is entitled plus the additional amount specifically provided 
by the statute. It is understood that enrollees of the Maritime Service 
have not had in effect allotments of pay for the support of their 
dependents, it being noted that Article 1114 of the United States 
Maritime Service Instructions provides that no allotments of pay shall 
be registered for any enrollee of the Maritime Service. 

In view of the apparent misunderstanding as to the legal effect of 
the amendment of December 20, 1949, to section 310.21 of the Maritime 
Service Regulations, and of section 509 of the Career Compensation 
Act of 1949 as amended by the 1952 act, this Office will not question 
payments, made prior to receipt of this decision, of increased quar- 
ters allowances on account of the dependents of enrollees below officer 
rank even though the enrollees have not had in effect allotments for the 
support of their dependents as provided by the statute, providing such 
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payments were otherwise correct and in accordance with the Maritime 
Service regulations. However, payments of increased quarters allow- 
ances on account of the dependents of enrollees below officer rank made 
subsequent to October 31, 1953, will be questioned in the audit unless 
such enrollees have in effect allotments of pay for the support of the 
dependents on whose account the allowance is claimed, as required 
by the above-quoted amendment of section 302 of the Career Compen- 
sation Act of 1949 made by section 4 of the 1950 act, and such regula- 
tions as you may issue pursuant thereto, such amendment, as an existing 
part of Title IIL of the Career Compensation Act, having been made 
applicable to the administrative enrollees of the Maritime Service by 
section 3 of the act of May 19, 1952, supra. The amended legislation 
makes no distinction in that respect between enlisted members of the 
armed forces and other personnel made subject thereto. 

With respect to such cases as that of Mr. Foster’s, in which claim 
is made for the difference between the amount of quarters allowance 
which he has been paid for the period since May 1, 1952, and the 
amount authorized by the said act of May 19, 1952, for a member of 
his grade and number of dependents, it will be noted that subsection 
(j) of section 302 of the 1949 act as added by section 4 of the Depend- 
ents Assistance Act of 1950, provides that a delay in initiating an allot- 
ment as required by the section shall not invalidate entitlement to the 
allowance provided that an allotment is made retroactive to cover the 
period for which the member elects to claim the allowance for his 
dependents, and that if the Secretary concerned finds that the delay 
was caused by the exigencies of the service he may waive the allotment 
requirement or the additional increment thereto for such period. In 
view of such provisions the accounts of enrollees entitled to an addi- 
tional amount under the act of May 19, 1952, may be adjusted ad- 
ministratively provided the required allotments are instituted retro- 
actively to cover the period involved or, if you find “that such delay 
was caused by the exigencies of the service,” you may waive such 
requirement in adjusting such accounts. Any such claims that may not 
be adjusted administratively should be forwarded to the Claims 
Division of this Office for settlement accompanied by a report with 
respect to any allotment that may have been instituted retroactively 
or the waiver action, if any, taken in the case. 

The claim of Mr. Foster is enclosed for administrative consideration 
and disposition in accordance with the foregoing, there being no au- 
thority under which this Office may allow him the additional amount 
claimed in the absence of evidence that he has authorized the required 
allotment to cover the period involved or that such allotment require- 
ment has been waived. 


301979°—54———11 
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[B-116225] 


Appropriations—District of Columbia—Construction of 
East Capitol Street Bridge 


The act of June 2, 1950, which authorizes and directs the Commissioners of the 
District of Columbia to construct a bridge over the Anacostia River in the vicinity 
of East Capitol Street, directs Federal agencies to transfer any lands under 
their jurisdiction, necessary for the bridge and its approaches, to the Com- 
missioners upon their request—with no indication such transfers are contingent 
upon the payment of consideration—and therefore the District of Columbia 
appropriations for Capital outlay, Street and Bridge Divisions, are not available 
to pay the National Capital Housing Authority for the land and building required 
by the District of Columbia for the East Capitol Street Bridge and its approaches. 


Comptroller General Warren to the President, Board of Commis- 
sioners of the District of Columbia, October 8, 1953: 


Consideration has been given to your letter of July 14, 1953, in which 
you refer to the provisions of the act of June 2, 1950, 64 Stat. 196, 
authorizing and directing the Commissioners of the District of Colum- 
bia to construct a bridge over the Anacostia River in the vicinity of 
East Capitol Street. You state that pursuant to section 2 of the act, 
the President of the Board of Commissioners, by letter of April 19, 
1952, requested the National Capital Housing Authority to transfer 
certain land, under the jurisdiction of the Authority to the Commis- 
sioners of the District of Columbia, required by the Commissioners 
for the so-called 37th Street exit from the East Capitol Street Bridge 
facility. It is further stated that by letter of April 23, 1952, the 
Executive Director of the Authority advised the Commissioners that 
it must ask for compensation for all the injuries and losses it will 
suffer, including the value of the land that will be transferred for the 
37th Street exit, the reasons for such position apparently being those 
set forth in letter of the Executive Director of the Authority dated 
April 22, 1953, as follows: 


The property is financed by means of sale of the Authority’s bonds to private 
investors and the Public Housing Administration. Security for the bonds is a 
Declaration of Trust by the Authority pledging rental receipts is necessary 
to the benefit of the investors and prohibition against encumbrances. In 
addition there is a pledge of annual contributions by the Public Housing 
Administration. The Public Housing Administration’s decision to the Authority 
is to the effect that the acquisition by the District of the land and building for 
the 37th Street exit to the proposed bridge may be considered “eminent domain 
proceedings” within the terms of the contract and the bond resolution, but 
that the Authority must obtain full market value for the portion of the property 
so taken so that the interests of the bondholders are not jeopardized. Quoting 
from the Public Housing Administration's decision: “To convey the land with- 
out cost to the District would jeopardize the private bondholders and would 
be contrary to the Terms and Conditions (of the contract).” Also, “It should 
further be noted that the disposition of the buildings will result in loss of rental 
revenues and would, if uncompensated, require a greater Federal annual subsidy.” 


You state that the Commissioners of the District of Columbia be- 
lieve that the National Capital Hvusing Authority is required to 








Comp. Gen. ] DECISIONS OF THE COMPTROLLER GENERAL 157 


transfer jurisdiction to the involved land and building to the Com- 
missioners without compensation therefor by virtue of the provisions 


of the above-cited section 2 of the act of June 2, 1950, which provides 
that: 


The Federal agencies having control and jurisdiction over the lands in the 
immediate vicinity of such bridge and approaches thereto shall transfer to 
the Commissioners of the District of Columbia, upon their request, the areas 
to be occupied by such bridge, approaches, and connecting roads, all as shown 
more particularly on plans of such bridge, approaches, and connecting roads, 
to be prepared and approved by the Commissioners of the District of Columbia 
and the Bureau of Public Roads, Department of Commerce: * * * 


You request a decision on this question, and, in the event it should 
be concluded that the District is required to pay for the land and 
building, you request a further decision as to the method of valuation 
to be used in determining the amount to be paid therefor. 

Implicit in your submission is the principal question proper for 
consideration by this Office, namely, whether the funds provided 
tor the construction of the East Capitol Street Bridge are available 
to pay the Authority for the property to be transferred. And, this 
question must be determined in the light of the provisions of the 
appropriation acts making such funds available, and of the basic act 
of June 2, 1950, authorizing the construction of the bridge. 

While the appropriations for Capital outlay, Street and Bridge 
Divisions, contained in the annual District of Columbia Appropria- 
tion Acts for the fiscal years 1951 through 1954 are available in general 
terms “For expenses necessary” in carrying out bridge and highway 
projects in the District of Columbia, nothing is found in the terms 
thereof or in the legislative history of the appropriation acts dis- 
closing a congressional intention that such funds be available to pay 
for the Federal property required to be transferred pursuant to sec- 
tion 2 of the 1950 act above quoted. So far as that statute is concerned, 
in view of the plain and uncompromising mandate contained therein 
directing Federal agencies to transfer any lands under their juris- 
diction to be occupied by the bridge—with no indication anywhere 
that such transfers are contingent upon the payment of some con- 
sideration therefor—I am constrained to conclude that any such lands 
as are necessary for the bridge and its approaches were intended by 
the Congress to be transferred to the District of Columbia without 
payment of compensation. No reason is perceived for making an 
exception in the case of the property under the control of the National 
Capital Housing Authority. 

There has not been overlooked in this connection the last proviso 
to section 1 (d) of the District of Columbia Alley Dwelling Act of 
June 12, 1934, 48 Stat. 930, as amended by the act of June 25, 1938, 
52 Stat. 1186, which provides generally that any land, building or 














158 DECISIONS OF THE COMPTROLLER GENERAL [33 


structure of the National Capital Housing Authority required for the 
purposes of the United States or of the District of Columbia may be 
transferred thereto upon payment to the Authority of the reasonable 
value of such property. However, in view of the general terms of 
that statute, as opposed to the terms of the transfer provision in the 
later act of 1950, which are directed specifically and only to the land 
in the immediate vicinity of the pruposed bridge and its approaches, 
it is believed that the provisions of the later act must be regarded as 
controlling here. 

Accordingly, you are advised that the appropriations to the Dis- 
trict of Columbia for Capital outlay, Street and Bridge Divisions, are 
not available to pay for the land and building thereon of the National 
Capital Housing Authority required by the District of Columbia for 
the East Capitol Street Bridge and its approaches. Consideration of 
your second question is thus unnecessary. 

It may be suggested that if, as represented, the conclusion here 
reached will have an adverse effect upon the interests of certain 
private bondholders, the matter should be brought to the attention of 
the Congress for its consideration and such remedial legislation as 
may be required. 


[B-117121] 


Allowances and Differentials—Cost-of-Living Allowance— 
Inclusion in Lump-Sum Leave Payments 


An employee of the Department of Agriculture stationed in Puerto Rico whose 
resignation was effective subsequent to the publication, in the Federal Register, 
of a Civil Service Commission regulation which revoked the 25 percent cost-of- 
living allowance for Federal Employees stationed in Puerto Rico, and subse- 
quent to the date an administrative directive was issued establishing the effective 
date of such regulation within that Department, may not have such allowance 
included in lump-sum leave payment for the leave period extending beyond the 
effective date established in such directive, notwithstanding the employee's 
resignation was effective prior to the date established by the administrative 
directive. 


Comptroller General Warren to Jesse W. Lee, Department of Agri- 


culture, October 8, 1953: 


Reference is made to your letter of September 15, 1953, transmitting 
a supplemental payroll voucher in favor of Mr. Simplicio Vera-Rosado, 
an employee of the Production and Marketing Administration, San- 
Juan, Puerto Rico, in the amount of $235.75 for cost-of-living allow- 
ance incident to a lump-sum leave payment, and requesting a decision 
as to whether said voucher properly may be certified for payment. 
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It is stated in your letter that Mr. Vera-Rosado resigned effective 
at the close of business July 31, 1953; that he was paid for 607 hours 
accumulated and accrued annual leave on D. O. Voucher No. 24-1224, 
August 17, 1953; and that his annual leave would have extended to 
seven hours after the beginning of business November 16, 1953. The 
25 percent cost-of-living allowance was excluded from the afore- 
mentioned payment because of the amendment of Chapter III, Part 
350, sections 350.10 and 350.11, of the regulations of the Civil Service 
Commission, published in the Federal Register July 22, 1953, which 
revoked the 25 percent cost-of-living allowance for Puerto Rico and 
the Virgin Islands of the United States. It is further stated that the 
amended regulation became effective in the Department of Agricul- 
ture on August 2, 1953. 

You express doubt as to the applicability of the amended regula- 
tion to exclude the cost-of-living allowance from the lump-sum leave 
payment since Mr. Vera-Rosado resigned subsequent to the date of 
publication thereof but prior to the date it became effective in the De- 
partment of Agriculture. 

The aforementioned amendment to part 350 of the regulation, 18 
F. R. 4247, provides, with respect to effective date, as follows: 

Effective upon publication in the Federal Register or at any subsequent date 
not later than the beginning of the first pay period which begins after the date 


of publication in the Federal Register, as elected by each department or agency 
§§ 350.10 and 350.11 are amended as set out below. 


The effective date was established within the Department of Agri- 
culture by Budget and Finance Memorandum No. 255, issued July 28, 
1958, as August 2, 1953. 

It was held in decision of August 8, 1946, 26 Comp. Gen. 102, as fol- 
lows (quoting from syllabus) : 

The lump-sum payment for leave authorized by the act of December 21, 1944, 
upon separation from service is not for computation on the basis of any and all 
compensation changes occurring in the interim between the date of separation 
and the expiration of the leave period to be considered in determining the amount 
of such payment, but on the basis of the employee’s rights under all applicable 
laws and regulations existing at the time of separation which would have 


affected his compensation had he remained in the service for the period covered 
by his leave. 


Applying the foregoing rule to the instant case, payment of the 
25 percent cost-of-living allowance may not be made beyond August 
1, 1953, since the regulation providing for the discontinuance of the 
allowance and the administrative directive establishing the effective 
date as August 2, 1953, were in existence prior to the date of separa- 
tion. Cf. 26 Comp. Gen. 214. 

Accordingly, the payroll voucher, returned herewith, may not be 
certified for payment. 
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[B-116900] 


Transportation—Dependents—Military, Naval, etc., Per- 
sonnel—Debarment from New Duty Station—Concurrent 
Travel Subsequetly Authorized Prior to Member’s Departure 


An Army officer transferred overseas, whose dependent wife was authorized to 
travel to the overseas station at the same time as the officer, is not entitled under 
paragraphs 7008-2 and 7008-3 Joint Travel Regulations, to reimbursement for 
the cost of transporting wife from old station to a designated place in the United 
States and thence to the port of embarkation, but is limited to the cost of travel 
from the old station to the embarkation port even though the officer was originally 
advised that concurrent travel for dependent wife could not be authorized. 

Comptroller General Warren to Lieutenant Colonel F. E. Barr, De- 


partment of the Army, October 9, 1953: 


There has been received from the Chief of Finance by second en- 
dorsement dated August 31, 1953, your letter of August 10, 1953, 
transmitting a voucher in favor of Lieutenant John R. Tapia 
(0947809) in the sum of $325.26 as monetary allowance for his wife’s 
travel from Fort Knox, Kentucky, to Los Angeles, California, thence 
to Fort Hamilton, New York, Port of Embarkation, and requesting 
decision as to whether payment thereon is authorized. 

By paragraph 24, Department of the Army Special Orders No. 17 
dated January 27, 1953, the officer was relieved from assignment at 
Fort Knox, Kentucky, and transferred to Camp Kilmer, New Jersey, 
effective May 13, 1953, for shipment to Fort Amador, Canal Zone, 
with 30 days delay to count as leave. By form letter of February 9, 
1953, headquarters, United States Army, Caribbean, Fort Amador, 
Canal Zone, which evidently did not relate specifically to an applica- 
tion by the officer, he was advised that housing for dependents was 
critically short in the Canal Zone, and that concurrent travel for his 
dependent could not be authorized. However, by letter of May 15, 
1953, Headquarters, United States Army, Caribbean, addressed to 
the member at Fort Knox, he was advised that due to unexpected 
evacuation of personnel and avail:bility of quarters, coordinated 
travel in his case was authorized. By Headquarters Second Army 
Travel Authorization of Dependents No. 538, dated May 28, 1953, 
his wife (address shown as Fort Knox, Kentucky) was directed upon 
call of the Port Commander to proceed to a Port of Embarkation for 
further transportation to the overseas station. By paragraph 30, 
Special Orders No. 141, dated June 15, 1953, the member was trans- 
ferred from Camp Kilmer, New Jersey, to Fort Hamilton, New York, 
for concurrent travel to his overseas station. 

The officer has certified that his dependent commenced travel from 
Fort Knox on April 10, 1953, the date on which he presumably de- 
parted his,old duty station in a leave status, and arrived at Los Angeles 


~ wee & Of hi Fe a CUS 


ee ee rr ee ee eee ee ee ee ee ee ee ee, re ee ee ee ee 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 161 


on April 15, 1953, and that she traveled from Los Angeles to Fort 
Clayton, Canal Zone, via Fort Hamilton, New York, port of embar- 
kation, June 10 to 29, 1953, for all of which he has been paid $54 repre- 
senting allowance as for dependent travel from Fort Knox to Fort 
Hamilton. Your question is whether you now may pay the officer 
travel allowance for such travel from Fort Knox to Los Angeles under 
authority of paragraph 7008-3 of the Joint Travel Regulations, and 
from Los Angeles to Fort Hamilton under paragraph 7008-2a of said 
regulations. 

Section 303 (c) of the Career Compensation Act of 1949, 63 Stat. 
814, provides that members of the uniformed services when ordered to 
make a change of permanent station shall be entitled to transportation 
for dependents to and from such locations as may be prescribed by the 
Secretaries concerned. Paragraph 7008-2a and b, Joint Travel Regu- 
lations, promulgated pursuant to said act, provides that irrespective 
of whether travel in fact is performed concurrently where the de- 
pendents are authorized to travel at the same time the member travels 
to the overseas station the member shall be entitled to transportation 
of dependents at Government expense from the point where the de- 
pendents are located upon receipt of change of station orders to the 
port of embarkation, not to exceed the cost from the old permanent 
station tothe port. Paragraph 7008-3, Joint Travel Regulations, pro- 
vides that when the dependents are not authorized to travel to the 
member’s new permanent station at the time the member departs from 
his old duty station, transportation of dependents at Government ex- 
pense is authorized from the place where the dependents are located 
upon receipt of change of station orders to any place in the United 
States the member may designate not to exceed the cost from the old 
permanent station to such designated place, and later from such des- 
ignated place to the member’s overseas station via the appropriate port 
of embarkation. Thus, where officers are ordered overseas on a per- 
manent change of station with no prohibition against their dependents 
accompanying them to their new station, the transportation for de- 
pendents within continental United States to which they are entitled 
incident to such orders is limited to travel from old station to the port 
of embarkation, and where the orders are to a station at which de- 
pendents are not permitted, or to which they may not travel until after 
the officers’ arrival thereat, they are entitled to transportation of 
dependents at Government expense from the old station to such place 
as the officer may designate and from that place to the new station upon 
receipt of proper authorization. The additional transportation au- 
thorized in cases where dependents are not permitted to accompany 
officers to their new station is for the purpose of travel to the place 
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where the dependents will reside during the period of separation, and 
whether travel performed was to such place can be established only 
by the fact of separation. Hence, while under the provision of said 
paragraph 7008-3 an officer’s dependents are not required to remain 
at his old station or, if not at his station, at the place where they were 
located upon receipt of the change of station orders, until his de- 
parture from continental United States, the conclusion appears re- 
quired that the travel to the overseas station as performed, that is, 
concurrently with that of the officer, or separately because travel con- 
current with that of the officer was prohibited, is determinative of the 
extent of the entitlement of an officer to transportation of his de- 
pendents for travel performed by them while he is in a leave status 
or on temporary duty at or near the port of embarkation awaiting 
transportation. 

In the present case, since the wife was authorized to and did travel 
to the overseas station at the same time.as the member, for which he 
has been reimbursed on the basis of the distance from the old station 
to the port of embarkation, no further payment is authorized. Ac- 
cordingly, the voucher and supporting papers will be retained in this 


Office. 


[B-103259] 


Pay—Retired—Survivor Benefit Payments—Election To 
Receive Reduced Retired Pay—Uniformed Services Con- 
tingency Option Act, 1953 


Regulations providing for survivor benefit payments under the Uniformed Serv- 
ices Contingency Option Act of 1953, may permit members who complete 18 years 
of service between November 1, 1953, and April 30, 1954, or members who retire 
between those dates with at least 18 years of service to make election to receive 
reduced retired pay, in order to provide survivorship annuities for dependents, 
not later than the day preceding the date of completion of 18 years of service, 
or April 30, 1954, whichever is later. 


Inasmuch as section 10 of the Uniformed Services Contingency Option Act of 
1953, which authorizes survivorship annuities for dependents if member elects 
to receive reduced retired pay, provides that all such annuities shall accrue from 
first day of the month in which the retired member dies, regulations implementing 
the act may provide that the effective date of deduction in retired pay of such 
members will be the effective date of retirement for active members and the first 
day of the month in which the election is effective in the case of retired members. 


Comptroller General Warren to the Secretary of Defense, October 
13, 1953: 


Reference is made to letter of September 23, 1953, from the Assistant 
Secretary of Defense, requesting decision as to whether this Office 
would be required to object to the inclusion of certain provisions indi- 
cated below, in the regulations proposed to be issued in connection with 
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the implementation of the Uniformed Services Contingency Option 
Act of 1953, Public Law 239, 67 Stat. 502, approved August 8, 1953. 

Section 3 of said act provides, in part, as follows: 

(a) An active member may elect, prior to the completion of eighteen years of 
service which is creditable in the computation of active-duty pay in the uniformed 
service of which he is a member, to receive a reduced amount of any retired pay 
which may be awarded him as the result of service in his uniformed service in 
order to provide one or more of the annuities specified in section 4, payable 
after his death, in a retired status to his widow, child, or children, if such widow, 
child, or children are living at the date of his retirement. * * * An active 
member who has heretofore completed the eighteen years of service may make 


this election within one hundred and eighty days after the effective date of 
this Act. * * * 

(b) A retired member who has heretofore been awarded retired pay by a 
uniformed service may, within one hundred and eighty days after the effective 
date of this Act, elect to receive a reduced amount of that retired pay in order 
to provide one or more of the annuities specified in section 4, payable after his 
death to his widow, child, or children. An election so made shall thereafter be 
irrevocable. 


It is proposed to incorporate in the statutory regulations issued 
pursuant to section 8 of the act, 67 Stat. 504, a provision to the effect 
that if a member wishes to make an election as provided in the above- 
quoted provisions of law, he must do so not later than the day preced- 
ing the date of completion of 18 years of service, or April 30, 1954, 
whichever is later. The two groups of personnel about whom there 
uppears to be some uncertainty and who would be covered by the 
proposed regulations are, (1) active members who will have completed 
18 years of service shortly after the effective date of the act, and (2) 
members retired shortly after the effective date of the act. The effec- 
tive date of the act is November 1, 1953. In other words the regula- 
tions would permit a member who completes 18 years’ service between 
November 1, 1953, and April 30, 1954, or a member who retires between 
those dates with at least 18 years of service, to make his election not 
later than April 30, 1954. The regulations appear clear except insofar 
as cases involving members who might be retired during the period 
November 1, 1953, to April 30, 1954, and who, on April 30, 1954, would 
have less than 18 years of service. It would seem that the regulation 
should be clarified as to the date by which such members must make 
an election. 

The apparent purpose of the provisions of said act which permit 
active members who heretofore have completed 18 years of service 
and retired members who heretofore have been awarded retired pay, 
to make an election within 180 days after the effective date of the act, is 
to give them that length of time to become familiar with the provisions 
of the act and the actuarial tables to be issued under section 8 thereof 
and to decide whether their particular circumstances are such as to 
make an election desirable. Active members who will not have 18 
years of service until on or after May 1, 1954, will have at least that 
much time after November 1, 1953, for the same purpose. Conse- 
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quently, if active members who will complete 18 years of service be- 
tween November 1, 1953, and April 30, 1954, are required to make an 
election prior to the completion of 18 years of service, the act is dis- 
criminatory as to that small group and in some cases an election 
might be required before the members rights could be made known to 
him. While it may be argued that the members of such small group 
come within the provisions of the first sentence of section 3 (a) of 
the act relating to election prior to the completion of 18 years of serv- 
ice, it is the established rule of statutory construction that where 
adherence to the strict letter of the law would lead to injustice, or to 
absurdity its true meaning must be ascertained and given effect. 
Hence, the general purpose of the statute should be kept in mind and 
its provisions should be given a fair and reasonable construction 
with the view of effecting its object and purpose. United States v. 
Katz, 271 U. 8. 354, Darby-Lynde Company v. Alexander, 51 F. 2d 56, 
Town of Clayton v. Colorado and South Railway Company, 51 F. 2d 
977, 82 C. J. S. 589, 590, notes 62-68 and cases there cited. The greater 
includes the lesser and, in the absence of a provision expressly cover- 
ing active members who would otherwise be required to make their 
election during the grace period, November 1, 1953, and April 30, 1954, 
fixed by the statute in the present case, it is not.to be assumed that the 
Congress intended to give them less time than those who had thereto- 
fore retired or completed eighteen years’ service. It appears proper to 
conclude, therefore, that such members may make an election at any 
time prior to May 1, 1954. 

The second question presented relates to section 4 (c), 67 Stat. 503, 
of the act which provides, as follows: 

(c) The reduction to be made in the retired pay of an active or retired mem- 
ber who has made an election under section 3 shall be computed by the uniformed 
service concerned in each individual case, as of the date of retirement in the 
case of an active member and as of the date of election in the case of a retired 
member, by an actuarial equivalent method using as a basis appropriate actuarial 
tables selected by the Board of Actuaries designated in section 8 and an interest 
rate of 3 per centum per annum or such other interest rate as the Secretary of the 
Treasury, after considering the average yield during the preceding six months 
on outstanding marketable long-term obligations of the United States, may specify 
by August 1, of any year as applicable for the succeeding calendar year. In the 
case of an active or retired member the computation shall be made at the time 


of retirement, or election, as appropriate, and the actuarial equivalent method 
and actuarial tables shall be those in effect at that time. 


It is proposed to include in the regulations issued under the statute 
a provision to the effect that the effective date of deduction in retired 
pay will be the effective date of retirement for active members and 
the first day of the month in which the election is effective in the case 
of retired members. 

The above-quoted provisions of law are far from clear as to whether 
it was intended that, in the case of retired personnel, reduction in re- 
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tired pay should commence as of the date of election or whether refer- 
ence is made only to the method of computing the amount of reduction, 
such method being based on the actuarial tables in effect on that date 
and the age of the retired member and of certain of his beneficiaries 
at that time. Under such circumstances, and since there appears to 
be no other provision which expressly states when the deductions from 
the retired member’s pay are to commence, it appears proper to look 
to such other provisions of the act as might throw light on the legis- 
lative intent. There appears to be no question that it would be desir- 
able from an administrative standpoint to have both reductions in 
retired pay and payments to beneficiaries commence on the first day of 
a month and not be prorated for fractional months. Recognition of 
that fact is contained in section 10 of the act which provides that all 
annuities shall accrue from the first day of the month in which the 
retired member dies. In the example cited in your request for decision 
of a retired member electing on the 15th day of the month to come 
under the plan and dying later in the same month, his beneficiaries 
would be entitled to an annuity from the first day of that month and, 
in the absence of a statutory provision to the contrary, it would seem 
proper that the deduction from his retired pay should commence on 
the same day, so that the deduction would be made for the same 
period that protection was obtained for the dependents. 

Accordingly, you are advised that this Office would not be required 
to object to payments or collections based on regulations in consonance 
with the foregoing, promulgated under the authority contained in 
section 8 of the Uniformed Services Contingency Option Act of 1953. 


[B-114211] 
Subsistence—Per Diem—Vessel Employees 


A civilian employee of the Military Sea Transportation Service assigned to a 
ship who, under travel order authorizing payment of per diem allowance in ac- 
cordance with “NCPI 240.8-3,” performed land travel wholly within Japan, to 
and from a military installation, during period per diem for such travel was 
eliminated pursuant to provisions of “NCPI 240.8-3” and paragraph 45, Stand- 
ardized Government Travel Regulations, as amended, is not entitled to per diem 
for such travel notwithstanding employment agreement provided subsistence 
would be furnished or per diem in lieu thereof authorized in event employee was 
officially assigned ashore. 


Comptroller General Warren to George G. Tannen, October 13, 
1953: 


Reference is made to your letter of February 17, 1953, relative to 
office settlement dated February 5, 1953, which disallowed your claim 
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for per diem in lieu of subsistence incident to certain travel performed 
as a civilian employee of the Department of the Navy, Military Sea 
Transportation Service, Western Pacific Area, during the period from 
March 5 to May 28, 1952, in the amount of $21.90. The disallowance 
was for the reason that under the administrative instructions in effect 
at the time, where the travel involved was performed wholly within 
Japan, per diem was not authorized for travel to and from military 
installations. 

In brief, it appears that the travel was performed from Yokohama 
to Hakata, Japan, and return, incident to your assignment on the 
USNS LSM 335, under travel orders dated March 5 and May 26, 1952, 
respectively ; that under the terms of the travel order dated March 5, 
1952, per diem was authorized to be paid in accordance with the pro- 
visions of “NCPI 240.8-3”; that it was provided by paragraph 2 of 
your employment agreement dated August 13, 1951, that, in the event 
you were “officially assigned ashore,” you would be furnished subsist- 
ence or that a per diem allowance in lieu of actual subsistence expenses 
would be authorized “in accordance with reference (a),” i. e., the 
Civilian Marine Personnel Instructions, as amended. 

As you were not “officially assigned ashore” but in a travel status, 
so far as material here it appears that you only are entitled to such 
per diem as properly may be paid under the provisions of “NCPI 
240.8-3” as provided in your travel order. In this connection under 
date of July 27, 1953, it was reported by the Department of the Navy, 
Military Sea Transportation Service, that “‘CMPI 240’ has not been 
issued, and in the absence thereof, the provisions of ‘NCPI 240° apply 
to the travel of civilian marine personnel.” 

With respect to the aforesaid matter, by both “NCPI 240.8-3” and 
paragraph 45 of the Standardized Government Travel Regulations, as 
amended, also referred to in your travel orders, it is provided, in sub- 
stance, that a reduction in the per diem allowance authorized to be paid 
may be made when local conditions warrant within administrative dis- 
cretion. Pursuant to said authority, by General Headquarters, Far 
East Command, Circular 25, dated May 30, 1951, as modified by Gen- 
eral Headquarters, Far East Command, letter “AG 240 (15 Feb. 1952) 
COM-F” of February 15, 1952, the payment of per diem for travel 
performed wholly in Japan, to and from military installations, was 
eliminated, as stated in the Office settlement. It follows that there is 
no authority for the payment of per diem covering the travel involved, 
from Yokohama to Hakata, Japan, and return, from appropriated 
moneys. 

Accordingly, the Office settlement dated February 5, 1953, must be, 
and is, sustained. 
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Compensation—Postal Service—Longevity Increases— 
Service Requirements 


The savings provision in section 2, act of May 3, 1950, which permits retention 
of promotion credits for longevity increases, is applicable to postal clerks in first- 
class post offices who temporarily occupied supervisory positions on the date of 
enactment of the said act, and who thereafter returned to their former positions, 
in the same manner as if the employees had not been temporarily transferred to 
such positions ; however, such construction does not apply to employees occupying 
positions for which no additional grades had been established by the act of July 
6, 1945, as amended, until completion of 13, 18, or 25 years service. 


Comptroller General Warren to the Postmaster General, October 


13, 1953: 


Reference is made to letter of July 31, 1953, from Acting Postmaster 
General, reference 4, requesting a decision concerning the length of 
service requirements for advancement of certain employees to the 
various longevity grades established by the act of May 3, 1950, Public 
Law 500. The following example of Employee “A” is cited as typical 
cf the class of employees involved: 


mosenen top aetomatic erece &..........................-. August 1, 1941. 
GConserted to erage 9 (P. %.. 186) 2. ee July 1, 1945. 
Ambomenthe mromotiot, Grade): Wiican eenns July 1, 1946. 

pO ees aera July 1, 1947. 
Promspied G0 mrade 13 CP. . Th Si) ona eee eee ns November 1, 1949. 
POON tb SiR: Bin CRG cscs eh nest February 1, 1950. 
I Ci esmcnrncricls emipcneaieeniaciinneenasenge July 1, 1950. 


The argument is advanced in the Acting Postmaster General’s letter 
that the employee in the cited example is entitled to promotion to the 
second longevity grade as of August 1, 1951, upon the basis of his being 
included within the savings provisions of section 2 of Public Law 
500, 64 Stat. 102, reading as follows: 

Employees on the rolls on the date of enactment of this Act, who are in the 
highest automatic grade of their position or who are in additional grades, shall 
retain promotion credit under the provisions of section 2 (e) of the Act of 
October 28, 1949 (Public Law 428, Eighty-first Congress), and under those pro- 
visions of the Act of July 6, 1945 (Public Law 134, Seventy-ninth Congress), 
which are repealed by section 4 of this Act to the same extent as though such 
provisions had remained in effect, and thereafter shall be promoted to longevity 


grades A, B, and C at the beginning of the quarter following the completion of 
three, five, and seven years of service, respectively, in the next lower grade, * * * 


While not specifically stated in the letter of the Acting Postmaster 
General, it is assumed that the employee, in the cited example, was a 
clerk in a first-class post office and would have been entitled to pro- 
motion to additional grades upon the basis provided in the act of July 
6, 1945, Public Law 134, 59 Stat. 435, prior to section 4 of Public Law 
500, 64 Stat. 102, had he not been transferred to the supervisory posi- 
tion in question. Upon such assumption it would appear—as stated in 
the Department’s letter—that as of January 31, 1950, the employee 
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involved would have had to his credit three and one-half years’ service 
toward promotion to the second longevity grade, and therefore, had he 
not been transferred to the supervisory position would have been 
entitled to advancement to the second longevity grade on August 1, 
1951—at the completion of one and one-half additional years of service 
as authorized under the said savings provision of section 2 of Public 
Law 500. 

The case presented is not deemed to fall within the literal language 
of the said savings provision. However, I certainly do not consider 
that the Congress in enacting the said provision intended to discrimi- 
nate against those postal employees who, in the interest of the postal 
service, were performing temporarily, on the date of enactment of 
Public Law 500, supervisory duties involving greater responsibilities 
than those pertaining to the position to which such employees re- 
turned following the enactment of that law. In view thereof, and since 
the legislative history of Public Law 500 clearly indicates that the 
Congress intended to grant employees an election to advance to the 
additional grades in the manner provided in that law or in accordance 
with the method provided in Public Law 134, supra, and the act of 
October 28, 1949, Public Law 428, whichever is more advantageous, 
the conclusion is warranted that the savings provision in section 2 of 
Public Law 500 is applicable to clerks in first-class post offices who 
transferred to and were occupying supervisory positions—under the 
circumstances set forth in the Department’s letter—on the date of 
enactment of Public Law 500, but who thereafter returned to their 
former positions, in the same manner and to the same extent as if such 
employees had not been temporarily occupying supervisory positions 
on the date of enactment of that law. 

However, nothing stated herein shall be construed as applying to 
employees occupying positions for which no additional grades had 
been established by Public Law 134 unless they shall have completed 
the necessary 13, 18, or 25 years of postal service as contemplated by 
Public Laws 428 and 500, as construed by decisions of this Office. 
See decision of October 16, 1952, 32 Comp. Gen. 192, and unpublished 
decision of September 24, 1952, B-111257. 

The submission of the Department is answered accordingly. 


[B-117108] 


Transportation—Dependents—Children Under 21—For- 
eign Service Travel Regulations 


Under the Foreign Service Travel Regulations, applicable to agencies partici- 
pating in Point 1V activities, which authorize the payment of traveling expenses 
for children under 21 years of age to a transferred employee, an overseas em- 
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ployee of the Foreign Agricultural Service, whose wife and daughter were ready 
to join him when notified to cancel plans because the employee was to be trans- 
ferred to an unspecified country and whose daughter reached majority while 
awaiting determination of such country, may not be reimbursed the cost of 
transporting the daughter to that country. 

Comptroller General Warren to A. M. Flatequal, Department of 


Agriculture, October 14, 1953: 


Reference is made to your letter of September 18, 1953, transmit- 
ting a voucher, and supporting papers, in the amount of $254.20 in 
favor of Talmadge E. Duncan, an employee of the Foreign Agricul- 
tural service, covering traveling expenses of his daughter (over 21 
years of age) from Ripley, Mississippi, to Guayaquil, Ecuador, with 
a request that a decision thereon be rendered as to whether the voucher 
may be certified for payment. 

It appears that Mr. Duncan, pursuant to travel authorization No. 
398 (FAR), dated June 20, 1951, reported to his foreign post of duty, 
Fazenda Ipanema, Brazil, on July 21, 1951; that travel for his imme- 
diate family was authorized from Griffin, Georgia, to such post ; that his 
family was ready to join him when they were notified, due to a revision 
of the foreign country’s request for technical assistance in a different 
field, to cancel their plans as Mr. Duncan was to be transferred to 
another country ; and that before final agreement and decision on Mr. 
Duncan’s withdrawal and transfer to another country could be made 
his daughter, on June 29, 1952, reached the age of 21. The travel for 
which reimbursement is claimed was performed between the dates of 
October 8 and 11, 1952. Reimbursement of travel expenses was au- 
thorized in the travel authorization “in accordance with law, Depart- 
ment regulations, Point IV Regulations, and Standardized Govern- 
ment Travel Regulations.” The voucher is administratively recom- 
mended for payment since the family was ready and able to complete 
travel prior to the date the daughter reached the age of 21, and the 
delay, although directed by, was beyond the control of the Depart- 
ment of Agriculture. 

It is noted that travel authorization No. 196-53, dated July 28, 1952, 
is cited on the voucher as authority for the travel involved. However, 
such authorization with respect to transportation expenses of Mr. 
Duncan’s family is specifically limited to transporting his wife from 
Griffin, Georgia, to Quito, Ecuador. 

Foreign Service Travel Regulations, the benefits of which are avail- 
able to agencies participating in Point IV activities of the Act for 
International Development, 64 Stat. 204, as amended, authorize the 
traveling expenses of the employee’s “family.” So far as here per- 
tinent, that word is defined in FSTR 1.2 (b), as follows: 

b. Family— 


* * = . * ” s 
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(2) Children (including step-children and adopted children) who are unmar- 
ried and under 21 years of age or, regardless of age, are physically or mentally 
incapable of supporting themselves. 


While special provision is made in the Foreign Service Travel Reg- 
ulations, FSTR 3.7, for the return to the United States at Government 
expense of unmarried children who have reached the age of 21 while 
overseas, no special provision is made for travel such as here involved. 

Since Mr. Duncan’s daughter became 21 years of age prior to the 
time travel was performed, and before the agreement and decision 
on Mr. Duncan’s withdrawal and transfer to Guayaquil, she did not 
come within the definition of “family” so as to be entitled under the 
applicable regulations to transportation at Government expense. Cf. 
section 1 (d), Executive Order No. 9805. 

Accordingly, the voucher, returned herewith, may not be certified 
for payment. 


[B-117239] 


Personal Services—Private Contract v. Government Per- 
sonnel—Log Scaling Reports 


While the general rule is that personal services for the Government may not be 
obtained upon a contractual basis but are required to be performed by regular 
Federal employees who are responsible to the Government and subject to its 
supervision, the Forest Service, in connection with the sale of forest timber, may 
procure by contract from a commercial scaling bureau, in addition to the log 
scaling report of the “net scale,” reports of the defects which are normally noted 
only mentally by the scalers and deducted in arriving at the “net scale.” 


Comptroller General Warren to Reed H. Jensen, Department of 
Agriculture, October 15, 1953: 


Reference is made to your letter of September 23, 1953 (A Dis- 
bursement R-6 vouchers) requesting decision whether you may cer- 
tify for payment the voucher therewith transmitted in favor of the 
Puget Sound Log Scaling and Grading Bureau. It appears that the 
Forest Service regularly procures from this bureau copies of reports 
of log scaling in connection with the sale of forest timber the cost of 
which is borne by the purchaser. However, the Forest Service has 
found it necessary in addition to the log scaling report of the “net 
scale” to procure reports of the defects which are normally considered 
only mentally by the scalers and deducted in arriving at the net scale. 
This requires additional work by the scalers in recording the estimated 
defects and the voucher submitted covers payment for such services. 
It is reported that it is highly impracticable and unnecessarily expen- 
sive to have this service rendered by regular employees of the Forest 
Service. In that connection the following remarks are contained in 
a memorandum accompanying the voucher: 


Cc 
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This scaling service is performed under specifications adopted by the Forest 
Service official log scaling and grading rules used in the Pacific Northwest and 
the Decimal “C” scale rule. The scaler works entirely on his own in applying 
the scale specifications and rules and is subject only to periodic check to deter- 
mine that the published reports comply with the specifications. His work does 
not require constant supervision. He is checked against the specification. In 
addition, he furnishes his own tools, equipment, transportation, etc. Makes the 
necessary arrangements and contacts with dump operators as to time and 
place of scaling. 

Since determination of the amount of defect is an integral part of the whole 
scale operation involving government logs, the service obviously could not be 
secured from another source. The charge of 5¢ per thousand for compiling and 
furnishing the amount of defect is considered just and reasonable. 

The general rule established by the decisions of the Accounting 
Officers is that personal services may not be obtained upon a contrac- 
tual basis but are required to be performed by regular employees who 
are responsible to the Government and subject to its supervision. 18 
Comp. Gen. 539; 19 id. 594. Exceptions to such rule have been recog- 
nized in a few cases where employees were not available or qualified 
to perform the work and where unusual conditions encountered in the 
accomplishment of an object for which a particular appropriation was 
made so necessitated. In this-connection it may be observed that the 
requirement is one of policy rather than positive law and where it is 
administratively determined that it would be substantially more eco- 
nomical, feasible, or necessary by reason of unusual circumstances to 
have the work involving personal services performed by non-govern- 
ment parties this Office will not object to the procurement of such 
work through proper contract arrangement. 31 Comp. Gen. 372. 
Upon the facts presented in your submission this Office would not be 
required to object to the procurement of the defect scale reports by 
contract. 

The voucher, which is herewith returned, may be certifiied for pay- 
ment in the absence of other objection. 


[B-108149] 


Pay—Retired—Disability Retirement Pay—Entitlement 
Based on Correction of Records—Appropriation Chargeable 


A former Naval Reserve officer, whose naval record has been corrected by the 
Board for Correction of Naval Records pursuant to section 207 of the Legislative 
Reorganization Act of 1946, as amended, to show that he was permanently in- 
capacitated for active duty at time of release because of a physical disability 
incurred while on active duty under orders contemplating naval service in excess 
of thirty days, is entitled to retired pay retroactive to date of such release, less 
any amounts received from the Veterans Administration. 


The right to active duty pay or retirement pay which arises from the correction 
of naval records pursuant to section 207 of the Legislative Reorganization Act of 
1946, aS amended, becomes established when the Secretary of the Navy ap- 
proves the decision of the correction board, and therefore payments of such pay 
for retroactive periods based on corrections of naval records under said section 
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should be charged to the appropriation “Claims, Department of Defense” for 
payments prior to the date the Secretary of the Navy approved the decision of the 
correction board and proper current appropriations should be charged with pay- 
ments subsequent to that date. 


Assistant Comptroller General Weitzel to the Secretary of the Navy, 
October 16, 1953: 


Reference is made to letter of the Assistant Secretary of the Navy 
for Air, dated September 22, 1953, with enclosures, requesting de- 
cision as to whether payments of active duty pay and allowances for 
the period April 9 to 30, 1946, and of retired pay—computed at 75 
per centum of the pay of his rank—for the period May 1, 1946, to June 
5, 1953, are authorized in the case of Commander Nathaniel H. Matros, 
United States Naval Reserve. It is stated that June 5, 1953, is the 
date of the officer’s claim following the action of the Board for Cor- 
rection of Naval Records in his case, and that such retired pay amounts 
to $27,549.03. 

It appears that Nathaniel H. Matros held a commission in the 
Officers’ Reserve Corps from April 21, 1932, to January 7, 1941; that 
on January 24, 1941, he accepted appointment as lieutenant, United 
States Naval Reserve; that he reported for active duty on March 13, 
1941; that he was released from active duty on April 8, 1946; that he 
then held a temporary appointment in the rank of commander; and 
that his total service as of that date was 13 years, 11 months, 2 days. 
Also, it appears that on April 11, 1946, he appeared before a naval 
retiring board which found that he had not suffered any physical disa- 
bilty of such character as to absolutely disqualify him for active duty ; 
and that on August 22, 1946, such finding was approved by the Presi- 
dent. It further appears that on July 12, 1951, Commander Matros 
was authorized to appear before a physical evaluation board; that the 
said board found he was unfit to perform the duties of his rank, as of 
the date of his separation from active duty, by reason of disability in- 
curred while on active duty and in line of duty; that the Physical 
Review Counsel concurred in the findings of the physical evaluation 
board; and that on October 16, 1951, the Assistant Secretary of the 
Navy for Air directed that Commander Matros be placed on the re- 
tired list effective September 1, 1946. 

In decision of this Office dated September 4, 1952, B-108149, ad- 
dressed to Commander J. B. Warner, SC, United States Navy, it was 
held, citing and following 30 Comp. Gen. 409, that Commander 
Matros was not entitled to disability retirement pay since he was not 
entitled to receive basic pay when it was determined—subsequent to 
October 12, 1949, the date of approval of the Career Compensation Act 
of 1949, 63 Stat. 802—that he was unfit for service. 
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It now appears that on May 18, 1953, the Board for Correction of 
Naval Records—established pursuant to section 207 of the Legislative 
Reorganization Act of 1946, as amended by the act of October 25, 1951, 
65 Stat. 655—reviewed Commander Matros’ service record and de- 
cided that it should be corrected to show that he was: 

(a) Retained on active duty until 30 April 1946. 

(b) Incapacitated for active service on 30 April 1946, because of physical 
disability incurred while on active duty and in line of duty; that his incapacity 
is permanent and is the result of an incident of the service, having been in- 
curred subsequent to 24 March 1941, and suffered in line of duty from disease or 
injury while employed on active duty subsequent to that date, pursuant to orders 
contemplating extended naval service in excess of thirty days. 

(c) That his incapacity was incurred subsequent to 15 August 1945, the 
effective date of commencement of service in the grade of Commander, to which 
grade he had been appointed for temporary service in time of war or national 


emergency, and that his incapacity was incurred prior to 30 April 1946, when he 
was released from active duty. 


(d) That he was placed on the physical disability retired list as of 1 May 
1946. 


It further appears that on June 1, 1953, the Secretary of the Navy 
approved the foregoing decision and that on July 2, 1953, the Chief 
of Naval Personnel directed that appropriate changes be made in 
Commander Matros’ records so as to reflect the above decision of the 
correction board. Also, it appears that the Secretary of the Navy has 
determined that if Commander Matros is held to be entitled to dis- 
ability retirement pay beginning prior to October 1, 1949, and if he 
elects under section 411 of the Career Compensation Act of 1949, 63 
Stat. 823, to qualify for retirement pay under the provisions of that 
act, his percentage of disability will be one hundred, his years of 
active service, six, and the highest rank satisfactorily held by him for 
retirement pay purposes will be that of commander. In such con- 
nection it is noted that the computation of the amount payable for the 
period May 1, 1946, to June 5, 1953, apparently is on the basis, on and 
after October 1, 1949, of 75 per centum of the active duty pay pre- 
scribed in the Career Compensation Act of 1949 and in the amendment 
of May 19, 1952, thereto, 66 Stat. 79, for a commander with service 
of over 12 and less than 14 years. 

In decision of February 27, 1953, 32 Comp. Gen. 372, it was held 
that an officer of the Marine Corps Reserve whose record was 
corrected by the Board for Correction of Naval Records pursuant 
to the said section 207 of the Legislative Reorganization Act of 1946, 
60 Stat. 837, as amended, to show that he was permanently in- 
capacitated for active service at the time of his release from active 
duty, by reason of physical disability suffered in line of duty while 
employed on extended active duty, was entitled to disability retire- 
ment pay retroactive to the date of such release. See, also, decision of 
July 1, 1953, 33 Comp. Gen. 1. Under the principles enunciated in 
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those decisions, Commander Matros is entitled to active duty pay and 
allowances for the period April 9 to 30, 1946, and to disability retire- 
ment pay beginning May 1, 1946, less any amounts received from the 
Veterans Administration. Should he make an election, under section 
411 of the Career Compensation Act of 1949, supra, “to qualify for 
disability retirement pay under the provisions of this Act,” his retire- 
ment pay from October 1, 1949, to April 30, 1952, should be computed 
on the rate set forth in the said act for a commander with over 12 years’ 
service and on and after May 1, 1952, such retirement pay should be 
computed on the rate of pay authorized by the amending act of May 
19, 1952, 66 Stat. 79, for such grade and length of service. 

A copy of a communication from the Comptroller of the Navy, 
dated March 10, 1952, forwarded with your letter, states that claims 
(apparently as distinguished from current obligations) arising from 
the correction of naval records pursuant to section 207 of the Legis- 
lative Reorganization Act of 1946, as amended, supra, will be paid 
from the appropriation “Claims, Department of Defense.” In such 
connection, Commander Matros’ right to pay by reason of the correc- 
tion in his records became established when the Secretary approved 
the decision of the correction board, that is on June 1, 1953. Since 
the submission apparently is concerned with the amount to be paid 
from the said appropriation, it may be stated that it reasonably ap- 
pears that the overall period for which the said appropriation should 
be charged would be from April 9, 1946, to May 31, 1953, payments of 
retirement pay beginning with the month of June 1953 to be charged 
to current retired pay appropriations. 

The question presented is answered accordingly. 


[B-116565] 


Housing — Civilian Personnel — Rents — Retroactive De- 
creases 


While statutory regulations or administrative policies may be modified from 
time to time, consistent with applicable law, they may not be amended so as to 
operate retroactively to decrease or increase rights already vested or fixed except 
to correct obvious errors, and therefore a revised rent schedule fixing rents for 
Government-owned quarters may not be made effective retroactively so as to 
permit refund of amounts charged for period prior to issuance of revised rent 
schedule which amounts were in excess of those fixed in the schedule. 


Comptroler General Warren to Colonel R. J. B. Page, Department 
of the Army, October 20, 1953: 


By 6th Endorsement dated August 6, 1953, ENGCZ, the Chief of 
Engineers forwarded to this Office your letter dated April 27, 1953, 
MRGCB, and enclosures, requesting a decision as to the legality of 
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proposed payments by you of the claim submitted by Kenneth A. 
Hinton and 50 others for refund of alleged over-collection of rent 
which they were required to pay for Government-owned quarters 
occupied at Riverdale, North Dakota, at rates prescribed in District 
Circular No. P-46 dated June 28, 1952, during the period June 30 to 
October 18, 1952, as employees of the Corps of Engineers, Garrison 
District, Bismarck, North Dakota. The rates were revised effective 
October 19, 1952, by District Circular No. P-50 pursuant to the appli- 
cable law and other regulations referred to below, and it is urged in 
the papers submitted that the reduction in rental rates should be made 
effective retroactively. 

Paragraph 3 of Circular No. P-46 indicates that the rates covered 
thereby were estabilshed by means of regular appraisals locally taking 
into consideration various factors, as compared with similar items in 
private facilities, in the Fort Lincoln and Riverdale areas. Paragraph 
5 of that circular reveals that those rates were promulgated in com- 
pliance with a firm directive from “higher authority” to put such 
rates into effect by June 30, 1952. While it was there indicated that 
the rental rates so fixed were to be given further consideration upon 
the basis of a separate reappraisal and review—as was done—in ac- 
cordance with 1st Endorsement dated October 8, 1952, from the Office 
of the Chief of Engineers, Washington, D. C., paragraph 2 of District 
Circular No. P-50, dated October 23, 1952, properly advised all per- 
sons and officers concerned, as follows: 

2. The reconsideration of the approved rental rates for Government house- 
keeping and nonhousekeeping quarters referred to in paragraph 5 of District 
Circular P-46 dated 28 June 1952, resulted in a reappraisal by a board of apprais- 
ers. That reappraisal was approved by MRD and OCE and the rates established 
are attached as an inclosure to this District Circular, and will be effective as of 
19 October 1952. Full consideration was given to the expressed intent of the 
Division Engineer (see paragraph 5, District Circular P-46, dated 28 June 1952) 
to make the new rates retroactive to 30 June 1952, but the length of time neces- 


sary to make final determination of the rates, and other factors, precluded ful- 
fillment of this proposal. 


In that respect it is noted the new rates effective October 19, 1952, 
included some increases, as well as decreases of rental rates in some 
cases, which also are not regarded as retroactive prior to that date. 

The basic law in this matter is contained in section 3 of the act of 
March 5, 1928, 45 Stat. 193 (5 U. S. C. 75a). Also, section 1413 of 
the act of July 15, 1952, 66 Stat. 661, relative to fiscal year 1953, 
provided that Bureau of the Budget Circular A-45 dated June 3, 1952, 
shall be controlling over the housing rental activities of all depart- 
ments, agencies, and corporations of the Government. Those au- 
thorities, however, contain no provision requiring that retroactive 
effect be given to rental rates administratively prescribed in conform- 
ance therewith. It is noted that section 1413, supra, contemplates that 
circular A-45 may be amended or changed during such year, but, as 
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to the submitted cases and others similar, it must be held that while 
those statutory regulations or the administrative policies of housing 
rentals may be subject to modification from time to time under Budget 
Circular No. A-45, consistent with applicable law, they may not be 
amended so as to operate retroactively to decrease or increase a tenant’s 
right already vested or fixed, except to correct obvious errors. Com- 
pare 17 Comp. Gen. 566; 32 éd. 316, and 529, and cases therein cited. 

The revised schedule promulgated with District Circular No. P-50 
does not appear to have resulted solely from any obvious error in 
Circular No. P-46, and based upon the present record, payment of 
the instant claims should be declined by you in line with the above- 
cited decisions and rule. 

Therefore, the file and 51 claims forwarded with you letter of April 
27, 1953, are returned herewith for disposition by your office in ac- 
cordance with the foregoing. 


[B-111846] 


Collections—Refunds—Contract Overpayments Voluntarily 
Refunded by Contractor Prior to Renegotiation—Disposition 


An amount voluntarily refunded to an agency by a contractor for the purpose 
of reducing the total contract amount prior to negotiations for a revised con- 
tract price may be transferred to the applicable appropriation by the agency 
without being held in suspense in a deposit fund account pending final price re- 
vision. B-111846, December 29, 1952, modified. 


Comptroller General Warren to the Secretary of the Army, October 
21, 1953: 


Reference is made to letter dated April 27, 1953, from the Under 
Secretary, requesting reconsideration of Office decision of December 
29, 1952, B-111846, to Lieutenant Colonel C. W. Farnum, Finance Of- 
ficer, relative to the disposition of an amount ($193,241.30) volun- 
tarily refunded to the contracting officer by General Motors Corpora- 
tion (GMC Truck and Coach Division) for the purpose of reducing the 
total contract amount prior to negotiations for a revised price pur- 
suant to provisions of contract No. W-20-089-ORD-4689, dated May 
13, 1949, and supplement No. 11 thereto dated December 26, 1951. 

In the letter of April 27, 1953, it is stated: 

The contract in question called for redetermination of the contract price by 
negotiations between the contractor and the contracting officer. The object of 
this price redetermination is to eliminate from the final price any allowance 
for contingencies which failed to materialize during performance of the contract. 
The redetermined price is obtained not by operation of any rigid formulae but 
by the mutual agreement of the parties. These negotiations are based upon 
actual experience of the contractor in performance of the contract and, except 


that the ultimate price must be within certain percentage limitations expressed 
in the contract, are similar in nature to initial price negotiations. 





cece 





—————————— 


cece 
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The voluntary refund by the contractor in this case was made in anticipation 
of negotiations with the contracting officer to settle upon a redetermined price. 
In this light, it must be considered an admission by the contractor that the price 
should be redetermined downward to the extent of the refund. It would obvi- 
ously be considered such an admission by the contracting officer in bargaining 
for the final redetermined price. That the refund may properly be so considered 
is demonstrated by the absence of any advantage to the contractor in making a 
conditional deposit with the Government. Thus, the refund is in reality the re- 
turn of an admitted overpayment. 


It is stated further that holding amounts so refunded in suspense in 
a deposit fund account delays the utilization of these funds for pro- 
curement of additional requirements and may not only retard the expe- 
ditious placement of awards for munitions and material required for 
the national defense but may also affect the availability of these funds 
for obligation; and it is requested that the Department of the Army 
be authorized to continue its present practice of transferring refunds 
of the nature in question to the applicable appropriation as prescribed 
by paragraph 18, Special Regulations No. 35-210-30, dated June 4, 
1952. 

This Office is advised informally that in some cases amounts vol- 
untarily refunded by contractors are much larger than the amount re- 
funded under the contract above referred to and that considerable 
periods of time sometimes elapse before final price revisions are made. 

Upon reconsideration of the matter, it is held, in view of the facts 
and reasons hereinabove set out, that amounts voluntarily refunded by 
contractors in cases such as that under consideration may be trans- 
ferred to the applicable appropriation without being held in suspense 
in a deposit fund account pending final price revisions. The decision 
of December 29, 1952, is modified accordingly. 


[B-117084] 


Leaves of Absence—Lump-Sum Payments—Appointment to 
Position Exempt From Annual and Sick Leave Act of 1951— 
Presidential Appointees 


An employee subject to the Annual and Sick Leave Act of 1951 who, without a 
break in service, accepts a position (Presidential Appointment) exempted from 
such act by section 1 of the act of July 2, 1953, is not entitled to a lump-sum 
leave payment under the act of December 21, 1944, as amended—which provides 
for such payments upon separation from the service—even though the employee 
was not an incumbent of the exempt position at the time of enactment of the 
1953 Act. 


Comptroller General Warren to the Secretary of Agriculture, Octo- 
ber 21, 1953: 


Reference is made to the letter of September 16, 1953, from the Act- 
ing Secretary of Agriculture, requesting decision whether lump-sum 
payment for the annual leave to the credit of Mr. Walter F. Schreiber, 
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former employee of the Foreign Agricultural Service of your Depart- 
ment, could be made to him upon his being sworn in on August 5, 1953, 
as a Commissioner, United States Tariff Commission, a Presidential 
appointment. 

The Acting Secretary states that it has been urged that it is not 
clear the language of section 2 (a) of the Annual and Sick Leave Act 
of 1951, Public Law 102, contemplates a situation where an employee 
is not an incumbent of the exempt position at the time of the enactment 
of said law, but accepts such an appointment at a later time, having to 
his credit annual leave in his immediately preceding Federal employ- 
ment and, therefore, that, under such circumstances, a lump-sum leave 
payment will be proper. 

Section 1 of the act of July 2, 1953, Public Law 102, 67 Stat. 136, 
amends section 202 of the Annual and Sick Leave Act of 1951, by 
adding the following pertinent provisions: 


(c) (1) This title shall not apply to the following officers in the executive 
branch of the Government * * *: 

(A) persons appointed by the President by and with the advice and consent of 
the Senate, or by the President alone, whose rates of basic compensation exceed 
the maximum rate provided in the General Schedule of the Classification Act of 
1949, as amended; * * * 


Section 2 (a) and (b) of said act reads: 


The accumulated and current accrued annual leave to which any officer ex- 
empted from the Annual and Sick Leave Act of 1951 as a result of the enactment 
of this Act is entitled immediately prior to the date this Act becomes applicable 
te him shall be liquidated by a lump-sum payment in accordance with the Act of 
December 21, 1944 (5 U. 8. C. 61b-6le) or the Act of August 3, 1950 (5 U. S. C. 
61f-61k), except that payment under either such Act (1) shall be based upon the 
rate of compensation which he was receiving immediately prior to the date on 
which this Act became applicable to him, and (2) shall be made without regard 
to the limitations imposed by the amendments made by sections 4 and 5 of this 
Act with respect to the amounts of leave compensable under such Acts. 

In the event any such exempted officer, without any break in the continuity of 
his service, again becomes subject to the Annual and Sick Leave Act of 1951 upon 
the completion of his service as an exempted officer, the unused annual and sick 
leave standing to his credit at the time he was exempted from the Annual and 
Sick Leave Act of 1951 shall be deemed to have remained to his credit. [Italics 
supplied.] 


So far as here pertinent the act of December 21, 1944, 58 Stat. 845, 
referred to in section 2 (a), supra, provides that “Whenever any civil- 
ian officer or employee of the Federal Government * * * is separated 
from the service * * *, he shall be paid compensation in a lump sum 
for all accumulated and current annual or vacation leave to which he 
is entitled under existing law. * * *” 

The following pertinent excerpts are quoted from the Statement of 
the Managers on the Part of the House, Report No. 629, 83d Congress, 
which accompanied H. R. 4654, later enacted as Public Law 102, supra: 


Subsection (a) of section 2 of the conference substitute provides for the 
liquidation by lump-sum payment in accordance with the act of December 21, 





SEE 
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1944, or the act of August 3, 1950, of the accumulated and current accrued 
annual leave to which any officer exempted from the Annual and Sick Leave Act 
of 1951 under the first section of the conference substitute is entitled imme- 
diately prior to the date such section becomes applicable to him. The act of 
December 21, 1944, provides for lump-sum payments to Government officers and 
employees for accumulated and current accrued annual leave due upon their 
separation from the service or transfer to agencies in different leave systems. 
The act of August 3, 1950, provides for payment for accumulated and current 
accrued annual leave to survivors of deceased officers and employees. Since 
the act of December 21, 1944, and the act of August 3, 1950, are amended by 
sections 4 and 5 of the conference substitute with respect to officers and em- 
ployees generally, the operation of such acts with respect to exempted officers 
is discussed in connection with sections 4 and 5 of the conference substitute. 
Payment of such exempted officers, however, is to be at the same rate of compen- 
sation provided in the House bill and the Senate amendment, and is to be made 
without regard to the limitations imposed by the amendments made by such 
sections with respect to the amounts of leave compensable under such acts. 
Payments to exempted officers for leave accrued prior to the date the conference 
substitute becomes applicable to them can only be made when one of the 
conditions of the act of December 21, 1944, or the act of August 3, 1950, is met. 

Since under the conference substitute the accumulated and current accrued 
annual leave of an exempted officer remains in a suspended status and the time 
of payment is contingent upon the happening of a future event, it is contemplated 
that payments for such leave will be made by the agency in which such officer 
is employed at the time of entitlement to payment and will be made from 
current appropriations for such agency. 

- ~ * * ~ * x 


Section 4 (a) of the conference substitute amends the first section of the act 
of December 21, 1944, in the following respects: 

First, the lump-sum payment for unused accumulated annual leave which is 
to be paid an officer or employee upon his separation from the service or, if he 
so elects, upon his entrance into the Armed Forces of the United States or the 
merchant marine of the United States, shall not, after August 31, 1953, exceed 
compensation for any period of such leave in excess of 30 days or the number of 
days carried over to his credit at the beginning of the leave year in which 
entitlement to payment occurs, whichever is the greater. 

* + * 7 x « ” 


Section 4 (b) of the conference substitute is made necessary by the repeal 
of section 3 of the act of December 21, 1944, by section 7 (b) of the conference 
substitute. Sueh section 3 provided that all accumulated and current accrued 
leave shall be liquidated by a lump-sum payment in case an officer or employee 
transfers to an agency under a different leave system. This practice has been 
widely criticized and, therefore, the provision is repealed by the conference 
substitute. Section 4 (b) adds a subsection (e) to section 205 of the Annual 
and Sick Leave Act of 1951 to provide that the annual and sick leave to the 
credit of an officer or employee who transfers without a break in service between 
positions under different leave systems (none of which leave may hereafter be 
paid for) shall be transferred to his credit in the employing agency on an 
adjusted basis pursuant to regulations prescribed by the Civil Service 
Commission. 


It is concluded that, both by virtue of the language of the act and 
of the explanation contained in the Statement of the Managers on the 
Part of the House, section 2 (a) was intended to cover not only those 
officers occupying positions exempted by said act on the date of its 
approval but, also, officers who subsequently are appointed to such 
positions. Therefore, payment for the annual leave in the present 
case would not be proper. 
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[B-115069] 
Contracts—Approval—Contractor’s Liability Upon Award 


A valid and binding contract comes into existence upon the acceptance of a bid 
by an authorized Government contracting officer even though the contract by its 
express terms was not binding until formally approved by a higher Government 
authority, and therefore a contractor who alleges error in bid after acceptance 
by contracting officer but prior to approval by higher authority may not be paid 
any amount in excess of the price fixed in the contract or be released from any 
obligation under the contract, unless there is a finding of mutual mistake in con- 
nection with the contract. 


Comptroller General Warren to the Secretary of the Army, October 
22, 1953: 


I have your letter of May 1, 1953, with enclosures, relative to errors 
which the George E. Detzel Company alleges were made in its bid on 
which contract No. DA-33-058-AII-19 dated March 17, 1953, is based. 
You request a decision as to whether the contract price may be in- 
creased from $71,793 to $72,893. 

The Lordstown Ordnance Depot, Warren, Ohio, by invitation No. 
33-058-53-16 requested bids—to be opened March 6, 1953—for fur- 
nishing all plant, labor, materials and equipment and performing all 
work for the renovation of railroad tracks located at the Depot. In 
response thereto, the George E. Detzel Company submitted a bid in 
which prices were quoted as follows: 


Item No. 1—replacing 27,000 track feet of cross ties at $1.69 per fuot__. $45, 630 


Item No. 2—replacing 27 sets of switch ties at $689 per set__-_____--_- 18, 66 
Item No. 3—replacing 27 sets of switch points at $280 per set-_____--__ 7, 560 
tira eae treet veep sachs ecco aap ction $71, 793 


A notice of award dated March 17, 1953, was mailed to the company 
containing the following clause: 

* * * A formal contract bearing the above contract number will be prepared 
for execution. If approval of the contract is required by its express terms, 
the contract is not fully executed until such approval is obtained. 

The commanding officer at the Depot reported that upon receipt of 
the notice of award the contractor advised the assistant contracting 
officer by telephone on March 20, 1953, that errors had been made in 
the computation of its bid price. By confirming:letter dated March 
21, 1953, the company forwarded its worksheet and explained the 
alleged errors as follows: 

In line with your verbal instructions we are enclosing original copy of our 
work sheet which shows in black pencil figures, the original tabulation of labor 
and material costs for Items 1, 2, and 3 covered by your unit price schedule. 
In reviewing you will note that on our work sheet we also carry Item 4 which 
covers our foreman and odd costs chargeable to the job plus Item 5 which 
carries the portion of insurance and other items chargeable to this job. Items 


4 and 5 were then taken and distributed percentage-wise over the balance of 
the job and in this manner we arrived at our unit cost figures. 


oe 
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The errors which have occurred in addition in the set up of this job, are 
first—under the tabulation of unit number 2, under the column of material, 
in taking our allowable 10% profit figure you will note the item in black pencil 
of $2.00, whereas 10% of $115.00 should have given us $12.00. This would 
have made the total on the material $127.00. This $127.00 added to the total 
labor item would make the total cost cf basic construction cost $15,768.00, 
whereas the black pencil figures will show you $15,758.00. We have penciled 
in red as of March 20, 1953, the figures which are correct and should be in 
these columns. 

Secondly, on the fourth item on the back page of the work sheet, under the 
first column which represents labor costs, we again come to an error in extension. 
The 10% figure set down was listed as $641.00 which was a mistake in calcula- 
tion and should have been $741.00. Again in this column we have a mistake 
in addition, which with the additional $100.00 just mentioned above, would 
give us a total under the labor column of $8,149.00. When the material cost 
in the opposite column is added in this would give us a total of $10,536.00. 
This item No. 4 was then combined with item No. 5 and on the original bid 
sheet we came up with a total figure of $10,978.00 with the pencil notation, 
pro-rated over 1, 2, and 3. This will now be changed as shown in red figures, 
added March 20, and the total should be $12,078.00, pro-rated over items 1, 2, 
and 3. 


The company requested therein that its bid prices be changed to 
read as follows: 


I ras ss esc lhc e a lectins dass lal. Wcshiadicnaeaaal $1.716 per foot. 

I Ic cesses lapis ani ceria api ee cadens nian omgartatlio $699.96 per set. 

NE Fe Pibisie ieein deck getiicenenncis ananassae ascnticebnses $284.07 per set. 
cra ered gi esis erence cimnainarnaa aa $72,893. 


With its above referred-to letter, the company returned copies 
of the contract which it had executed on March 17, 1953, containing 
on its face the following legend— 

This instrument shall be subject to the written approval of the Procurement 


Review Office, For the Commanding General, Headquarters Second Army and 
shall not be binding until so approved. 


By letter of August 10, 1953, the Office of Chief of Finance, for- 
warded a teletype from the Commanding General, Headquarters, 
Second Army, Fort George G. Meade, Maryland, advising that the 
above-cited contract was approved on April 13, 1953. In a teletype 
dated June 16, 1953, the Commanding General stated that it was 
intended to set forth on the contract that it was “subject to correction 
by the- General Accounting Office.” 

While not specifically raised in your letter or enclosures, the real 
question in this case is whether a valid and binding contract was 
consummated upon the acceptance of the company’s bid by the con- 
tracting oflficer—that is, prior to its approval by higher authority. 
The determination of that question is controlling since, if no contract 
came into being until approval was given, the allegation of error 
was made prior to the coming into existence of a binding contract 
conferring rights and obligations which may thereafter be altered 
only upon a finding of mutual mistake. The contracting officer ad- 
mittedly had no actual knowledge of mistake prior to his acceptance 
of the bid. Moreover, there was nothing on the face of the bid of 
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the company to indicate error therein. The abstract of bids shows 
that the five other bids were in the aggregate amounts of $83,187, 
$85,066.20, $107,190, $119,340, and $128,653.65. Because of the wide 
range in the bids, it does not appear that the contracting officer had, 
or should have had, constructive notice of error. Thus, there is no 
basis for relief on the grounds of mutual mistake. This leads to the 
question of whether the lack of the approval specified left the bidder 
free to withdraw his bid. 

In the case of United States v. New York & Porto Rico Steamship 
Company, 239 U. S. 88, 92 and 93, the Supreme Court held, with 
respect to the suit brought by the United States under contract which 
was not in writing as required by statute that— 

There is no principle of mutuality applicable to a case like this, any more than 

there necessarily is in a statute requiring a writing signed by the party sought to 
be charged. The United States needs the protection of publicity, form, regu- 
larity of returns and affidavit [citing statutes] in order to prevent possible frauds 
upon it by officers. A private person needs no such protection against a written 
undertaking signed by himself. The duty is imposed upon the officers of the 
Government not upon him. We see no reason for extending the implication of 
the act beyond the evil that it seeks to prevent. * * * 
The Supreme Court has often reiterated this principle that contracting 
formalities imposed upon the Government are for the sole benefit of 
the Government and may not be enforced against: it by a contractor to 
avoid his obligation. See Clark v. United States, 95 U. S. 539; 
Ackerlind v. United States, 240 id. 531; Purcell Envelope Company v. 
United States, 249 id. 318; American Smelting and Refining Com- 
pany v. United States, 259 id. 75. 

The legal effect of the approval requirement was resolved in the 
case of District of Columbia v. Singleton, et al., 81 A. 2d 335, affirmed 
198 F. 2d 945, wherein the Municipal Court of Appeals for the Dis- 
trict of Columbia held, quoting from the syllabus— 

The statute providing that no contract of $1,000 or more shall be binding upon 
the District of Columbia until approved by the District commissioners renders 
unapproved contracts unenforceable against District but binding upon other 
party, and therefore successful bidder may not refuse to execute contract and 
thus prevent approval by commissioners and thereby relieve himself of conse- 
quences of his default. 

While that case involved a statute which, in specific terms, provided 
that no contract shall be binding upon the District of Columbia until 
approved, a reading of the decision of both courts indicates that the 
holdings therein were based on the rulings of the Supreme Court re- 
ferred-to above, and, also, on the basis that “approval” is solely for 
the benefit of the Government. Hence, it appears that the particular 
language used in the District of Columbia statute was not the con- 
trolling factor in the conclusion reached. The rationale of the decision 
of the appellate court is found in the following statement (198 F. 2d 
945, 948)— 














Comp. Gen.}| DECISIONS OF THE COMPTROLLER GENERAL 183 


Such cases [referring to the cited Supreme Court decisions] clearly contem- 
plates the existence of an obligation on the part of the bidder prior to the crea- 
tion of a contract which will bind the public body. 


Hence, it must be held that the acceptance of the company’s bid 
under the circumstances here appearing gave rise to a valid and bind- 
ing contract, insofar as the company is concerned, under which the 
Government was vested with the right to have performance strictly 
in accordance with the terms thereof. Since the company alone was 
responsible for the submission of its bid, any error therein was due 
solely to its own negligence and was not induced or contributed to in 
any manner by the Government. The error was unilateral and not 
mutual, and, therefore, does not entitle the company to relief. See 20 
Comp. Gen. 652, 30 id, 509, and the cases cited therein. 

Accordingly, I have to advise that there is no legal basis to pay the 
company any amount in excess of the price fixed in the contract or to 
release it from any of its obligations under the contract. 

The papers enclosed with your letter are returned herewith. 


[B-116571] 


Subsistence — Per Diem — Reduction — Meals, Lodgings, 
Ete., Furnished by Foreign Government—Rates—Retroac- 
tive Changes 


Under paragraph 47 (a) of the Standardized Government Travel Regulations, 
which provides for a deduction of one-fifth of the authorized per diem for each 
meal and/or lodging furnished without charge by a Government agency, the 
phrase “Government agency” refers to the United States Government only and 
was not intended to apply to meals and/or lodging furnished to employees by a 
foreign government without cost to the United States so as to reduce the author- 
ized per diem allowance of such employees, and a like result is required in the 
application of similar administrative travel regulations which use the term 
“Government.” 


While administrative regulations which authorize per diem for travel outside the 
continental United States and provide for a deduction of one-fifth of the author- 
ized per diem for each meal and/or lodging furnished without cost to an em- 
ployee, because of his employment status, may not have a retroactive effect, per 
diem for temporary duty travel performed outside the continental United States 
subsequent to the effective date of the regulations is for adjustment under said 
regulations where the meals and/or lodging are furnished without cost by a for- 
eign government, provided the restriction “because of his employment status” is 
satisfied and the employee is notified by travel orders, or other appropriate notice, 
that the travel is subject to the administrative travel regulations. 


Under administrative travel regulations which authorize per diem for travel 
outside the continental United States and provide for a reduced per diem rate 
where Government-owned or operated quarters and/or meal facilities or quarters 
in a facility operated under Government control or supervision are used by an 
employee and paid for from personal funds, the term “Government” refers to the 
United States Government and does not cover meals and/or quarters paid for by 
the employee to a foreign government, or to a facility operated under the con- 
trol or supervision of a foreign government, so as to require reduction in the 
employee’s per diem rate. 












184 DECISIONS OF THE COMPTROLLER GENERAL [33 


Comptroller General Warren to the Secretary of the Air Force, 
October 22, 1953: 


Reference is made to letter dated October 2, 1953, from the Assistant 
Secretary of the Air Force, requesting an interpretation of the phrase 
“Government agency” as used in paragraph 47 (a) of the Standardized 
Government Travel Regulations which provides for a deduction of 
one-fifth of the authorized per diem rate for each meal and/or lodging 
furnished without charge by a Government agency. 

The question arises from the fact that on September 7, 1951, Carl L. 
Youngberg and 18 other civilian employees were ordered to temporary 
duty at the Royal Canadian Air Force Base, Frobisher Bay, Canada, 
where, it is stated, quarters were furnished without charge and meals 
were purchased at a charge of 50 cents for each meal. Other evidence 
on file here indicates a charge of approximately $1.50 per day for 
rations and quarters. The record shows that per diem payments for 
the travel have been made without deduction. 

It is the contention of your Department that under paragraph 47 
(a), quoted below, a deduction should be made in an employee’s author- 
ized per diem while on official duty in Canada where meals and/or 
lodgings are furnished by the Canadian Government without charge. 
You refer to B-66978, August 27, 1947; however that decision related 
to a situation where United States funds had been used to pay for a 
registration fee, which fee included the cost of meals furnished. 

Paragraph 47 (a) of the Standardized Government Travel Regula- 
tions provides as follows: 

Not less than one-fifth of the authorized per diem rate will be deducted for 
each meal and/or lodging furnished without charge by a Government agency. 

The administrative regulations (paragraph 7a (1), section 9, Chap- 
ter AFT11, AFM 40-1) at the time the temporary duty was per- 
formed, provided for a one-fifth deduction “If meals and/or quarters 
are furnished by a Government-owned or operated facility for which 
no direct charge of any kind is collected in cash from the traveler.” 

It is the view of this Office that the language of paragraph 47 (a), 
supra, “for each meal and/or lodging furnished without charge by a 
Government agency,” which, in substance, first appeared in the uni- 
form travel regulations of March 1, 1929, refers to the United States 
Government only and was not intended to apply to meals and/or 
lodging furnished by a foreign government without cost, directly or 
indirectly to the United States. B-66627, July 24, 1947. Also, since 
presumably the word “Government” in paragraph 47 (a) and the 
administrative regulations was intended to be synonymous, a like re- 
sult is required with respect to the application of the administrative 
regulations, 
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The administrative regulations authorizing per diem for travel to 
points outside the continental United States, effective September 22, 
1952, or subsequent to the travel in question, provides in paragraph 
4b (1) (d), Chapter AFT11.9, Air Force Manual 40-1, in part as 
follows: 

The authorized per diem allowance will be reduced by one-fifth for each meal 
and/or night’s lodging furnished without cost to an employee because of his em- 
ployment status * * *. 

While the administrative regulations may not have a retroactive 
effect, per diem for temporary duty travel performed outside the con- 
tinental United States subsequent to September 22, 1952, is for adjust- 
ment under the administrative regulations where the meals and/or 
lodging are furnished without cost by a foreign government, provided 
the restriction “because of his employment status” be satisfied and the 
employee is notified by his travel orders, or other appropriate notice, 
that the travel is subject to the administrative travel regulations. 

Your submission also covers the question of the proper application 
of the provision of the administrative regulations, paragraph 4b (1) 
(d), section 9, Chapter AFT11, AFM 40-1, in effect during the period 
of travel here involved, which provides for a $7 per diem rate in lieu 
of the $11 maximum where “it is known that Government-owned or 
operated quarters and/or meal facilities for all three meals for a day 
are used by the employee and paid for from personal funds.” Con- 
sistent with the view expressed above with respect to paragraph 47 
(a), Standardized Government Travel Regulations, the term “Gov- 
ernment” as used in the administrative regulations would not appear 
to this Office to cover meals and/or quarters paid for by the traveler 
to a foreign government. Likewise, the language of the current reg- 
ulations (paragraph 4b (1) (c)) “quarters in a facility operated 
under Government control or supervision are used and a charge is paid 
out of personal funds” would not be for application to quarters 
furnished and operated under the control or supervision of a foreign 
government. 

Your submission is answered accordingly. 


[B-116803] 


Traveling Expenses—Fares—Lowest First-Class Limita- 
tion—All-Room Trains—Early Departure and Delayed 
Return 


While superior accommodations on all-room trains may not be allowed as the 
“lowest first-class rate” if lower berths are available on other trains be- 
tween the points of travel, an employee who travels on an all-room train, because 
use of a train carrying standard sleepers would require departure eighteen and 
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one-half hours earlier and delay return eleven and one-quarter hours, may be 
reimbursed the difference between the cost of a lower berth and employee’s 
share of the cost of a bedroom which is less than cost of a roomette on the same 
train. 


Comptroller General Warren to Glenn C. Todd, Department of 
Agriculture, October 22, 1953: 


Reference is made to your letter of July 14, 1953, Reference A Dis- 
bursement R-6 Vouchers, transmitting a travel voucher in favor of 
Walter H. Lund, an employee of the Department of Agriculture, in 
which he claims $1.64, representing the difference between the cost 
of a lower berth and his share of the cost of a bedroom used by him 
and another traveler from Portland, Oregon, to San Francisco, Cali- 
fornia, and return, which amount was administratively deducted from 
voucher No. 32147, April 1953 accounts of A. O. Wahlers, symbol No. 
420, covering travel expenses incurred during the period March 1 to 
March 28, 1953. The deduction was made in accordance with 28 Comp. 
Gen. 392 to the effect that superior accommodations between two points 
on all-room trains may not be allowed as the “lowest first-class rate” 
if lower berth facilities are in fact available on other trains between 
the points of travel. 

You state that a lower berth between the two points is $8.30 or $16.60 
round trip, and that the cost of a bedroom is $18.25, $9.12 per person 
or $18.24 round trip (tariffs on file here show cost of bedroom as $31.50 
round trip—$37.50 for two persons, and cost of roomette for round 
trip as $23.10). Furthermore, you are advised that rail travel between 
Portland and San Francisco is available only on the Southern Pacific 
Railroad and that the overnight trains which operate daily between 
those points are the Cascade, carrying only all-room sleepers, and the 
Klamath, which carries standard sleepers. It is stated that the Cas- 
cade and the Klamath leave Portland 4:45 p. m. and 10:10 p. m.; 
arrive at San Francisco 9:15 a. m. and 9:20 p. m. the next day, leave 
San Francisco 5:00 p. m. and 7:30 p. m.; arrive Portland 9:30 a. m. 
and 8:35 p. m., the next day, respectively. Also, it is understood that 
a day train leaves Portland at 7: 45 a. m., arrives San Francisco, 11:15 
p. m.; leaves San Francisco 7:45 a. m., and arrives Portland 11:15 
p. m. 

Mr. Lund left Portland on March 1 on the Cascade, arrived at San 
Francisco March 2 at 9: 15 a. m. to attend a work conference beginning 
that day, left San Francisco March 6 on the Cascade and arrived in 
Portland at 9:30 a.m. March 7. By use of the Cascade rather than 
the Klamath or the day train, a per diem savings was effected in excess 
of the additional cost of the superior accommodations used. 

Section 10 of the act of March 3, 1933 (5. U.S. C. 73b), as amended 
by section 6 of Public Law 600, 60 Stat. 806, 808, restricts transporta- 
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tion costs to not to exceed “the lowest first-class rate by the transpor- 
tation facility used in such transportation” unless certification is made 
that lowest first-class accommodations are not available or use of 
superior accommodations is authorized or approved for purposes of 
security. 

It is the view of this Office that, aside from the per diem savings 
factor, the extent of the early departure and delayed return which 
would have resulted had the Klamath or the day train been used was 
such as to remove those trains from consideration. Accordingly, and 
since by reason of the occupancy with another traveler the cost of the 
accommodations utilized was less than the cost which would have been 
incurred had a roomette—presumably lowest available accommoda- 
tions on the Cascade—been used, the voucher may be certified for pay- 
ment, if otherwise correct. 

The voucher is returned herewith. 


[B-115254] 


Compensation—Holidays—Firefighters, Ete.—Twenty-four 
Hours Duty as Constituting Two Workdays 


The provisions of Executive Order No. 10358 which excuse employees from work 
on holidays are not intended to operate so as to diminish the holiday pay which 
otherwise would be payable to a firefighter under the holiday pay provisions of 
the Federal Employees Pay Act of 1945, as amended, and therefore a firefighter 
whose twenty-four hour duty shift includes on-call duty of twelve hours on a 
holiday is entitled to payment of holiday pay for eight hours on the holiday, under 
the two-thirds rule and the holiday pay provisions of the act, even though such 
shift did not begin on the holiday. 


For the purpose of holiday pay compensation payable under section 302 of the 
Federal Employees Pay Act of 1945, as amended, a firefighter’s twenty-four hours 
of duty in sequence is to be regarded as constituting two continuous twelve hour 
workdays. 


Comptroller General Warren to the Administrator of Veterans 


Affairs, October 23, 1953: 


Reference is made to letter dated September 2, 1953, from the Deputy 
Administrator, requesting review of General Accounting Office Cer- 
tificate of Settlement No. 2162838, dated July 17, 1953, in, the amount 
of $28.32, representing additional compensation claimed and found 
to be due David Woodby for holiday work performed by him on De- 
cember 26, 1952, and January 1, 1953, as an employee (firefighter) of 
the Veterans Administration Hospital, Memphis, Tennessee. In the 
event Certificate of Settlement No. 2162838 is sustained, you request 
a decision whether a firefighter’s 24 hours of duty in sequence may be 
regarded as constituting two consecutive 12-hour workdays. 

It appears that Mr. Woodby is employed as a firefighter whose 
weekly tour of duty consists of two 24-hour shifts and one 12-hour 
301979°—54-_—13 
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shift, or 60 hours per week, and that the employee is subject to the 
two-thirds rule whereby the 60 hours are broken down to allow 20 
hours for sleeping and eating and salary payment made on the basis of 
40 hours. Payment for overtime performed in excess of the 60-hour 
tour of duty is made on the basis of two-thirds of each hour of service. 

It is stated that Mr. Woodby’s workdays for the pay period Decem- 
ber 21, 1952, through January 3, 1953, were as follows: 

12 noon, Tuesday, December 23 to 12 noon Wednesday, December 24. 

12 noon, Thursday, December 25 to 12 noon Friday, December 26. 

12 noon, Saturday, December 27 to 12 noon Sunday, December 28. 


12 noon, Wednesday, December 31 to 12 noon Thursday, January 1. 
12 noon, Friday, January 2 to 12 noon Saturday, January 3. 


Section 302 of the Federal Employees Pay Act of 1945, as amended, 
60 Stat. 218, relative to compensation for holiday work, provides, in 
effect, that employees shall be compensated for not to exceed 8 hours of 


the assigned “duty on a holiday” designated by Federal statute or 


Executive order during hours which fall within his basic administra- 
tive work week of 40 hours and at twice the rate of regular basic com- 
pensation, in addition to extra pay for night duty. 

Executive Order No. 10358, June 9, 1952, provides that the term 
“holiday” as used therein shall include the specific days mentioned, 
including December 25, and January 1 and “any other calendar day 
designated as a holiday by Federal statute or Executive order.” Pur- 
suant to Executive Order No. 10417A, December 6, 1952, December 26, 
1952, was considered as a holiday for pay purposes. 


Sections 2 (b), 6 and 7 of Executive Order No. 10358, provide as 
follows: 


(b) “Workday” means those hours which comprise in sequence the employee’s 
regular daily tour of duty within any 24-hour period, whether falling entirely 
within one calendar day or not. 


> = = . * * * 


Sec. 6. Any employee whose workday covers portions of two calendar days and 
who would, except for this section, ordinarily be excused from work scheduled for 
the hours of any calendar day on which a holiday falls, shall instead be excused 
from work on his entire workday which commences on any such calendar day. 

Sec. 7. In administering the provisions of law relating to pay and leave of 
absence, the workdays referred to in sections 4, 5, and 6 shall be treated as holi- 
days in lieu of the corresponding calendar holidays. 


Payment was made administratively at the holiday rate for 8 hours 
of the workday, 12 noon Thursday, December 25 to 12 noon, December 
26, since that day was considered as the holiday under section 6 of 
Executive Order No. 10358. No payment at the holiday rate was made 
administratively for December 26 and January 1, since the employee 
did not begin a workday on those days. 

While a literal reading of the quoted provisions of the Executive 
order tends to support the conclusion reached by the Veterans Ad- 
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ministration in this matter, it is the considered view of this Office 
that the Executive order was not intended to operate so as to diminsh 
the holiday pay which otherwise would be payable to Mr. Woodby, 
a firefighter, under section 302 of the Federal Employees Pay Act. 
For the purpose of holiday compensation payable under the Act, supra, 
his 24 hours of duty in sequence is to be regarded as constituting two 
continuous 12-hour workdays. Accordingly, the employee, in fact, 
having performed on-call duty of 12 hours on each of the three holi- 
days involved, is entitled, under the two-thirds rule and the holiday 
pay provision of the statute, to payment of holiday pay for 8 hours 
on each of the three days, as allowed in the settlement of July 17, 1953. 
Your submission is answered accordingly. 


[B-117276] 


Personal Money Allowance—Chairman, Joint Chiefs of 
Staff 


Inasmuch as the applicable provisions of law which authorize a personal money 
allowance for the Chairman of the Joint Chiefs of Staff do not recognize duty as 
“prospective” Chairman of the Joint Chiefs of Staff as an entitling factor to suck 
allowance, a Naval officer who is directed to report for duty as “prospective 
Chairman of the Joint Chiefs of Staff” does not accrue the right to such personal 
money allowance prior to the date he qualifies for and assumes the duties of such 
office. 


Assistant Comptroller General Weitzel to the Secretary of the Navy, 
October 26, 1953: 


Reference is made to letter of October 1, 1953, from the Assistant 
Secretary of the Navy for Air, requesting a decision as to the date 
on which Admiral Arthur W. Radford, United States Navy, became 
entitled to receive the personal money allowance of $4,000 per annum 
authorized under applicable provisions of law for the Chairman of the 
Joint Chiefs of Staff. 

It appears that the nomination of Admiral Radford to have the rank 
of admiral while serving as Chairman of the Joint Chiefs of Staff was 
confirmed by the United States Senate on June 2, 1953. By orders 
of June 26, 1953, from the Chief of Naval Personnel, his relief from 
active duty as Commander in Chief, Pacific and U. S. Pacific Fleet, 
was ordered and he was directed to proceed to Washington, D. C., and 
report to the Secretary of Defense for duty as “prospective Chairman 
of the Joint Chiefs of Staff.” Endorsements on such orders show that 
he so reported on July 10, that he was assigned duty as such chair- 
man on August 15, 1953, and that he assumed the duties of that office 
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on the latter date. It is stated that General Omar Bradley, United 
States Army, was relieved as Chairman of the Joint Chiefs of Staff 
on August 15, 1953, and that it is understood Admiral Radford took 
the oath of his new office on that day. 

The office of the Chairman of the Joint Chiefs of Staff was created 
by section 211 of the National Security Act of 1947, as amended by 
section 7 (b) of the act of August 10, 1949, 63 Stat. 581, 5 U.S. C. 
171f and it is provided in subsection (c) thereof that such chairman 
“shall receive the basic pay and basic and personal money allowances 
prescribed by law for the Chief of Staff, United States Army.” Section 
304 (c) of the Career Compensation Act of 1949, 63 Stat. 816, provides 
than an officer is entitled to receive a personal money allowance of 
$4,000 per year “while serving as the Chief of Staff of the Army.” 
Subsection (a) of section 413 of the Officer Personnel Act of 1947, 61 
Stat. 875, authorizes the President to designate officers of the active 
list of the Navy for the performance of any duty of great importance 
and responsibility and provides that such officers may, by and with 
the consent of the Senate, have the grade, rank, pay and allowances 
of admiral “while so serving.” Subsection (c) of the said section 413 
states that each officer so designated shall receive the pay and allow- 
ances prescribed for the grade in which so serving “from the date of 
reporting for the duty designated and until detached therefrom.” 

A right to the personal money allowance which is payable to the 
Chairman of the Joint Chiefs of Staff could accrue to Admiral Rad- 
ford only while he was serving as such chairman for the reason that 
the above-cited provisions of law provide for payment from the date 
of “reporting for the duty designated” and thereafter while so serv- 
ing. Since General Bradley continued to occupy that office until 
August 15, 1953, on which date Admiral Radford qualified for and 
assumed the duties thereof, it seems clear that the latter officer did not 
report for duty as Chairman of the Joint Chiefs of Staff until 
that date and that no right to such personal money allowance could 
accrue to him prior to that time. The fact that he reported in Wash- 
ington in the previous month for duty as “prospective” Chairman of 
the Joint Chiefs of Staff has no bearing on his right to the personal 
money allowance of $4,000 per annum since the cited provisions of law 
do not recognize such prospective status as an entitling factor. 

Your question is answered accordingly. 
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[B-117424] 


Lump-sum Leave Payments—Refunds Upon Reemploy- 
ment—Excess Income Tax Withholding—Refunds 


An employee separated from the service who was reemployed prior to the ex- 
piration of the period for which lump-sum leave payment had been made and 
who was finally separated without having made refund of the lump-sum pay- 
ment covering the unexpired portion of such period, but who had been re- 
credited with the leave, is not entitled to refund of amount withheld from second 
lump-sum leave payment as tax on that part of the leave recredited from the 
first position even though the tax was withheld from first lump-sum payment, 
and any question of excess tax withholding is for adjustment between the 
employee and the Bureau of Internal Revenue. 


Comptroller General Warren to Shirley F. Thomas, Housing and 
Home Finance Agency, October 26, 1953: 


Reference is made to your letter of October 16, 1953, requesting 
decision whether you may certify for payment the voucher therewith 
transmitted proposing refund to John R. Ross of $109.49 withheld as 
tax in a payment made to him upon separation from employment with 
the Public Housing Administration. 

It appears from your submission that Mr. Ross had been separated 
from employment with the National Production Authority on April 
26, 1953, at which time he received a lump-sum leave payment for 
282 hours based on the salary of $8,760 per annum which would have 
carried him in a pay status through 2 hours on June 15, 1953. He 
was reemployed by the Public Housing Administration on May 22, 
1953, at a salary of $8,040 per annum and was requested to refund 
that portion of the lump-sum payment covering May 22, through 2 
hours on June 15 (130 hours) which amounted to $547.42 gross, but 
such refund was not made at that time. Effective August 30, 1953, 
his employment with the Public Housing Administration was termi- 
nated through reduction in force at which time an additional 42 
hours annual leave had accrued to his credit. Therefore, in addition 
to his final salary payment, a lump-sum payment was made to him 
for 172 hours at $8,040 per annum plus one holiday amounting to 
$695.86, from which there was deducted (1) withholding tax ($139.02) 
applicable to the whole $695.86, and (2) the gross refund due from him 
of $547.42 which left a net payment to him of $9.42. 

The proposed refund is based on the contention that as the tax 
was withheld from the first lump-sum payment it should not have been 
withheld for that part of the leave credited and again paid for in the 
lump-sum payment upon final separation from the service. 

The Lump-Sum Leave Act of December 21, 1944, 58 Stat. 845 makes 
definite requirement with respect to refund upon reemployment of the 
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unexpired portion of the leave covered by the lump-sum leave pay- 
ment, and it was held by this Office that the refund must cover the 
gross payment applicable to such unused leave including the tax 
withheld in the prior payment. 24 Comp. Gen. 522. The subsequent 
amendment of the lump-sum leave act by section 4 of the act of 
July 2, 1953, 67 Stat. 137 made no change in this requirement. The 
procedure prescribed in 26 Comp. Gen. 259, where the refund had not 
been accomplished before the employee’s separation from a subsequent 
employment, was intended to accomplish the same result in the final 
analysis as though the refund had been made at the proper time upon 
reemployment. Had such refund been made and the leave recredited 
there would have been no doubt but that upon subsequent lump-sum 
payment the withholding tax would be for application to the entire 
lump-sum payment at that time. The fact that the refund or adjust- 
ment is not made until the subsequent separation from the service, 
when it is accomplished by setoff, does not authorize or require any 
change in that respect. Any question of excess tax withholding is 
for adjustment between the employee and the Bureau of Internal 
Revenue. Accordingly as the withholding tax appears to have been 
computed properly when this employee received his final lump-sum 
payment from your administration the voucher forwarded with your 
letter may not be certified for payment. 
The voucher is returned herewith. 


[B-111365] 


Compensation — Reduction — Restoration — Back Pay 
Rights—Preference Eligible Employees 


A demoted employee who is restored to former position after a successful appeal 
under the Veterans Preference Act of 1944, as amended, which gives special pref- 
erence to veterans in connection with demotions, suspensions, discharges and 
appeals but does not authorize back pay, is not entitled to the difference in pay 
between the two positions for the period of the demotion under the back pay 
provisions of the act of August 24, 1912, as amended by the act of June 10, 1948, 
which authorizes back pay upon restoration to duty after erroneous removal, 
suspension, or furlough without pay. 


Comptroller General Warren to Captain S. L. Anderson, Depart- 
ment of the Air Force, October 27, 1953: 


By letter dated September 28, 1953, the Department of the Air 
Force forwarded here for consideration your 5th endorsement dated 
April 28, 1953, file reference NECF/ALD/mw, and related papers, 
requesting that the question in the basic communication, dated April 
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28, 1953, concerning the propriety of the proposed payment to Mr. 
Charles G. G. Group, representing the difference between the amount 
paid to him as grade GS-9, for the period October 26, 1952, through 
February 14, 1953, and the amount he would have earned as a GS-12, 
had he not been demoted to the former grade as an employee of the 
Department of the Air Force. 

The record shows that Mr. Group was restored by the Department 
of the Air Force effective February 15, 1953, to the higher rating as a 
result of an appeal to the Civil Service Commission concerning his 
demotion. The Commission held that certain procedural requirements 
of section 14 of the Veterans Preference Act of 1944, 58 Stat. 390, had 
not been complied with in effecting his demotion, and it therefore or- 
dered the Department to restore him to his former grade as of the 
date of demotion—which order was complied with. 

It is well settled that an employee is entitled only to the compensa- 
tion of the position to which he is appointed, regardless of the duties 
and responsibilities assigned him and whether the appointment re- 
sults from administrative error or inadvertence. See Price v. United 
States, 80 F. Supp. 542, and cases cited therein. 

Section 14 of the Veterans Preference Act of 1944, supra, gives 
special preference to veterans in the way of prior notice in connection 
with their discharge, suspension for more than 30 days, furlough with- 
out pay, reduction in rank or compensation, or debarment for future 
appointment. Also, as amended by the act of August 4, 1947, 61 Stat. 
723, it grants to such preference eligibles certain rights of appeal to 
the Civil Service Commission from adverse administrative actions and 
provides for mandatory compliance with corrective action recom- 
mended by the Commission. However, the statute contains no provi- 
sion, express or implied, which would serve to obligate the salary ap- 
propriation for the compensation lost by an employee who is dis- 
charged, suspended, furloughed, or reduced in rank or compensation 
and who thereafter, as a consequence of appeal, is reinstated or re- 
stored to his former position, rank, or rate of compensation. 25 Comp. 
Gen. 620; 28 id. 489. 

With regard to statutory authority providing for the reimburse- 
ment of an employee for compensation lost as the result of an erro- 
neous administrative action, there is for consideration the provisions 
of the act of August 24, 1912, 5 U. S. C., 652, as amended by Public 
Law 623, approved June 10, 1948, 62 Stat. 354. However, the “back 
pay” provisions of that act are restricted in scope to situations involv- 
ing erroneous removal or suspension without pay. They do not pro- 
vide for the situation such as is here involved, namely, that of a demo- 
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tion. Thus, it was held in decision of September 28, 1948, 28 Comp. 
Gen. 200, as follows (quoting from the syllabus) : 


A demotion or reduction in grade or compensation may not be regarded as a 
removal or a suspension without pay from the service within the purview of sec- 
tion 6 of the act of August 24, 1912, as amended by the act of June 10, 1948, so 
as to entitle an employee who had been improperly demoted or reduced to the 
benefits of the “back pay” provisions of section 6 (b) of said act upon compliance 
with the conditions prescribed therein. 


In light of the foregoing, and since this Office is not aware of any 
law authorizing “back pay” in the case of a demotion and subsequent 
restoration to the higher position, even as to a preference eligible, you 
are advised that the payment proposed on the submitted voucher is 
not authorized. 


The voucher and accompanying papers will be retained in the files 
of this Office. 


TT 
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[B-115577] 


Pay—Forfeitures—Court Martial Sentences—Pending Re- 
view of Death Sentence 


A member of the Armed Forces under sentence of death is entitled to receive 
pay and allowances pending completion of the appellate review of the record 
of trial unless the sentence expressly provides for forfeiture of pay and 
allowances; however, pay and allowances do not accrue after the expiration 
of such member’s enlistment unless the member is held in the service for the 
convenience of the Government or for the purpose of making good time lost. 


Assistant Comptroller General Weitzel to the Secretary of Defense, 
November 2, 1953: 


Reference is made to letter of May 29, 1953, from the Assistant 
Secretary of Defense, transmitting copies of Committee Action No. 
67 of the Military Pay and Allowance Committee, Department of 
Defense, and requesting decision as to whether a member of the 
Armed Forces under sentence to death is entitled to receive pay and 
allowances pending completion of the appellate review of his record 
of trial when the sentence does not expressly provide for forfeiture of 
pay and allowances. 

In the said committee action it is indicated that since paragraph 
126a, Manual for Courts-Martial, United States, 1951, provides that 
“A dishonorable discharge is by implication included in a death 
sentence,” doubt exists as to the right of a member here concerned to 
accrue pay and allowances by reason of section 1 of the act of March 
4, 1915, 38 Stat. 1065, 10 U. S. C. 876, which provides that pay and 
allowances shall not accrue to a soldier under sentence of dishonorable 
discharge during such period as the execution of the sentence may be 
suspended under authority of the act of April 27, 1914, 38 Stat. 354. 

The effect which might now be given to the said section 1 would 
be limited to the period the execution of a sentence may be suspended 
under current provisions of law comparable to the superseded provi- 
sions of the act of April 27, 1914. Since Article 71, Uniform Code of 
Military Justice, 50 U. S. C. 658, prohibits the suspension of the 
execution of a death sentence, the said section 1 of the act of March 4, 
1915, has no application to the type of sentence here involved. See 
paragraph 88e, Manual for Courts-Martial, United States, 1951. 

Traditionally, the view has prevailed in military law that a sentence 
of death cannot of itself affect the right to such pay as may be due 
at date of approval or execution of the sentence, and that where the 
court intends to adjudge a forfeiture of pay, it must be adjudged in 
express terms. Winthrop’s Military Law and Precedents, 2d Ed., 
page 428; 4 Bull. JAG (August 8, 1945) 337; Legal and Legislative 
Basis, Manual for Courts-Martial, United States, 1951, 179, 180; Di- 
gest of Opinions—The Judge Advocates General of the Armed Forces, 
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Vol. 1, Sent. & Pun., section 35.3; 13 Op. Atty. Gen. 103, 104. While 
the Uniform Code of Military Justice would not appear to prohibit 
the imposing of a total forfeiture, in connection with a death sentence, 
made applicable to pay and allowances becoming due on and after 
the date such sentence is approved by the convening authority in 
accordance with Article 57a, it seems clear that such a forfeiture may 
not be incorporated in a death sentence by implication, thereby 
increasing the punishment imposed by the court. Accordingly, the 
question presented is answered in the affirmative. 

Nothing stated herein should be considered as applicable to a mem- 
ber serving in confinement under a death sentence, pending completion 
of appellate review of his record of trial, after the expiration of his 
enlistment when pay and allowances do not accrue unless the member 
is held in the service for the convenience of the Government or for 
the purpose of making good time lost. Cf. 9 Comp. Gen. 323; 11 id. 
343 ; 23 td. 786 ; 26 id. 702; 28 td. 114; 30 id. 449. 


[B-115874] 


Traveling Expenses—Military, Naval, Etc., Personnel—Per- 
sonal Convenience vs. ““Public Business” 

An Army officer who performed travel and temporary duty incident to orders 
issued at the officer’s personal request that he be temporarily assigned to the 
Armed Forces Institute of Pathology at Washington, D. C. and later to St. Louis 
to take the American Board of Pathology examination, was not on public business 
so as to be in a travel status during such period within the contemplation of 
the travel and transportation allowance provisions of paragraph 3050 of the 


Joint Travel Regulations and is not entitled to payment of travel and transporta- 
tion allowances. 


Assistant Comptroller General Weitzel to Lieutenant Colonel B. H. 
Johnston, Department of the Army, November 2, 1953: 


There has been considered your letter of May 14, 1953, forwarded 
here by endorsement dated June 19, 1953, of the Chief of Finance, 
Department of the Army, requesting decision whether payment prop- 
erly may be made on voucher enclosed therewith in favor of Major 
John K. Frost, MC, in the amount of $231.33, representing a mone- 
tary allowance of 5 cents per mile in lieu of transportation for the 
distance from Washington, D. C., to San Francisco, California, by 
way of St. Louis, Missouri, and per diem for 514 days plus miscel- 
laneous transportation expenses, incident to travel performed between 
those points during the period March 27 to April 1, 1953. 

The travel in question appears to have been initiated under the pro- 
visions of paragraph 28, Special Orders No. 37, Headquarters, Pre- 
sidio of San Francisco, California, dated February 24, 1953, which pro- 
vided that Major Frost should proceed on or about February 25, 1953, 
to Washington, D. C., on temporary duty for a period of 31 days in 
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addition to travel time to work at the Armed Forces Institute of 
Pathology upon the completion of which he was to return to his duty 
station. Such orders provided further “No expense to the Govt.” He 
departed under those orders on February 28 and arrived at Washing- 
ton, D. C., on March 4, 1953. Paragraph 11, Special Orders No. 52 of 
the same command, dated March 17, 1953, amended the orders of 
February 24 to provide that the officer should proceed from Washing- 
ton on or about March 27, 1953, to St. Louis, Missouri, on temporary 
duty for approximately 3 days in addition to travel time “to take exam- 
ination in pathologic anatomy given by the American Bd of Path- 
ology at Washington University Sch of Medicine St Louis Mo on 28 
and 30 Mar 53,” upon the completion of which he should return to his 
proper station. Such orders appear to have been issued on the basis 
of communications dated February 24 and March 12, 1953, from the 
Surgeon General to the Commanding General, Sixth Army, with 
reference to a request made by Major Frost, stating an approval of the 
proposed temporary duty at St. Louis, Missouri, and disapproval of 
temporary duty at Government expense at the Armed Forces Institute 
of Pathology at Washington, D.C. Paragraph 1, Special Orders No. 
62, Headquarters, Presidio of San Francisco, dated March 31, 1953, 
authorized one day of delay chargeable as leave “in order to comply” 
with the cited orders of March 17, 1953. Paragraph 21, Special Or- 
ders No. 78 of the same command dated April 22, 1953, provided that 
the foregoing orders of February 24, March 17, and March 31, were 
revoked, and paragraph 22 of those orders purporting to confirm 
verbal orders of February 25, 1953—on the stated basis that the ex- 
igencies of the service had been such as to preclude the issuance of 
written orders in advance—restated the directions for travel and 
temporary duty contained in the revoked orders and provided that the 
travel to Washington, D. C., and temporary duty there should be at no 
expense to the Government but that travel and per diem allowances for 
travel and temporary duty from Washington, D. C., to St. Louis and 
return to the proper duty station were authorized at Government 
expense under the Joint Travel Regulations. Authority for such 
provision was stated to be the above-cited communication of March 
12, 1953, from the Surgeon General. 

Section 303 of the Career Compensation Act of 1949, 63 Stat. 813, 
provides for the payment of travel and transportation allowances to 
members of the uniformed services traveling under competent orders 
or when away from their designated posts of duty, under regulations 
prescribed by the Secretaries concerned, such regulations to be uniform 
for all services insofar as practicable. Regulations issued under that 
authority are contained in the Joint Travel Regulations. Paragraph 
3050 of those regulations provides that members of the uniformed 
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services are entitled to travel and transportation allowances, as au- 
thorized in accordance with existing regulations, only while in a travel 
status, and that they shall be deemed to be in a travel status “while 
performing travel away from their permanent duty station, upon 
public business, pursuant to competent travel orders, including nec- 
essary delays en route incident to mode of travel and periods of nec- 
essary temporary or temporary additional duty.” The phrase “pub- 
lic business” as so used is understood as relating to some duly au- 
thorized activity or function of the service to which the traveler is at- 
tached, and the travel and temporary duty contemplated is that which 
reasonably may be considered as having been performed under com- 
petent orders in the accomplishment of the purposes and requirements 
of such activity or function. Clearly travel performed primarily for 
personal convenience and benefit is not contemplated. 

The travel and temporary duty involved here appear to have been 
directed in the various cited orders as a consequence of Major Frost’s 
personal request that he be temporarily assigned to the Armed Forces 
Institute of Pathology at Washington and later at St. Louis to take 
the American Board of Pathology examination. That public busi- 
ness was not anticipated by such orders is indicated by the fact that 
leave was granted therein so that the officer might comply with that 
part of the orders authorizing temporary duty at St. Louis. There 
is nothing in the record to indicate that the examination was required 
as a matter of public business within the contemplation of the Joint 
Travel Regulations, or was other than a matter of personal benefit to 
the officer. Cf. 9 Comp. Gen. 490. Under the indicated circum- 
stances it is not established that the officer was in a travel status dur- 
ing the period in question within the contemplation of the governing 
regulations for purposes of entitlement to the travel and transporta- 
tion allowances claimed. Accordingly, payment is not authorized on 
the voucher, which is retained in this Office. 


[B-116833] 


Compensation—Postal Service—Rural Carriers Serving 
Heavily Patronized Routes—Longevity Increases—Inclu- 
sion as Salary in Applying Maximum Salary Limitation 


The longevity increases authorized by the act of May 3, 1950, for postal employees 
after 13, 18, and 25 years of postal service, constitute part of an employee's “total 
annual compensation” within the meaning of that phrase as used in the maximum 
salary limitation proviso in section 17 (d) of the act of July 6, 1945, as amended, 
which authorizes heavy duty allowances (additional compensation) up to such 
limitation for rural carriers serving heavily patronized routes not exceeding 45 
miles, and therefore such longevity increases are for inclusion as salary in ap- 
plying the said maximum salary limitation, and the savings provision of the 
1950 act is not applicable. 
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Acting Comptroller General Weitzel to the Postmaster General, 
November 3, 1953: 


Reference is made to your letter of August 26, 1953, your reference 
50, requesting a decision as to whether the longevity increases (after 
13, 18, and 25 years of postal service) authorized by the act of May 3, 
1950, Public Law 500, 64 Stat. 101, are for inclusion as salary in apply- 
ing the maximum salary limitation contained in section 17 (d) of the 
act of July 6, 1945 (Public Law 134), as amended, 39 U. S. C. 867 (d). 


The provisions of the referred-to statute, prescribing the limitations, 
are as follows: 


(d) The Postmaster General may, in his discretion, allow and pay such addi- 
tional compensation as he may determine to be fair and reasonable in each in- 
dividual case to rural carriers serving heavily patronized routes not exceeding 
forty-five miles in length: Provided, That the total annual compensation of a 
rural carrier serving a heavily patronized route of not exceeding forty-five miles 
in length shall not exceed $4,370, exclusive of maintenance allowance: Provided 
further, That a rural carrier below the maximum grade provided herein shall 
not be granted an additional allowance for serving a heavily patronized route in 
an amount that would exceed $4,370 when added to the salary he would receive 


in the maximum grade. 

It is indicated in your letter that the inclusion of the longevity in- 
creases in applying the maximum salary limitation contained in section 
17 (d) may not be required in view of section 5 of Public Law 500 
providing that none of the provisions of that act (Public Law 500) 
shall be so construed as to reduce the grade or compensation of any 
employee on the rolls on the date of enactment of that act. 

The savings provision contained in section 5 is viewed merely as 
preventing a reduction in grade or compensation of an employee 
which otherwise might have resulted from the application of the pro- 
visions of Public Law 500. To be covered by the said savings provi- 
sion an employee must have been entitled to a higher grade or greater 
compensation under laws in existence immediately prior to the ef- 
fective date of Public Law 500 than under that law. In the example 
cited in your letter it does not appear that the employee suffered any 
reduction in grade or compensation by reason of Public Law 500, 
although it is true that he could not be granted the same heavy duty 
allowances theretofore received in addition to the longevity increases 
provided therein without execeeding the limitation prescribed in 
section 17 (d) of Public Law 134. In the absence of evidence of an 
intent on the part of Congress to the contrary—and I have found 
none—the savings provision in section 5 of Public Law 500 is con- 
strued merely as preventing a reduction in an employee’s aggregate 
compensation only and not as preventing a reduction of an individual 


class of compensation comprising such aggregate so long as the ag- 
gregate amount due is not lessened. 











200 DECISIONS OF THE COMPTROLLER GENERAL [33 


In any event, it would appear that the reductions in the compensa- 
tion due employees of the class described in your letter are required— 
not because of Public Law 500—but rather, by virtue of the maximum 
salary limitation contained in section 17 (d) of Public Law 134, as 
amended. Since that limitation is directed at the “total annual com- 
pensation” it must be concluded that the longevity increases provided 
under Public Law 500 and which constitute part of an employee’s 
“total annual compensation” necessarily must be included in applying 
the said limitation. 


[B-112928] 


Traveling Expenses—Employees Assigned to Duty Over- 


seas—Return to the United States—Separation Require- 
ment 


Under the Administrative Expenses Act of 1946, as amended by the act of Sep- 
tember 23, 1950, which provides that return travel and transportation expenses 
of overseas employees who complete a specified minimum period of service will 
be allowed upon separation from the service, the phrase “upon separation from 
the service” may not be regarded simply as requiring that such employees must 
complete a minimum period of service in an overseas area, and therefore sepa- 
ration from the Federal service is a necessary prerequisite to the payment of 
such expenses by the Government. 


Under the Administrative Expenses Act of 1946, as amended by the act of Sep- 
tember 23, 1950, employees returning from overseas after completion of a 
minimum period of service may not be retained on the rolls in a leave status for 
a short period of time in order that they may seek employment within the United 
States without losing tenure of their employment under section 1310 of the 
Supplemental Appropriation Act, 1952 (Whitten Rider) and in order to eliminate 
requirements of lump-sum leave payment and refund, and other administrative 
complications. 


Under the Administrative Expenses Act of August 2, 1946, as amended by the 
act of September 23, 1950, which provides that return travel and transportation 
expenses of employees assigned to posts of duty outside the continental United 
States will be allowed upon “separation”, it is necessary that complete sepa- 
ration from the service be effected, including lump-sum leave payment, how- 
ever the transportation of household goods and effects, if the expense thereof 
is to be borne by the Government, may begin within two years after the time 
of the employee’s return home. 


The “separation” required by the Administrative Expenses Act of 1946, as 
amended by the act of September 23, 1950, in order to entitle an overseas 
employee who has completed a specified minimum period of service to return 
to the United States at Government expense, is an “actual” or “good: faith” 
separation and it is not distinguishable from separation of other Government 
employees from the service and questions relating to the status and priority for 
reemployment of such employees are for consideration by the United States 
Civil Service Commission. 


Acting Comptroller General Weitzel to the Secretary of the Army, 
November 4, 1953: 


Reference is made to the Acting Secretary’s letter of September 2, 
1953, with attached Statement, presenting for reply certain ques- 
tions and requesting, in effect, reconsideration of Office decision of 
August 16, 1951, 31 Comp. Gen. 36, relative to the return at Govern- 
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ment expense of employees assigned to duty outside the continental 
limits of the United States. 

It is understood that the submission primarily is directed toward 
the possible correction of stated problems existing in the Department’s 
oversea employment program—detailed in paragraph 4 of the State- 
ment accompanying the Acting Secretary’s letter—which problems 
stem essentially from the lack of statutory authority, as ruled in 31 
Comp. Gen. 36, to return employees from overseas posts to their homes 
for the purpose of taking annual or vacation leave. It is urged that 
the statute is susceptible, upon the basis of the arguments presented in 
the Statement, of an interpretation which would not require a break 
in continuity of service when an employee is returned to his home at 
Government expense. 

The questions set out in the referred-to Statement are, as follows: 

a. May the phrase “upon separation from the service”, as used in Section 2 
of 64 Stat. 985, be regarded simply as requiring that employees must complete a 
minimum specified period of service (not less than one or more than three years) 
in an oversea area? 

b. May employees returning from oversea areas after completion of a mini- 
mum period of service be retained on the Department’s rolls in a leave status f r 
a short period of time, in order that they may seek employment within the 
United States without losing tenure of their employment under Section 1310 of 
the Supplemental Appropriation Act, 1952, and in order to eliminate requirements 
of lump-sum leave payment and refund, and other administrative complications? 

c. In the event “a” is answered in the negative, is it necessary that complete 
separation from the service be effected including return of household goods and 
e“ecting a lump-sum leave payment? 

d. If “ce” is answered affirmatively, are there any restrictions on the reemploy- 
ment of the individual being separated? If so, is it considered that the limita- 
tion of “separation” is sufficient to require the passing over of veteran preference 
eligibles or other persons who are entitled to priority consideration for reemploy- 
ment under Civil Service regulations, who are available and eligible for oversea 
employment, simply because they have previously served in oversea areas and 
have been returned therefrom at Government expense? Do the restrictions also 
apply to reemployment within the United States? 

Careful study has been given the views expressed in support of the 
contention that the pertinent sections of the act of September 23, 1950, 
64 Stat. 985, be differently construed, but it seems that there has been 
overlooked in the arguments advanced certain fundamental consid- 
erations which are implicit in Office decision of August 16, 1951, 
B-104200, 31 Comp. Gen. 36. It long has been the rule that an em- 
ployee must present himself at his first duty station at his own expense 
and, similarly, that, upon termination of his services, the expense in- 
curred in returning home must be borne by him. It is not believed 
that it seriously could be contended that the authority contained in 
section 3 (a) of the act of June 5, 1942, 56 Stat. 314, and later in sec- 
tion 7 of the act of August 2, 1946, 60 Stat. 806, was not directed 
primarily toward overcoming that rule with respect to employees 
appointed for duty outside the United States. The act of September 
23, 1950, 64 Stat. 985, as set forth in paragraph 3 of the Statement, 


amended the act of August 2, 1946, so as to establish beyond doubt that 
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employees were entitled to transportation at Government expense 
when returned to the United States for separation upon completion of 
a specified minimum period of service. None of those statutes refer to 
the question of leave. 

Another consideration is that, with the exception of Foreign Serv- 
ice personnel and others assimilated to the laws relating to such per- 
sonnel, the Government has never by express legislation assumed the 
obligation of paying the transportation expenses of employees travel- 
ing to and from the places where they enjoy their annual or vacation 
leave. In that regard it seems appropriate to quote the clear and 
unambiguous language of the pertinent provisions of the Foreign 
Service Act of 1946, 60 Stat. 999, which read as follows: 

Sec. 911. The Secretary may, under such regulations as he shall prescribe, 
mD the travel expenses of officers and employees of the Service, including 
expenses incurred while traveling pursuant to orders issued by the Secretary 
in accordance with the provisions of section 933 with regard to the granting 


of home leave; 
» * 7 * a = 7 


Sec. 933. (a) The Secretary shall order to the continental United States on 
statutory leave of absence every officer and employee of the Service who is a 
citizen of the United States upon completion of two years’ continuous service 
abroad or as soon as possible thereafter. 

I am sure you will agree that any construction by this Office that 
would impute to the Congress an intent to include in section 2 of the 
act of September 23, 1950, authority similar to that so clearly author- 
ized by the Foreign Service Act of 1946, would be tantamount to 
usurping the legislative power, and yet to hold that separation is not 
a necessary incident to the return of an employee at Government ex- 
pense upon the completion of an agreed period of service overseas 
would, as a matter of course, lead to that result. 

It should be pointed out that the problems to which the Acting Sec- 
retary’s letter refer have been to the fore at least since 1946. More- 
over, after the passage of the act of September 23, 1950, this Office 
held to the view that further legislation would be required to author- 
ize the transportation at Government expense of employees returning 
to the United States for so-called home leave. In that regard your 
attention is invited to the Senate Committee Print, 83d Congress, Ist 
Session, of the Report dated January 28, 1953, on Overseas Pay and 
Personnel Practices by the Honorable Olin D. Johnston of the Senate 
Committee on Post Office and Civil Service, wherein, on pages 155 
and 157, the views of the Department of the Army and of the De- 
partment of Defense, respectively, on the need for legislation author- 
izing home leave and leave travel are set forth. Also, see H. R. 
8095, 82d Congress, 2d Session, and H. R. 179, 83d Congress, 1st 
Session, identical bills, proposing the authorization of home leave 
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and payment of incidental transportation expenses between periods 
of overseas service. 

In light of the foregoing, this Office must adhere to the view that, 
in the absence of legislation otherwise, separation from the Federal 
service is a necessary prerequisite to the payment by the Government 
of the transportation expenses of an employee returning to his home 
after a specified period of service overseas. 

Accordingly, questions (a) and (b) are answered in the negative. 
Question (c) is answered in the affirmative with respect to the pay- 
ment of lump-sum leave. The transportation of household goods and 
effects, if the expense thereof is to be borne by the Government, may 
begin within two years after the time of the employee’s return to his 
home. See 28 Comp. Gen. 285, 289. 

In answer to the query contained in the first sentence of question (d) 
it would appear that the separation required by section 2, Public Law 
830, 64 Stat. 985, supra, is an “actual” or “good faith” separation, and 
it is not distinguishable from separations of other Government em- 
ployees from the service. The Department of the Navy has issued 
instructions (OIR Notice 12240, June 4, 1953) providing that, after 
the period of time has elapsed for which lump-sum leave payment has 
been made, the former employee may receive consideration for a new 
appointment overseas and a new employment agreement. This Office 
views the Navy instructions as accomplishing a “good faith” separa- 
tion. The remainder of the question would appear to relate primarily 
to the status and priority for reemployment and would be for consid- 
eration by the United States Civil Service Commission. 


[B-117374] 


Patents—Royalties—Allowable Costs in Contract Price 
Determination 


Payments by a contractor of license fees or royalties on a patented article neces- 
sarily used in the performance of the contract constitute an allowable cost in 
determination of contract price so long as the patent rights have not expired and 
are not otherwise unenforceable, however if the patent should be declared invalid 
during the life of the contract providing for price redetermination, action should 
be taken to assure the contractor licensee is not given credit for royalty pay- 
ments not legally required to be paid the patent owner, and where there is doubt 
as to validity of patent, contracts entered into with licensee should contain a 
provision restricting allowance of license fees or royalties as costs to those which 
contractor-licensee is obligated to pay patentee. 


Acting Comptroller General Weitzel to Secretary of the Army, 
November 4, 1953: 


Reference is made to your letter of October 14, 1953, advising that 
the Judge Advocate General of the Army has recently expressed an 
opinion that a certain patent covering an item of procurement for 


301979°—54——_14 











204 DECISIONS OF THE COMPTROLLER GENERAL [33 


which the Department of the Army has a future requirement is in- 
valid. You state that no court has yet ruled on the validity of the 
patent, but notwithstanding the statutory presumption of patent 
validity established by Title 35 U. S. Code, Sec. 282, a question has 
arisen as to whether it is proper for an Army contracting officer to 
agree, in negotiating a fixed price contract with provision for price 
redetermination, to consider royalty payments made by the contractor- 
licensee to the owner as items of cost for purposes of price redetermi- 
nation. Furthermore, the additional question has arisen as to whether 
it is proper for a contracting officer, having already agreed to con- 
sider such costs, to allow them upon redetermination. 

Under the express terms of the statute to which you refer, it is pro- 
vided that “A patent shall be presumed to be valid” and “The burden 
of establishing invalidity of a patent shall rest on a party asserting 
it.” See, also, in this connection March v. Seymour, 97 U.S. 348; 
Westinghouse Electric and Manufacturing Co. v. Formica Insulating 
Co., 266 U. S. 342, 348, and Amer. Jur. Patents, Section 174. Fur- 
thermore, in the case of McCormick Harvesting Mach. Co. v. C. Ault- 
man Co., 169 U. S. 606, the Supreme Court of the United States 
expressed as settled the rule that when a patent has been regularly 
issued by the Patent Office, it has passed beyond the control and 
jurisdiction of that office, and is not subject to be revoked or canceled 
by the President or any other executive officer of the Government; 
that it has become the property of the patentee, and as such is entitled 
to the same legal protection as any other property; that the only au- 
thority competent to set a patent aside or to annul it is vested in the 
judicial branch of the Government; and that this can be effected only 
by proper proceeding taken in the courts of the United States. 

Accordingly, I have to advise that you properly may determine that 
payments by a contractor of license fees or royalties on a patented 
article necessarily used in the performance of his contract constitute 
an allowable cost, so long as the patent rights have not expired and 
are not otherwise unenforceable. 

However, if during the life of a contract providing for price rede- 
termination, the patent should be declared invalid, necessary action 
should be taken to assure that the contractor-licensee is not given 
credit for royalty payments not legally required to be paid to the 
patent owner. Also, it is suggested that in those cases where doubt 
exists as to,the validity of a patent, contracts entered into with licen- 
sees under such a patent should contain a provision restricting the 
allowance of license fees or royalties as costs to those which the 
contractor-licensee is legally obligated to pay the patentee. 
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Retirement—Foreign Service—Annuity or Federal Em- 
ployees’ Compensation Act Benefits 


While the Federal Employees’ Compensation Act, as amended, requires an elec- 
tion between compensation benefits thereunder and “other payments or bere- 
fits” by reason of the death of an employee, the refund of contributions made 
to the Foreign Service Retirement Fund does not constitute payment of a 
“benefit” within the contemplation of the act, and therefore the widow of a 
Foreign Service Officer who elects to receive compensation under the Federal 
Employees’ Compensation Act, as amended, in lieu of an annuity under the For- 
eign Service Act may be paid contributions made by deceased husband to the 
Foreign Service Retirement Fund. 


Acting Comptroller General Weitzel to Violet R. Allen, Department 
of State, November 5, 1953: 


Reference is made to your letter of September 11, 1953, OF/P- 
J AG, requesting a decision as to whether you properly may certify for 
payment a voucher therewith transmitted, in favor of Mrs. Mariquita 
Atcheson, widow of Foreign Service Officer George Atcheson, Jr., 
covering refund of the balance now remaining of the contributions 
made by the deceased employee to the Foreign Service Retirement 
Fund. 

Your letter states in part: 

Mrs. Mariquita Atcheson received annuity payments from August 17, 1948 to 
April 30, 195i pursuant to Section 832 of the Foreign Service Act, following the 
death of her husband. Subsequently, she elected to receive compensation under 
the Federal Employees’ Compensation Act, as amended (5 U. S. C. 751 et seq.) 
in lieu of an annuity under Section 832 of the Foreign Service Act. An election 
is required under the Federal Employee’s Compensation Act (5 U. S. C. 757) 
as a condition prerequisite to eligibility for benefits thereunder. Mrs. Atcheson 
contended initially that she was entitled to benefits from both systems, con- 
currently, and her election (copy of which is attached) made pursuant to 5 
U. 8. C. 757 was phrased with this in mind. She now has abandoned that con- 
tention and merely requests a refund of accumulated contributions over annuity 
payments. * * * 

You have advised this Office informally that the total amount of 
contributions and interest to the deceased employee’s credit in the 
retirement fund is $10,020.53, and that his widow received annuity 
payments totaling $3,109.26 from the fund for the period August 17, 
1948, through October 31, 1949. The widow received additional pay- 
ments from the fund totaling $3,868.74 for the period November 1, 
i949, through April 30, 1951, but the fund was reimbursed in that 
amount by the Bureau of Employees’ Compensation, which in turn de- 
ducted such amount from its compensation award to the widow. 
Since, in effect, the widow has refunded the $3,868.74 covering the 
period November 1949 through April 1951, there remains in her de- 
ceased husband’s Foreign Service Retirement Fund account the sum 
of $6,911.27 and the submitted voucher is stated in that amount. 
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There is no express provision in the Foreign Service Act of 1946, 
that authorizes a refund of retirement deduction in a case like this. 
However, sections 832 and 841 of the act, 22 U. S. C. 1082 and 1086, 
while not precisely applicable here, are, as you state, indicative of an 
intent on the part of the Congress that there should be returned to 
each contributor or his representative, by annuity payments or refund, 
at least the amount contributed by him to the retirement fund. There 
is for consideration here, also, the following provision of the Federal 
Employees’ Compensation Act, as contained in section 7, as amended, 
5 U.S.C. 757 (a): 

That whenever any person is entitled to receive any benefits under sections 
751-756, 757-791, and 793 of this title by reason of his injury, or by reason of the 
death of an employee, as defined in section 790 of this title, and is also entitled 
to receive from the United States any payments or benefits (other than the 
proceeds of any insurance policy), by reason of such injury or death under any 
other Act of Congress, because of service by him (or in the case of death, by 
the deceased) as an employee, as so defined, such person shall elect which benefits 
he shall receive. * * * 

Although the provision just quoted requires an election between 
compensation benefits and other “payments or benefits” by reason of 
the death of an employee, it is not believed that the refund of contribu- 
tions proposed to be made in the present case constitutes a “payment 
or benefit” in the sense in which that term is used in the statute. Cf. 17 
Comp. Gen. 644. However, it should be noted that a materially differ- 
ent situation would exist were it proposed to continue annuity pay- 
ments instead of to refund contributions. This is so because fre- 
quently the total amount received in annuity payments will exceed the 
total amount contributed, in which case “benefits” would be received 
in contemplation of the statute. 

Therefore, inasmuch as the refund of contributions made to the re- 
tirement fund does not appear to constitute payment of a “benefit” 
within the contemplation of 5 U. S. C. 757, and as no provision other- 
wise appears prohibiting such refund under the facts and circum- 
stances here related, the voucher properly may be certified for pay- 
ment, if otherwise correct. 

The voucher and supporting papers are returned herewith. 


[B-117401] 


Appropriations—Availability—Penalty Mail Costs 


Under the Penalty Mail Act of 1948, as amended, agencies are required to reim- 
burse the Pést Office Department for the cost of transmitting Government mail 
and may use any available appropriations or funds for such purpose—there 
being no requirement that the appropriation of the particular activity or bureau 


concerned be charged with the cost of mailings growing out of its official 
functions. 


Acting Comptroller General Weitzel to the Attorney General, 
November 5, 1953: 








Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 207 


Reference is made to letter of October 14, 1953, file A3, from the 
Administrative Assistant Attorney General, requesting decision as to 
whether any funds available to a Department may be used in payment 
of the charges for official mailings under section 1 of Public Law 286, 
83d Congress, approved August 15, 1953, 67 Stat. 614 or whether the 
appropriation of the applicable activity responsible for and con- 
cerning which the mailings are made must be charged with the ex- 
pense growing out of its official functions. 

Section 1, of the act, provides, in part, as follows: 

* * * there shall be transferred to the Post Office Department as postal 
revenue, out of any appropriations or funds available to the departments, agen- 
cies, and establishments concerned, the equivalent amount of postage due * * *. 

Funds necessary for the administrative expenses of a particular pro- 
gram, activity, or bureau, usually are budgeted and appropriated for 
specifically in connection therewith. However, under the law in effect 
immediately prior to passage of the act of August 15, 1953, section 
301 of the Penalty Mail Act of 1948, 62 Stat. 1048, Government depart- 
ments, agencies and establishments generally were not required to pay 
the cost of transmittal of penalty mail originating therein and thus 
no amounts were budgeted therefor or included in their estimates or 
appropriations for the fiscal year 1954. The Congress by the cited 
provision made available for transfers to the Post Office Department 
to cover such penalty mail costs “any appropriations or funds avail- 
able to the departments, agencies and establishments concerned.” The 
effect of such provision is to require, unless supplemental funds are 
specifically made available to defray such costs in particular cases, that 
the penalty mail costs be borne by appropriations or funds otherwise 
made available to such departments, agencies or establishments. 
However, in view of the broad language used, there appears to be no 
requirement that the appropriation of the particular activity or bu- 
reau concerned be charged with the costs of mailings growing out of 
its official functions and such costs may be charged to any appropria- 
tion or fund available to the department, agency, or establish- 
ment concerned. 


[B-116080] 


Mileage—Military, Naval, Ete., Personnel—Travel by Pri- 
vately Owned Automobile—Joint Travel 


Under paragraph 4203-3b of the Joint Travel Regulations two members of the 
Uniformed services who, under order which directed travel by privately owned 
conveyance as being more advantageous to the Government, performed travel in 
the same privately owned automobile may be reimbursed individually at the rate 
of seven cents per mile for such travel. 
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Assistant Comptroller General Weitzel to Capt. W. D. Thompson, 
Department of the Army, November 6, 1953: 


There has been received from the Chief of Finance by second en- 
dorsement dated July 3, 1953, your letter of June 3, 1953, transmitting 
a voucher in favor of Sergeant First Class Robert W. Stack (RA 
32,771,436), in the sum of $23.98 representing additional mileage for 
travel by privately owned automobile and requesting decision as to 
whether payment thereon is authorized. 

By Headquarters First Army Letter Order 768, dated April 21, 1953, 
Lieutenant Colonel Ethridge F. Doane, and Sergeant First Class 
Stack were directed to proceed from Governors Island, New York, 
New York, to Boston, Massachusetts; Augusta, Bath and Bangor, 
Maine, and Montpelier, Rutland, Windsor and Burlington, Vermont, 
on temporary duty for the purpose of inspecting Military installa- 
tions, upon completion of which they were to return to proper station. 
Travel by privately owned automobile was directed as being more ad- 
vantageous to the Government. The officer performed all of the 
travel in his own car (apparently making Augusta the first temporary 
station), and has been reimbursed at the rate of 7 cents per mile plus 
per diem. The enlisted man traveled from Governors Island, New 
York, New York, to Augusta, Maine, May 3 and 4, 1953, by rail at 
Government expense, presumably on a transportation request fur- 
nished by First Army. His travel from that point to the other tem- 
porary stations and thence to Governors Island was performed in the 
officer’s car May 5 to 16, 1953, inclusive, and he has been reimbursed 
therefor at the rate of 5 cents per mile. The present voucher is for 
additional reimbursement at the rate of 2 cents per mile. You ques- 
tion whether, under Joint Travel Regulations, payment may be made 
at the rate of 7 cents per mile for travel directed by privately owned 
automobile when two members travel in the same car. In this con- 
nection you cite decision of June 13, 1934, 13 Comp. Gen. 430, in which 
it was held that under the act of February 14, 1931, 46 Stat. 1103, an 
administrative certificate that the travel between specified points in 
the traveler’s “personally owned” automobile will be more economical 
and advantageous to the United States cannot be accepted as the find- 
ing that travel for only a portion of the journey authorized likewise 
will be more economical and advantageous to the United States. 

Section 303 (a) of the Career Compensation Act of 1949, 63 Stat. 
813, provides that under regulations prescribed by the Secretaries con- 
cerned, members of the uniformed services shall be entitled to receive 
travel and transportation allowances for travel performed under 
competent orders upon change of permanent station or otherwise or 
when away from their designated post of duty “without regard to the 
comparative costs of the various modes of transportation,” and that 
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travel and transportation allowances which shall be authorized shall 
be limited to one of the following: (1) transportation in kind, reim- 
bursement therefor, or a monetary allowance in lieu of the cost of 
transportation at a rate not in excess of 7 cents per mile, (2) transpor- 
tation in kind, reimbursement therefor, or a “monetary allowance not 
in excess of 7 cents per mile” plus a per diem in lieu of subsistence not 
to exceed $9 per day, or (3) a mileage allowance not to exceed 10 cents 
per mile. Thus, unlike the said act of February 14, 1931, the Career 
Compensation Act of 1949 does not limit travel by privately owned 
automobile to those cases in which it is determined to be the most 
economical and advantageous to the United States, nor does it appear 
from the legislative history of the act that such was intended. Joint 
Travel Regulations, promulgated pursuant thereto, in setting forth 
a monetary allowance in lieu of transportation provide (paragraph 
4203-3a) that “except as provided in subparagraph b,” when author- 
ized travel is performed at personal expense the member will be re- 
imbursed a monetary allowance in lieu of transportation at the rate 
of 5 cents per mile. Subparagraph b provides that for travel per- 
formed by privately owned conveyance under orders authorizing such 
mode of travel as “more advantageous to the Government” the mem- 
ber will be reimbursed a monetary allowance in lieu of transportation 
at the rate of 7 cents per mile. 

In the present case, the orders indicate that travel by privately 
owned automobile was determined to be more advantageous to the 
Government. The fact that transportation subsequently was fur- 
nished by rail to the first temporary station did not affect such deter- 
mination. There is no requirement under the Career Compensation 
Act of 1949, or Joint Travel Regulations that the automobile be “per- 
sonally” owned by the traveler. The term “privately owned convey- 
ance” apparently is used to denominate a mode of transportation 
other than Government vehicle or public utility. Hence, the fact that 
two members traveled in the same privately owned automobile does 
not constitute a bar to payment of the prescribed monetary allowance 
in lieu of transportation. 

Accordingly, the voucher and supporting papers are returned here- 
with, payment thereon being authorized, if otherwise correct. 


[B-117272] 


Leaves of Absence—Transfers—Positions Under Different 
Leave System—Annual and Sick Leave Act of 1951, as 
Amended 


Under section 205 of the Annual and Sick Leave Act of 1951, as amended by 
section 4 (b) of the act of July 2, 1953, the amount of annual leave permitted 
to be transferred by an employee who transfers to a position under the Annual 











210 DECISIONS OF THE COMPTROLLER GENERAL [33 


and Sick Leave Act of 1951, from a position under different Jeave system, may 
equal the annual leave which employees in the agency to which such employee 
transferred could have accumulated and currently accrued at the date of trans- 
fer, subject to subsequent reduction as required by limitations upon employees 
of the agency to which transferred. 

An employee who transfers to a position under the Annual and Sick Leave Act 
of 1951, from a position under another leave system, prior to the beginning of 
the first complete biweekly pay period in 1954 (January 3, 1954), may transfer 
a maximum of 60 days annual leave plus the current annual leave which an 
employee in the agency to which such employee transferred could have accrued 
as of the date of the transfer, however any annual leave in excess of 60 days 
not used by such employee by January 3, 1954, would be forfeited. 

An employee who transfers to a position under the Annual and Sick Leave Act 
of 1951, from a position under another leave system, after the beginning of the 
first complete biweekly pay period in 1954 (January 3, 1954), may transfer a 
maximum of 30 days annual leave plus the current annual leave which an 
employee in the agency to which such employee transferred could have accrued 
as of the date of the transfer. 

Section 4 (a) of the act of July 2, 1953, amends the lump-sum leave payment 
act of December 21, 1944, to provide that an employee who receives a lump-sum 
leave payment upon separation from the service and who is reemployed under a 
different leave system prior to the expiration of the period covered by such leave 
payment shall refund the payment for the unexpired portion of such period 
and the leave represented by any such refund shall be recredited on an adjusted 
basis in accordance with regulations to be prescribed by the Civil Service Com- 
mission, such recredited leave being subject to the same limitations as transfers 
of leave under section 4 (b) of the 1953 act. 

The District of Columbia teachers leave act is essentially a sick leave act, and 
therefore under the leave transfer provisions of section 205 of the Annual and 
Sick Leave Act of 1951, as amended by section 4 (b) of the act of July 2, 1953, 
a Federal employee who, without a break in service, transfers to a position under 
the District of Columbia teachers leave act may transfer sick leave upon an 
adjusted basis in accordance with regulations prescribed by the Civil Service 
Commission, but no annual leave may be transferred. 

An employee who transfers without a break in service from a position under the 
Annual and Sick Leave Act of 1951, to a position which is not under an annual 
leave system and which is not a position exempted by subsections (B), (C), or 
(H) of section 202 (b) (1) of the 1951 act, may not be paid a lump-sum payment 
for annual leave; however, such leave that is not transferable would be for 
holding in abeyance in accordance with the regulations issued by the Civil 
Service Commission. 

An employee separated from the service who is reemployed, prior to the expira- 
tion of the period for which lump-sum leave payment has been made, in a position 
which has no annual leave system cannot be credited with annual leave in the 
new position and is not required to refund any of the lump-sum leave payment. 
An employee separated from the service who is reemployed in a position under 
a different leave system prior to the expiration of the period for which lump-sum 
leave payment has been made and whose unexpired period of leave covers a 
larger amount of leave than can be transferred to the different leave system is 
only required to make a refund covering the amount of recreditable annual leave. 
The Civil Service Commission may provide by appropriate regulation a specific 
period of time within which a transfer of sick leave can be made in the case of 
an employee separated from the service who is reemployed in a position under a 
different leave system after a break in service. 


Comptroller General Warren to the Chairman, United States Civil 
Service Commission, November 9, 1953: 


; 
Reference is made to your letter of October 5, 1953, requesting de- 
cision upon a number of questions, hereinafter set forth, arising under 
sections 4 (a) and 4 (b) of Public Law 102, approved July 2, 1953, 


67 Stat. 136. The questions will be quoted and answered in the order 
presented. . 
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Question 1 


1. In decision B-116314 of August 20, 1953, question 4 (b), you ruled that 
the amount of leave permitted to be transferred under section 4 (b) of Public 
Law 102 should, in no event, exceed the aggregate amount of leave which the 
employees in the agency to which transferred are permitted to accumulate. (a) 
Does this mean that the amount transferred is limited literally to the figure 
which is prescribed as the maximum accumulation in the system to which trans- 
ferred? For example, does it mean that an employee transferring from another 
system to a position under the Annual and Sick Leave Act of 1951 may transfer 
only 30 days of annual leave? Or (b) does it mean that the limit is the amount 
which an employee in the system to which transferred could have accumulated 
and currently acerued on the date of the transfer? (c) If the answer to (b) 
is in the affirmative, does this mean that the limit during the 1953 leave year 
is 60 days plus the amount which such an employee could have currently accrued 
on the date of transfer, since an employee under the 1951 system could have 
accumulated 60 days at the beginning of 1953? 

Section 203 (c) of the Annual and Sick Leave Act of 1951, 65 Stat. 


680, provides, as follows: 


(c) The annual leave provided for in this section, which is not used by an 
officer or employee, sball accumulate for use in succeeding years until it totals 
not to exceed sirty days at the end of the last complete biweekly pay period, or 
corresponding period in the case of an officer or employee who is not paid on the 
basis of biweekly pay period, occurring in any year. [Italics supplied.] 

The above-quoted provision was amended by section 3 of the act 
of July 2, 1953, Public Law 102, 67 Stat. 137, to read as follows: 

(c) The annual leave provided for in this section, which is not used by an 
officer or employee, shall accumulate for use in succeeding years until it totals 
not to exceed thirty days at the beginning of the first complete biweekly pay 
period, or corresponding period in the case of an officer or employee who is not 
paid on the basis of biweekly pay periods, occurring in any year. [Italics 
supplied. ] 

In answer to question 1, the amount of leave permitted to be trans- 
ferred may equal the leave which employees in the agency to which 
transferred could have accumulated and currently accrued at the date 
of transfer; subject, of course, to such subsequent reduction as is re- 
quired by limitations attaching to the employees of that agency. 
Thus, in the example cited in your question, if the employee trans- 
ferred prior to the beginning of the first complete biweekly pay 
period in 1954 (January 3, 1954), he could transfer 60 days plus the 
current leave which an employee in the agency to which the em- 
ployee transferred could have accrued as of the date of transfer. Any 
leave in excess of 60 days not used by January 3, 1954, would be for- 
feited. However, in the case of a transfer after January 3, 1954, the 
limitation in section 3 of the act of July 2, 1953, Public Law 102, 
quoted above, would be applicable and the amount permitted to be 
transferred would be limited to 30 days plus the current leave which 
an employee in the agency to which transferred could have accrued 
as of the date of transfer. 

Accordingly, subject to the foregoing qualifications, subpart (a) 
is answered in the negative; subparts (b) and (c) in the affirmative. 
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Question 2 


2. Section 4 (a) of Public Law 102 amends the lump sum leave payment act 
of December 21, 1944, to provide that an employee who receives a lump sum 
payment upon separation and who is reemployed under a different leave system 
shall refund the payment for the unexpired portion, and that the leave repre- 
sented by any such refund shall be recredited to him on an adjusted basis in 
accordance with regulations to be prescribed by the Commission. We assume 
that the “adjusted basis” contemplates providing a formula for converting 
work days to calendar days or vice versa where necessary, and have so provided 
in regulations issued in the Federal Register of September 24. 

(a) Are the refund and consequent recredit under section 4 (a) subject to 
the same limit as transfers of leave under section 4 (b)? (b) Or is the entire 
unexpired portion of leave required to be refunded for and recredited, regard- 
less of accumulation limits? 


(a) The refund and consequent recredit are governed by the maxi- 
mum accumulation and accrual limitations provided in the answer 
to question 1; hence, question 2 (a) is answered in the affirmative. 
This answer renders unnecessary any answer to the alternate sub- 
part (b). 

Question 3 

3. A further question arises when an employee transfers to or is reemployed 
in a position for which there is apparently no leave system to which annual 
leave can be transferred. For example, in several instances individuals have 
recently left Federal positions to accept positions as teachers in the District 
of Columbia Public Schools. The District of Columbia Teachers’ Leave Act 
of 1949, as amended (Public Law 353, 81st Congress, 63 Stat. 842, as amended 
by Public Law 226, 82d Congress, 65 Stat. 660), provides for “cumulative leave” 
of one day for each month from September through June, which may be used 
for personal illness, presence of contagious disease or death in the home, or 
pressing personal emergency, and three days of which in any school year may 
be used for any purpose, subject to regulations of the Board of Education. It 
appears to be commonly assumed that this is not an annual leave system to 
which annual leave may be transferred. There may be other such instances. 


(a) May either annual leave or sick leave be transferred to a position which 
is subject to the District of Columbia Teachers’ Leave Act? 


The District of Columbia teachers leave act is essentially a sick 
leave act—see Sec. 4 of the act of October 29, 1951, Public Law 226, 
65 Stat. 660, authorizing the transfer of sick leave when a teacher 
transfers to positions under the sick leave act of March 14, 1936. 
Following the answer to question 4 (a) in decision of August 20, 
1953, B-116314, sick leave (but no annual leave) may be transferred 
to a position under the District of Columbia teachers leave act upon 
an adjusted basis in accordance with regulations prescribed by the 
Commission. Question 3 (a) is answered accordingly. 

(b) If annual leave is not transferrable in this instance, or in any other 


instance of a position which is not under an annual leave system, should lump 
sum payment be made? 


With certain exceptions not here pertinent, the only basis for a 
lump-sum payment for annual leave under the Act of December 21, 
1944, as amended by Public Law 102, approved July 2, 1953, 67 Stat. 
138, is the fact that the employee has “separated from the service.” 
Since that factor is not present here, this question must be answered 
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in the negative. Of course, such leave that is not transferable would 
appear to be for holding in abeyance in accordance with the regula- 
tions issued by the Commission under date of September 24, 1953. 

(c) If the employee has been separated from the former position for one 
work day or more, thus becoming entitled to lump sum payment, does reemploy- 


ment in a position which has no annual leave system, within the period covered 
by the lump sum payment, require a refund and recredit of leave in the new 


position? 
Since, upon reemployment in this instance, no leave can be credited 


to the employee in his new position there appears no requirement 
for refund. 


(d) If an employee who has received a lump sum payment upon separation 
is reemployed, within the period covered by the payment, in a position under 
a different annual leave system, and the unexpired period covers a larger amount 
of leave than could have been transferred to the different leave system, (a) 
should the entire unexpired portion be refunded for and recredited, or (b) are 
the refund and recredit limited to the amount which could have been directly 


transferred? 

The answers given in reply to questions 1 and 2, above, appear to 
govern here. Therefore, the refund and recredit is limited to the 
amount which could have been directly transferred. Thus, subpart 
(a) is answered in the negative and subpart (b) in the affirmative. 


Question 4 


4. Section 4 (b) authorizes transfer of both annual and sick leave between 
different leave systems, in accordance with regulations to be preseribed by the 
Commission, when an employee transfers without a break in service. Section 4 
(a), requiring refunds of lump sum payments for annual leave when a former 
employee is reemployed under a different leave system after a break in service, 
and consequent recredit of the annual leave, makes no mention of sick leave. We 
have assumed that provision for transfer of sick leave to a different leave system 
after a break in service is therefore not authorized. Is this assumption correct? 

Section 30.702, Subpart G, of the Uniform Annual and Sick Leave 
Regulations, provides as follows: 

Sick leave recredit. Upon reemployment of an employee subject to this Act 
who was separated on or after January 6, 1952, without a break in service, or a 
break of not more than 52 continuous calendar weeks, the employee's sick leave 
account shall be certified to the employing agency for credit or charge to his 
account. 

Said section is understood to apply only to an employee who left a 
position under the Annual and Sick Leave Act of 1951, as amended, 67 
Stat. 136, and is reemployed in a position thereunder. While, as 
pointed out by you, no mention is made of sick leave in section 4 (a) 
of the act of July 2, 1953, 67 Stat. 137, since it appears that, so far as 
sick leave is concerned, there is very little language in the act with 
respect thereto except the authorization of such leave, the basis of 
accrual, and the accumulation thereof, and since the Commission, under 
its authority in section 206 of the 1951 Act has prescribed the disposi- 


tion of sick leave upon reemployment under the same leave system, 
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i. e., section 30.702 above, no reason is apparent why the Commission 
may not by appropriate regulation provide some specific period of time 
within which a transfer of sick leave could be made before such leave 
would be forfeited. 


[B-117592] 


Appropriations—Transfers—Emergency Feed and Seed 
Assistance Program 

Funds available to the Production and Marketing Administration of the Depart- 
ment of Agriculture may not be transferred pursuant to the appropriations 
interchange authority in section 702 (b) of the Department of Agriculture Organic 


Act of 1944, to supplement the sum provided for emergency feed and seed assist- 
ance by the act of July 31, 1953. 


Comptroller General Warren to the Secretary of Agriculture, 
November 9, 1953: 


Consideration has been given to letter dated November 3, 1953, 
from the Acting Secretary of Agriculture, requesting a decision as to 
whether funds available to the Production and Marketing Adminis- 
tration may be transferred pursuant to section 702 (b) of the Depart- 
ment of Agriculture Organic Act of 1944, 58 Stat. 741,5 U.S. C. 572, 
to supplement the sum of $40,000,000 provided for emergency feed and 
seed assistance by Public Law 175, approved July 31, 1953, 67 Stat. 
297. Said law made an additional appropriation of $130,000,000 for 
the Disaster Loan Revolving Fund established by section 84 of the 
Farm Credit Act of 1933, as amended, 12 U. S. C. 1148a, with the 
following proviso: 

* * * Provided further, That not more than $40,000,000 of such fund may be 
used for emergency feed and seed assistance under section 2 (d) of said Act, 
including reimbursement to the President’s Emergency Fund for costs incurred 
in furnishing assistance in the form of livestock feed in drought areas designated 


as disaster areas by the President, under authority of the Act of September 30, 
1950 (42 U. S. C. 1855), as amended, between June 25 and July 15, 1953: * * * 


The letter of November 3 states that the $40,000,000 provided for 
feed and seed assistance has been allotted to the Production and Mar- 
keting Administration which is administering the disaster feed pro- 
gram. It is pointed out that the situation has become so critical in 
the drought stricken areas that the aforesaid funds, including an 
amount recently made available from the President’s disaster relief 
fund, will not be sufficient to continue the feed program until Congress 
can review the situation in the coming session. In exploring the pos- 
sibility of securing additional funds until the Congress convenes, con- 
sideration has been given by your Department to the possibility of 
using the 7 percent interchange authority, contained in section 702 
of the Department’s Organic Act of 1944, to transfer other funds ad- 


sme 
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ministered by the Production and Marketing Administration into the 
disaster loan revolving fund. 

An expression of my views is requested as to whether, under the 
referred-to provision of law, other funds available to the Production 
and Marketing Administration, such as the allotment from section 
32 funds (7 U. S. C. 612c), may be transferred to the disaster loan 
revolving fund in order to supplement the $40,000,000 made available 
for emergency feed and seed assistance. Section 702 (b) of the 1944 
act provides: 

Not to exceed 7 per centum of the amounts appropriated for any fiscal year 
for the miscellaneous expenses of the work of any bureau, division, or office of 
the Department of Agriculture shall be available interchangeably for expenditures 
on the objects included within the general expenses of such bureau, division, or 
cffice, but not more than 7 per centum shall be added to any one item of appro- 
priation except in cases of extraordinary emergency. 

The letter of November 3 states that your Department has never 
understood or interpreted this interchange authority as being limited 
in its application to “miscellaneous expenses,” or even administrative 
expenses, but as permitting free interchange, within the limits speci- 
fied, between the appropriations of a bureau, division, or office of the 
department. Also, it is urged that the above-quoted term is archaic 
in the light of modern appropriation language and was included in 
the Organic Act of 1944 in order to make permanent similar pro- 
visions theretofore carried in the department’s annual appropriation 
acts and to avoid a point of order being raised to the language as not 
being supported by basic legislation. 

The purpose of the provision involved is summarized in House 
Report No. 1198, 78th Congress, as authorizing the transfer of funds 
between appropriations within each bureau or office of the Depart- 
ment within a limitation of 7 percent as an essential device or method 
of administrative management, especially where emergencies arise 
when Congress is not in session, such as where fire occurs at a field 
station, a water supply system fails, an insect, pest or plant disease 
breaks out or other situations occur requiring immediate attention, 
thus avoiding the necessity for deficiency appropriations. 

In view of the critical nature of the situation as reported in your 
letter, the matter has been carefully and most sympathetically con- 
sidered. However, for the reasons set forth below I am compelled 
to the conclusion that there clearly is no authority of law for the 
Department of Agriculture to transfer any of its funds to supple- 
ment those provided by Public Law 175 for feed and seed assistance. 

At the outset it is extremely doubtful—both from the language of the 
law itself, and from its stated purpose as contained in the legislative 
history—that section 702 of the Organic Act of 1944, contemplates 
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a transfer of funds which are committed by other laws to a definite 
and specific program, as disinguished from a transfer of funds which 
are available for general or miscellaneous purposes. Such conclusion, 
I feel, is particularly required with respect to the transfer of the so- 
called section 32 funds mentioned in the letter of November 3. These 
funds are comprised of a percentage of the gross receipts from duties 
collected under the customs laws. The law appropriating such moneys 
(7 U.S. C. 612c) expressly provides that they shall be maintained “in 
a separate fund” and shall be used “only” for the three purposes 
specified therein. By virtue of such restriction the transfer of any 
portion of these funds for other purposes or uses is prohibited in the 
absence of a much more specific and definite authority of law than 
that contained in section 702. 

Moreover, having in mind the purpose of the transfer authority con- 
tained in section 702, it must be concluded that it was not intended to 
be applicable in a situation such as is present in the instant case. The 
transfer authority clearly is for use in unexpected or unforeseen situ- 
ations which develop during the course of a fiscal year in the admini- 
stration of the affairs of a bureau or office in the department and which 
were not foreseen at the time the appropriation law for such bureau 
or office wasenacted. However, here the Congress was fully cognizant 
of the emergency situation in the drought stricken areas, and in recog- 
nition thereof made an appropriation in Public Law 175 in a specified 
amount to be used for feed and seed assistance. Further, it expressly 
provided that not more than the amount appropriated was to be used 
for such purpose. To transfer additional moneys of the Department 
of Agriculture for use in the feed and seed assistance program would 
be directly contrary to the clearly expressed intention of the Congress 
in Public Law 175. In such connection, there is noted the following 
statement in the Report of the Committee on Appropriations, House of 
Representatives, at the time the use of the $40,000,000 contained in 
Public Law 175 was authorized: 

The committee feels that all emergency feed programs, including the furnishing 
of hay, in which the Government is to participate should be financed from funds 
included in this bill for “emergency feed and seed assistance.” [Italics supplied.] 

For the reason outlined, I believe you will agree that there is no 
authority of law under which this Office could authorize the proposed 
transfer of funds. 


[B-117393] 


‘ 


Appropriations—Transfers Within Departments and Estab- 
lishments—Payment of Penalty Mail Costs 


Section 1 of the act of August 15, 1953, which adds to section 301 of the Penalty 
Mail Act of 1948, a provision requiring reimbursement to the Post Office Depart- 
ment for the transmission of official Government mail and makes available for 


rier 
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transfers to the Post Office Department to cover such penalty mail costs “any 
appropriations or funds available to the departments, agencies, or establishments 
concerned,” may be construed to authorize intra-agency fund transfers in connec- 
tion with payment of penalty mail costs. 


Comptroller General Warren to the Secretary of Commerce. 
November 13, 1953: 


Reference is made to your letter of October 14, 1953, requesting a 
decision as to whether section 1 of the act of August 15, 1953, Public 
Law 286, 67 Stat. 614, which added to section 301 of the Penalty Mail 
Act of 1948, 62 Stat. 1048, a provision requiring reimbursement to the 
Post Office Department for the transmission of official Government 
mail matter, may be construed to authorize the transfer of funds in 
one appropriation for payment of penalty mail costs related to activi- 
ties financed from another appropriation. 

Said section 1 of the act of August 15, 1953, as quoted in your 
letter, provides: 

* * * there shall be transferred to the Post Office Department as postal revenue, 
out of any appropriations or funds available to the departments, agencies, and 
establishments concerned, the equivalent amount of postage due therefor * * *. 

You state that reduction of 1954 programs results in a situation 
where a budgetary reserve has been established in the appropriation 
“Salaries and Expenses, Civil Aeronautics Administration,” but that 
current statistics programs of the Census Bureau and the business 
services field program have already been apportioned and approved 
on the basis of a probable supplementation for partial costs of penalty 
mail. Thus, your request for a decision is directly concerned with 
the propriety of a transfer of funds, on a non-expenditure basis, from 
the budgetary reserve under the cited appropriation to appropriations 
for the Census Bureau and Field Office Service (Bureau of Foreign 
and Domestic Service), in order to reflect payment of penalty mail 
costs directly from such bureau appropriations, and you point out 
that such transfer would be from a department, agency, or estab- 
lishment availability as distinguished from a bureau or office stand- 
point. 

The purpose of the act of August 15, 1953, as stated in House 
Report No. 1004 and Senate Report No. 732, reporting out the bill 
(H. R. 6281), which resulted in enactment of the quoted law, is to 
provide the authority and make available for transfer appropriations 
or funds of all Government departments, agencies, and establishments 
(including Government corporations), to pay the Post Office Depart- 
ment the postal charges for carrying the mail of the department or 
agency concerned. 

It is well established that, in the absence of express provision of 
law, the transfer of funds between appropriations is not authorized. 
See section 3678, Revised Statutes, 31 U.S. C. 628, and section 1210 of 
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the act of September 6, 1950, 64 Stat. 765. However, in view of the 
broad authority contained in Public Law 286, quoted above, relative to 
effecting payment from “any appropriations or funds available to 
the departments, agencies, and establishments,” and having regard for 
the fact that agencies generally will have to absorb the cost of penalty 
mail from their available funds—see Bureau of the Budget Bulletin 
No. 54-4, of September 21, 1953—you are advised that, if the method 
outlined in your letter for accomplishing payment to the Post Office 
Department for penalty mail, that is, the transfer of funds between 
the appropriations made to the Bureaus of your Department, be 
determined to be desirable from an accounting and budgeting stand- 
point, this Office would not be required to object thereto. 


[B-116069] 


Allowances and Differentials—Residents of Place of Em- 
ployment—Defense Department Appropriation Act, 1954 


While section 1 (c) of the act of June 30, 1953, gave statutory recognition to 
the proposed version of section 640 of the Department of Defense Appropriation 
Act of 1954 which barred payment of territorial post allowances -o citizens of 
the United States who resided in a Territory or possession where employed, 
section 1317 of the Supplemental Appropriation Act of August 7, 1953, when 
considered with the final and enacted version of section 640, removed such 
restrictions on non-military personnel as of July 1, 1953, and therefore United 
States citizens who resided in the Territories or possessions where employed, 
but who were not in the military service, are entitled to otherwise proper foreign 
duty allowances for the month of July, 1953. 


Comptroller General Warren to the Secretary of Defense, Novem- 
ber 16, 1953: 


Reference is made to the letter of October 20, 1953, from the 
Assistant Secretary of Defense, requesting decision whether a United 
States citizen, resident in one of the Territories or possessions of 
the United States who is not in the military service is entitled to be 
paid otherwise proper foreign duty allowance for the month of July 
1953, in view of the conflicting provisions of the respective statutes 
hereinafter noted. 

Section 1 (c) of the act approved June 30, 1953, Public Law 91, 67 


Stat. 117, making temporary appropriations for the fiscal year 1954, 
provides: 


(c) Such amounts, real property (and the use thereof), commodities and 
services, as may be necessary for continuing projects or activities which were 
conducted in the fiscal year 1953 and for which appropriations, funds, or other 
authority would be made available in the Department of Defense Appropriation 
Act, 1954 (H. R. 5969), to the extent and in the manner which would be provided 
for by said H. R. 5969 as that bill was reported to the House on June 27, 1953. 


Section 640 of H. R. 5969 as reported to the House of Representa- 
tives June 27, 1953, provided as follows: 


Sec. 640. No part of the funds appropriated in this or any other Act shall be 
available for the payment to any United States citizen resident in one of its 
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Territories or possessions, of any station, subsistence, quarters, or other foreign 
duty allowances over and above the authorized pay and allowances for com- 
parable grade or rating in the continental United States unless such person is 
serving outside the Territory or possession in which he is resident. [Italics 
supplied. ] 

However section 640 of H. R. 5969, as finally approved August 1, 
1953, Public Law 179, 67 Stat. 336, is worded as follows: 

Sec. 640. No part of the funds appropriated in this or any other Act shall be 
available for the payment to any person in the military service who is resident 
of a United States Territory or possession, of any foreign duty allowances above 
the authorized allowances for comparable rating in the continental United States 
unless such person is serving in an area outside the Territory or possession of 
which he is a resident. [Italics supplied.] 

This was followed by a supplemental appropriation act of August 
7, 1953, Public Law 207, 67 Stat. 418, section 1317 of which provides: 

Sec. 1317. The appropriations, authorizations, and authority with respect 
thereto in this Act or any regular annual appropriation Act for the fiscal 
year 1954 which has not been enacted into law prior to July 1, 1953, shall be 
available from and including such date for the purposes respectively provided 
in such appropriations, authorizations, and authority. All obligations incurred 
during the period between June 30, 1953 and the date of enactment of this Act 
or the applicable Act in anticipation of such appropriations, authorizations, and 
authority are hereby ratified and confirmed if in accordance with the respective 
terms thereof. 

It is evident that during the month of July 1953 the only statutory 
authority pertinent to the question presented was Public Law 91 which 
in effect gave statutory recognition to the provisions of section 640 of 
H. R. 5969 as reported to the House of Representatives June 27, 1953, 
and which as then worded barred payment of the territorial post 
allowances to all citizens of the United States resident in the Territory 
or possession in which employed. 

However, section 1317 of Public Law 207 above, when considered 
in connection with the final draft of H. R. 5969 as enacted August 1, 
1953, Public Law 179, in effect removed the prohibition in question 
as of July 1, 1953, except as to military personnel. Accordingly, this 
Office would not be required to object to payments of territorial al- 
lowances, in otherwise proper cases, to citizens of the United States, 
other than those in the military service, beginning July 1, 1953. 


[B-116233] 


Transportation—Household Effects—Military, Naval, Etc., 
Personnel—Discharge, Resignation, Separation, Etc. 


The termination of a Regular Army officer’s temporary active duty commission 
in the Army of the United States concurrently and as the result of the acceptance 
of his resignation from the Regular Army may be considered a separation from 
the service by reason of resignation within the purview of section 14 (h) of 
Executive Order No. 10053 so as to preclude the transportation of household 
effects at Government expense from last duty station to home. 30 Comp. Gen. 
90, distinguished. 


301979°—54——-15 








220 DECISIONS OF THE COMPTROLLER GENERAL [33 


Assistant Comptroller General Weitzel to George N. Schuhmann, 
November 16, 1953: 


Reference is made to your letter of June 26, 1953, requesting review 
of settlement dated June 18, 1953, which disallowed your claim for 
reimbursement of the expenses incurred in shipping household effects 
from Fort Knox, Kentucky to Louisville, Kentucky, on May 31, 1950. 

By Special Orders No. 92, Department of the Army, Washington, 
D. C., dated May 11, 1950, you were relieved from duty at Fort Knox, 
Kentucky, effective June 1, 1950, by reason of the acceptance of your 
resignation of your commission as major, Regular Army, and the 
termination of your temporary commission as colonel, Army of the 
United States, as of that date. Your household effects weighing 6,830 
pounds were packed and shipped by van from Fort Knox, Kentucky 
to Louisville, Kentucky, on May 31, 1950, at personal expense. Your 
claim for reimbursement of the expenses so incurred was disallowed 
by the settlement of June 18, 1953, for the stated reason that you re- 
signed from the service. In your request for review you cite decision 
B-96980, dated August 25, 1950, 30 Comp. Gen. 90, as authority for 
allowance of your claim. 

When you made the shipment, the transportation of household 
effects of military personnel at Government expense was governed by 
regulations issued in Executive Order No. 10053, dated April 20, 1949, 
effective February 1, 1949, pursuant to the authority contained in 
section 205 of the act of August 2, 1946, 60 Stat. 853, 858. Paragraph 
14 (h) of such regulations provided that shipment of household goods 
at Government expense was not authorized upon resignation. Since 
the orders of May 11, 1950, announcing the acceptance of your resigna- 
tion as major, Regular Army, concurrently terminated your commis- 
sion as colonel, Army of the United States, it must be concluded that 
your separation from the service was by reason of your resignation. 
Therefore, there is no authority under the said regulations for the 
payment of your claim. 

The decision B-96980 (copy herewith), referred to by you, is not 
for application in your case. The officer there involved did not resign. 
His commission as a captain in the Regular Army was terminated 
under the provisions of section 509 (h) of the act of August 7, 1947, 
61 Stat. 896, which provides that if a deferred officer is not recom- 
mended for promotion by the next consecutive selection board on 
promotions he shall “be eliminated from the active list of the Regular 
Army and fetired or separated.” 

Accordingly, the settlement of June 18, 1953, is sustained. 
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Subsistence—Per Diems—Fractional Days—Hours of 
Departure 

Employee who departed from official station on Sunday by 4:00 p. m. train 
rather than by 6: 00 p. m. train, which was scheduled for arrival at 9:55 p. m., 
in order to secure hotel accommodations, retire at reasonable hours and be 
ready for official business the next morning, may be considered to have exercised 
the care of a prudent person in incurring essential expenses within the require- 
ments of the Standardized Government Travel Regulations so as to be entitled 
to an additional quarter day’s per diem in lieu of subsistence. 

Comptroller General Warren to Ruth M. Anderson, Department of 
Commerce, November 16, 1953: 


Reference is made to your letter of October 9, 1953, submitting for 
decision the question as to whether there may be certified for payment 
a reclaim voucher of Mr. W. C. Thompson, for the sum of $2.25, 
representing a quarter day’s per diem in lieu of subsistence adminis- 
tratively deducted from a prior voucher covering official travel for 
the period August 30 to September 9, 1953. 

Under a travel order of August 27, 1953, for temporary duty at New 
York, New York, Mr. Thompson departed from his official station, 
Washington, D. C., on Sunday August 30, 1953, by a 4 p. m. train, 
and arrived at New York 7:35 that evening. For that day he claimed 
one-half day’s per diem. However, as a train leaving Washington at 
6 p. m. would have brought the traveler into New York at 9:55 p. m., 
only a quarter day’s per diem was allowed. There is involved herein 
the question of whether the quarter day’s per diem previously dis- 
allowed is for payment in view of the provisions of paragraphs 1 and 
2 of the Standardized Government Travel Regulations providing that 
travelers should use the care of a prudent person in incurring traveling 
expenses, and defining such expenses as those essential] to the trans- 
acting of official business. 

Whether a traveler used due care in the incurrence of an expense 
and whether the expense was essential to the transacting of the official 
business are essentially factual matters for determination in the light 
of the circumstances of the particular case. In the present case the 
traveler states that, prior to his departure from Washington he was 
unable to obtain a hotel reservation in New York, and that his depar- 
ture by the 4 p. m. train was “in order that I might reach my destina- 
tion, retire at a reasonable hour and be fully ready for official business 
the next morning.” 

Under those facts, it is concluded that the requirements of para- 
graphs 1 and 2 of the Standardized Government Travel Regulations 
have been satisfied. Accordingly, the voucher, returned herewith, may 
be certified for payment, if otherwise correct. 
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Traveling Expenses—Fares—Lowest First-Class Limita- 
tion—Roomettes 

An employee traveling by rail to a conference which was scheduled to start 
immediately following his arrival, who exchanged a lower berth—which consti- 
tuted lowest first-class accommodation—for a roomette because of need for 
facilities to complete a vital report, may not be reimbursed excess cost, in 
absence of administrative determination that roomette was necessary for secu- 
rity reasons, even though it was administratively determined that timely com- 


pletion of the report was of greater benefit to the Government than the savings 
to be derived from the use of the lower berth. 


Comptroller General Warren to Helen L. Swenson, Department of 
Agriculture, November 16, 1953: 


Reference is made to your letter of October 19, 1953, transmitting 
a reclaim voucher in the amount of $3.25 stated in favor of Luke M. 
Schruben, an employee of the Department of Agriculture, representing 
the excess cost of a roomette over that of a lower berth for travel by 
rail from Washington, D. C., to Chicago, Illinois, during the period 
August 30 to September 5, 1953, and requesting a decision as to whether 
the sum reclaimed may be certified for payment. 

The record shows that during September 1953, while officially en 
route to the temporary assignment, the claimant exchanged his lower 
berth reservation for a roomette so as to enable him to prepare a report 
for use at a conference scheduled to take place immediately following 
his arrival at Chicago. The claimant contends that the preparation 
of the report prior to his departure from Washington was impossible 
due to the heavy workload brought about as a result of a previous 
assignment to duty away from his official station. You state that post- 
ponement of the conference as scheduled would have been necessary 
until the report was completed, and that it has been administratively 
determined “that the advantage and benefit received by the Govern- 
ment in having this work completed as it was far exceeds the cost of 
the roomette.” 

Section 10 of the act of March 3, 1933, 47 Stat. 1516, provided that 
actual expenses of travel “shall not exceed the lowest first-class rate by 
the transportation facility used in such travel.” However, by section 
6 of the act of August 2, 1946, 60 Stat. 806, section 10 of the 1933 act, 
supra, was amended so as to permit transportation at other than the 
lowest first-class rate by the transportation facility used where it is 
appropriately certified (1) that the lowest first-class accommodations 
are not available or (2) that the use of a compartment or such other 
accommodation as may be authorized or approved by the head of the 
agency concerned, or such subordinates as he may designate, is required 
for purposes of security. See paragraph 13a (1) of the Standardized 
Government Travel Regulations. 
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In view of the law and regulations, and since in the instant case 
the lower berth originally reserved for the claimant constituted the 
lowest first-class accommodation by the facility used, this Office has 
no alternative other than to conclude—in the absence of an administra- 
tive determination that a roomette was necessary for the purposes of 
security—that the excess cost claimed may not be paid from appropri- 
ated funds. B-80637, January 10, 1949. See, generally, 28 Comp. 
Gen. 500 and cases therein cited. 


Accordingly, on the present record, the voucher, returned herewith, 
may not be certified for payment. 


[B-116908] 


Traveling Expenses—Fares—Lowest First-Class Limita- 
tion—Multiple Occupancy Staterooms, Bedrooms, Ete. 


Under paragraph 13 b (1) of the Standardized Government Travel Regulations, 
as amended, which authorizes the allowance of minimum first-class stateroom 
accommodations to employees traveling on official business, the reference to 
“first-class accommodations” as used therein means the lowest first-class ac- 
commodation in a stateroom, and therefore in multiple occupancy staterooms the 
extent of the costs for which the Government is liable is the rate per person for 
multiple occupancy. 

When a stateroom advertised for multiple occupancy constitutes the minimum 
first-class accommodation available at the time the reservation is made, the pro- 
visions of paragraph 13 b (1) of the Standardized Government Travel Regula- 
tions, as amended, which authorize the allowance of minimum first-class state- 
room accommodations, have the effect of requiring employees traveling on official 
business to share space in such a stateroom whenever possible, either with other 
Government officials or employees traveling on official business or with persons 
not traveling on official business. 

When an official or employee of the Government, while traveling on official busi- 
ness, shares occupancy of a stateroom with a member of his family the extent of 
the stateroom costs for which the Government is liable is not changed, and there- 
fore under the minimum first-class stateroom accommodation provisions of para- 
graph 13 b (1) of the Standardized Government Travel Regulations, as amended, 
any costs for such a stateroom in excess of the rate per person for multiple oc- 
cupancy are to be borne by the official or employee. 

When a bedroom is the minimum first-class accommodation available on a train 
at the time the reservation is made, one space in the bedroom when purchasable 
constitutes the lowest first-class accommodation for which the Government is 
required to pay under the minimum first-class accommodation provisions of para- 
graph 13 a (1) of the Standardized Government Travel Regulations, and there- 
fore if an employee traveling on official business does not wish to share a bedroom 
the excess cost incurred for the exclusive use is to be borne by the employee. 


Comptroller General Warren to the Chairman, Federal Deposit 
Insurance Corporation, November 17, 1953: 


Reference is made to your letter of September 1, 1953, requesting 
a decision as to the proper application of the Standardized Govern- 
ment Travel! Regulations, as amended August 1, 1952, as they relate 
to facts hereinafter stated. 

It appears that two staff members of the Corporation, authorized to 
travel on official business from Baltimore, Maryland to Bermuda and 
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return during the period May 30 to June 4, 1953, were accompanied 
on the trip by their wives. One staff member and his wife occupied 
a stateroom at the advertised rate of $215 per person, plus $2.80 tax, 
or $432.80 for the dual occupancy. Fares for the two were purchased 
with Government transportation request No. DE-32,010, issued in 
the amount of $325.30. The difference, or $107.50, was remitted per- 
sonally by the traveler to the carrier. The other staff member and 
his wife occupied a stateroom advertised to sell at $170 per person, 
plus $2.80 tax, or $342.80 for the dual occupancy. Transportation 
request No. DE-30,384, issued in the amount of $332.80, later ad- 
justed to $257.80, and the traveler’s personal remittance of $85 were 
used to purchase this space. It is understood that this apportion- 
ment of costs required the Corporation to bear the cost for single oc- 
cupancy of the staterooms ($325.30 and $257.80), and was based upon 
the principle set forth in 23 Comp. Gen. 289. It is further stated 
that the staterooms were the minimum first-class accommodations 
available at the time they were reserved.- Exception to the alloca- 
tion of the costs as described above was taken by the Corporation’s 
internal auditors, their view apparently being that the Government’s 
share was the cost for per person occupancy ($215 and $170) of the 
staterooms. The additional amounts of $107.50 and $85, respectively, 
determined to be due have been recovered from the employees. It 
is stated that the $2.80 tax in each case was borne by the Corporation. 
The basis for such determination is not understood since the tax ap- 
pears to have been payable solely as a result of the travel by the 
employees’ wives. 

In connection with a doubt which has arisen as to the proper ad- 
justment required in the matter, you present the following questions 
for decision: 

1. When a stateroom advertised for multiple occupancy constitutes the mini- 
mum first-class accommodation available at the time the reservation was made, 
do the provisions contained in Paragraph 13 b (1) of Standardized Government 
Travel Regulations, as amended August 1, 1952, have the effect of requiring 
employees to share space in such stateroom: 

a. with other Governmental officials or employees traveling on official business, 
whenever possible; 

b. with persons not traveling on official business? 

2. When an official or employee while traveling on official business shares 
occupancy of a stateroom with a member of his family, should the Government 
bear the portion of the cost equal to the cost for single occupancy of the space 
and should the employee bear the excess cost resulting from multiple occupancy 
or should the cost of the stateroom be apportioned equally between the Govern- 
ment and the official or employee? 

3. If the ‘answers to Question No. 1 are in the affirmative, does the same 
principle apply with respect to Pullman accommodations? For example, assuin- 
ing that a bedroom is the minimum first-class accommodation, do regulations re- 


quire that employees share such space with another person traveling on official 
business or with a person not traveling on official business? 


At the outset, it may be noted that the decision cited in your letter, 
above mentioned, relates to multiple occupancy of a lower berth, the 
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exclusive use of which is authorized by the travel regulations, avid is 
not for application here. 

Paragraph 13b (1) of the Standardized Government Travel Regu- 
lations, as amended August 1, 1952, authorizes the allowance of 
“minimum first-class accommodation when stateroom is included in 
cost of passage, or where the stateroom is a separate charge, except 
that the lowest first-class accommodation available will be allowed 
when notation is made on the travel expense voucher that the accom- 
modation superior to minimum first-class was the lowest available 
at time reservation was made.” The reference to “first-class accom- 
modation” as used therein is to be understood to mean the lowest 
first-class accommodation in a stateroom. Thus, in multiple occu- 
pancy staterooms, the extent of the costs for which the Government 
is liable would be the rate per person for multiple occupancy. Cf. 17 
Comp. Gen. 680; B-76136, July 17,1948. Your first question (a. and 
b.) is answered in the affirmative. 

In regard to your second question, the extent of the costs for which 
the Government is liable is not changed where an official or em- 
ployee traveling on official business shares occupancy of a stateroom 
with a member of his family. Any costs in excess of the rate per 
person for multiple occupancy are to be borne by the official or 
employee. 

With respect to your third question, the principle set forth with 
respect to staterooms is equally applicable to superior train accom- 
modations when such accommodations constitute the lowest first-class 
available as that term is used in paragraph 13a (1) of the Standard- 
ized Government Travel Regulations. Hence, one space in a bedroom, 
when purchasable, would constitute the lowest first-class accommoda- 
tion for which the Government is required to pay. In the event the 
traveler does not wish to share the bedroom, the excess cost incurred 
for the exclusive use thereof is to be borne by him. 


[B-116618] 


Pay — Retired, Retainer — Computation — Active Service 
After Retirement or Transfer to the Fleet Reserve—Frac- 
tional Year Service 


In determining the number of years of active service to be credited under section 
516 of the Career Compensation Act of 1949, in computing the retired or retainer 
pay of retired or Fleet Naval Reserve personnel following tours of active duty, 
the active duty performed subsequent to retirement or transfer to the Fleet 
Reserve should be added to the amount of actual creditable service at the time 
of retirement or transfer and any fraction of one-half year or more appearing in 
such total service is co be considered a full year of service. 











226 DECISIONS OF THE COMPTROLLER GENERAL [33 


Assistant Comptroller General Weitzel to the Secretary of the Navy, 
November 18, 1953: 


Reference is made to letter of August 12, 1953, from the Assistant 
Secretary of the Navy for Air, forwarding a letter from the Director, 
Special Payments Division, Field Branch, Bureau of Supplies and 
Accounts, with endorsements, and requesting decision on questions pre- 
sented therein. The questions concern the method of determining the 
number of years of active service to be credited under the provisions 
of section 516 of the Career Compensation Act of 1949, 63 Stat. 832, 
in computing the retired or retainer pay of retired or Fleet Naval 
Reserve personnel following tours of active duty. 

The said section 516 reads, in part, as follows: 

* * * Members and former members of the uniformed services, including 
members of the Fleet Reserve and the Fleet Marine Corps Reserve, who have 
been, or may hereafter be, retired or transferred to the Fleet Reserve or Fleet 
Marine Corps Reserve and entitled to receive retired pay, retirement pay, re- 
tainer pay, or equivalent pay computed under the provisions of this or any other 
Act, shall be entitled, subject to the provisions hereinafter listed, to receive 
increases in such retired pay, retirement pay, retainer pay, or equivalent pay 
for all active duty performed after retirement or transfer to the Fleet Reserve 
or the Fleet Marine Corps Reserve: Provided, That the retired pay, retirement 
pay, retainer pay, or equivalent pay to which such member or former member 
shall be entitled upon his release from active duty shall be computed by multi- 
plying the years of service creditable to him for purposes of computing retired 
pay, retirement pay, retainer pay, or equivalent pay at the time of his retirement 
or transfer plus the number of years of subsequent active duty performed by him 
by 2% per centum, and by multiplying the product thus obtained by the base and 
longevity pay or the basic pay, as the case may be, of the rank or grade in which 
he would be eligible, at the time of his release from active duty, to be retired or 
transferred except for the fact that he is already a retired person or a member 
of the Fleet Reserve or Fleet Marine Corps Reserve: Provided, That for the 
purpose of computing increases in retired pay, retirement pay, retainer pay, or 
equivalent pay of any member or former member, fractions of one-half year or 
more of active duty performed subsequent to retirement or transfer by such 
member or former member shall be counted as a whole year: * * *. 

It is stated that the active service referred to in the request for deci- 
sion has reference to the active service to be multiplied by 214 per 
centum as provided by the above-quoted section and that doubt arises 
as to the proper method of computing the number of whole years of 
active service under the second proviso of the section in the cases set 
forth in the letter. 

The first case presented concerns a member who initially was trans- 
ferred to the Fleet Naval Reserve, effective August 2, 1947, upon com- 
pletion of 22 years, 10 months and 18 days of active service. He was 
recalled to active duty September 25, 1950, and released to inactive 
duty September 19, 1952, having performed one year, 11 months and 24 
days of active duty during such period. It is stated that prior to recall 
the member’s retainer pay account had been adjusted in accordance 
with section 511 of the Career Compensation Act of 1949, 63 Stat. 829, 
and he was being credited with retainer pay on the basis of 23 years of 


active service, that section providing that for the purpose of compu- 
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tation of retired or retainer pay under method (b) of the section frac- 
tions of one-half year or more of active service shall be counted as a 
whole year. 

In decision of October 8, 1941, 21 Comp. Gen. 301, there was consid- 
ered language in section 17 of the Joint Service Pay Act of 1922, as 
amended, 55 Stat. 263, somewhat similar to that contained in the sec- 
ond proviso of section 516, above. It was stated in that decision that: 


* * * As a condition precedent to the statute becoming operative as to a par- 
ticular officer, he must have been assigned to active duty subsequent to the date 
of his retirement. The practical effect then is to add the commissioned service 
performed subsequent to retirement, to the commissioned service performed prior 
to retirement, and include in the computation o* the percentage increase of their 
retired pay, all active service performed either before or after retirement, and 
a fractional year of 6 months or more, of such total service shall be considered a 
full year in computing the number of years. * * * 

That method of computation was applied in decision of October 3, 
1952, 32 Comp. Gen. 159, with respect to counting active service after 
transfer to the Fleet Reserve or to the retired list as authorized by 
section 208 of the Naval Reserve Act of 1938, as amended, 60 Stat. 
994, such section also providing that a fractional year of six months 
or more shall be considered a full year for the purposes therein 
specified. 

The provisions of section 17 of the 1922 act, as amended, were super- 
seded by similar provisions in section 15 of the Pay Readjustment Act 
of 1942, and such provisions of the 1942 act now have been superseded 
by the provisions of section 516 of the 1949 act. 

There is doubt whether the second proviso of section 516 may be 
given the same application as its predecessor provisions because the 
language may be read as intending that only fractions of one-half 
year or more of active duty performed “subsequent” to retirement or 
transfer to the Fleet Reserve shall be counted as a whole year, without 
regard to any fraction of a year involved in total active service prior 
to retirement or transfer. 

Notwithstanding the use of the phrase “subsequent to retirement 
or transfer” in the said second proviso of section 516, there is no indica- 
tion in the legislative history of the section of any intention to change 
the method in effect under the prior statutes of computing fractional 
years of service in cases where active duty has been performed subse- 
quent to retirement or transfer to the Fleet Reserve. It is understood 
that both the Army and the Air Force have continued without ques- 
tion to apply such previous method in computing service under section 
516. And in view of the inequities, if not seeming absurdities, which 
would result from disregarding fractional years of prior service, the 
conclusion is reasonably warranted, in resolving the doubt that the 
Congress did not intend any such change, but intended by the second 
proviso that “fractions of one-half year or more” resulting from the 
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addition “of active duty performed subsequent to retirement or trans- 
fer” to the prior service, as required by the preceding proviso, should 
be counted as a whole year. 

Hence, in reestablishing retired and retainer pay accounts subse- 
quent to tours of active duty, the active duty performed subsequent to 
retirement or transfer should be added to the amount of actual credit- 
able service at the time of retirement or transfer and any fraction of 
cne-half year or more appearing in such total service is to be considered 
a full year of service. The member involved in the first case has total 
active service of 24 years, 10 months and 12 days, including his active 
service subsequent to transfer to the Fleet Naval Reserve and since the 
fractional year is more than one-half he is entitled to have his retainer 
pay computed on the basis of 25 years of service. 

It is believed that the discussion and the statement of principle set 
forth above will enable the Field Branch properly to reestablish the 
accounts in the other cases presented. 


 [B-117129] 


Transportation—Household Effects—Commutation—Evi- 
dence Requirements for Reimbursement 

Under Administrative Expenses Act of 1946 and Executive Order No. 9805, as 
amended, issued pursuant thereto, an employee who ships household effects 
incident to change of station and who postpones payment of transportation 
charges by agreement with the carrier—which prevents him from submitting 


required receipted bill—is not entjtled to payment on a commuted basis for 
the costs of the shipment of the household effects. 


Comptroller General Warren to N. A. Olmstead, Department of 
Agriculture, November 18, 1953: 


Reference is made to your letter of September 21, 1953, file No. 
T—, requesting a decision as to whether a transmitted voucher in 
favor of Dr. John R. Burns, an employee of the Department of Agri- 
culture, so far as it involves a claim under Executive Order No. 9805 for 
reimbursement in a commuted amount for transportation of house- 
hold effects incident to a change of station from Postville, Iowa, to 
Mason City, Iowa, pursuant to orders dated April 7, 1953, may be 
certified for payment without the receipt for transportation expenses 
required by Office letter of December 19, 1949, B-90247, 29 Comp. 
Gen. 574, 575—payment of the transportation charges having been 
postponed in the instant case by agreement between the carrier and 
the employee. ; 

The Administrative Expenses Act of 1946, 60 Stat. 806, pursuant 
to which Executive Order No. 9805 was promulgated, provides in 
section 1 (b) as follows: 
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(b) In lieu of the payment of actual expenses of transportation, packing, 
crating, temporary storage, drayage, and unpacking of household goods and 
personal effects, in the case of such transfers between points in continental 
United States, reimbursement shall be made to the officer or employee on a 
commuted basis (not to exceed the amount which would be allowable for the 
authorized weight allowance) at such rates per one hundred pounds as may be 
fixed by zones in regulations prescribed by the President. [Italics supplied.] 

In your letter it is suggested, in view of the amendment of Executive 
Order No. 9805 by Executive Order No. 10196, effective September 23, 
1950, eliminating from consideration for the purpose of commutation 
of expenses whether the goods were transported by “carrier” or other 
method (see 32 Comp. Gen. 286), that it is now immaterial whether 
the employee incurs any expense, and therefore the requirement of a 
receipt would serve no purpose. 

Section 1 (b), above, provides for “reimbursement” upon a commuted 
basis in “lieu of the payment of actual expenses of transportation,” 
etc. If there be no actual expense, the statutory provision cannot 
operate because the reimbursable basis upon which the commuted 
allowance is predicated does not exist. 28 Comp. Gen 41, 48; 32 Comp. 
Gen. 367. Documentary evidence, which generally would take the 
form of a receipted bill, should be submitted in each case showing that 
an expense was incurred for movement of the effects. In the absence 
of such evidence, payment upon a commuted basis would not be au- 
thorized. 

In view of the foregoing it must be held that since payment for ship- 
ment of the effects has not been made the claim under consideration 
is premature and not for payment upon the present record. 

With regard to your question of the fiscal year appropriation to be 
charged, it may be pointed out that in a decision of March 14, 1952, 
31 Comp. Gen. 471, 472, it was stated : 


* * * In the case of the transportation of an employee’s household goods the 
appropriation current for the fiscal year in which the employee becomes entitled 
to reimbursement if he ships at his own expense or when a carrier picks up the 
goods pursuant to a Government bill of lading if they are shipped by the Govern- 
ment, is the proper appropriation to be charged. 


The voucher submitted is returned for disposition as indicated. 


[B-117504] 


Pay—Fleet Admirals on Active List Not on Active Duty— 
Employment by Contractor Furnishing Naval Supplies or 
War Materials to Government 


A fleet admiral “on the active list of the Navy but not employed on active duty,” 
who accepts employment as a technical adviser on a part-time basis with a 
company furnishing naval supplies or war materials to the Government, may not, 
under the act of June 10, 1896, as amended—so long as he remains on the active 
list—be paid any pay and allowances by the Government, even though such 
officer is not engaged in selling, contracting for the sale, or negotiating for the 
sale of such supplies or materials to the Government. 
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Assistant Comptroller General Weitzel to the Secretary of the Navy, 
November 18, 1953: 


Reference is made to letter of October 23, 1953, from the Assistant 
Secretary of the Navy for Air requesting decision with respect to 
the application of the act of June 10, 1896, as amended, 34 U. S. C. 
883, in the case of a fleet admiral “on the active list of the Navy but 
not employed on active duty” in the event such officer accepts em- 
ployment as a technical adviser on a part time basis with a company 
furnishing naval supplies or war materials to the Government. It 
is stated that the officer would be employed in a technical capacity 
only, and that he would not be engaged in selling, contracting for the 
sale, or negotiating for the sale of naval supplies or war materials 
to the Government. 

The submission invites attention to the provisions of the act of 
March 23, 1946, 60 Stat. 59, reading as follows: 


That the President is hereby authorized, by and with the advice and consent 
of the Senate, to appoint to the permanent grade of General of the Army any 
individual who shall have served in such grade after December 14, 1944, and 
before August 14, 1945, and to appoint to the permanent grade of Fleet Ad- 
miral of the United States Navy any individual who shall have served in such 
grade after December 14, 1944, and before December 14, 1945. The officers ap- 
pointed under the provisions of this section shall take-rank in the manner pro- 
vided in the Act of December 14, 1944 (Public Law 482, Seventy-eighth Con- 
gress), and shall receive the pay and allowances prescribed by section 4 of such 
Act. Any officer on the active list, or any retired officer, who is appointed under 
the provisions of this section and who has been or may hereafter be retired or 
relieved from active duty, shall be entitled to have his name placed on the re- 
tired list with the highest grade or rank held by him on the active list or while 
on active duty, and shall be entitled to receive the same pay and allowances 
while on the retired list as officers appointed under this section are entitled 
to receive while on active duty. 


34 U.S. C. 883, provides as follows: 


After July 22, 1935 no payment shall be made from appropriations made by 
Congress to any officer in the Navy or Marine Corps on the active list while such 
officer is employed, after June 30, 1897, by any person or company furnishing 
naval supplies or war materials to the Government, and such employment is 
made unlawful after said date: Provided, That no payment shall be made from 
appropriations made by Congress to any retired officer in the Navy or Marine 
Corps who for himself or for others is engaged in the selling of, constracting 
for the sale of, or negotiating for the sale of, to the Navy or the Navy Department, 
any naval supplies or war material. [Italics supplied.] 

The prohibition in 34 U. S. C. 883 is absolute with respect to any 
officer of the Navy “on the active list”. Since the fleet admiral is on 
the active list the fact that he may not be on active duty is not material. 
Neither js it material that the fleet admiral “would not for himself or 
for others be engaged in selling” etc. to the Government, as stated in 
the submission, because the inhibition respecting active list officers is 
against their employment by any person or company furnishing sup- 
plies, etc. to the Government. It follows that so long as he remains 


on the active list of the Navy the fleet admiral may not be paid any 
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pay and allowances by the Government while employed by a company 
furnishing naval supplies or war materials to the Government. 


[B-117690] 


Physical Examinations—Civilian Employees—Appropria- 
tions Availability 

Physical examinations of employees of the Bureau of Mines producing zirconium 
metal may not be paid for from appropriated funds in the absence of a showing 


by competent authority that an actual danger to the health of the employees 
exists incident to such employment. 


Comptroller General Warren to W. Rulon Lee, Department of the 
Interior, November 25, 1953: 


Reference is made to your letter of November 4, 1953, wherein you 
request a decision as to the legality of a proposed payment to Dr. 
Harold Patrick O’Neil, M. D., for a physical examination of an em- 
ployee of the Bureau of Mines, Albany, Oregon. In support of your 
request there is attached Dr. O’Neil’s itemized bill stated in the 
amount of $35; copy of request for issuance of purchase order; copy 
of purchase order No. ALB 3994, dated June 12, 1953; Bureau of 
Mines Posting Sheet, Form No. 6-271; and a copy of a memorandum 
dated April 17, 1953, from the Chief Personnel Officer, Bureau of 
Mines, Washington, D. C., to Mr. R. D. Leitch, Bureau Safety 
Engineer, College Park, Maryland, regarding ‘he general subject of 
physical examinations of prospective and present employees of the 
Government. 

It is stated in your letter that for the past several years the Bureau 
of Mines has been producing zirconium metal for the Atomic Energy 
Commission, and that the fee in question is proposed for payment from 
the appropriation account “1433909.273 Working Fund, Interior, 
Mines, 1953.” The justification for the issuance of the purchase 
order, stated in your letter as furnished by the Chief, Rare Metals 
Branch, Albany, Oregon, is as follows: 

Occasionally employees have expressed the belief that conditions under which 
they are working may be causing irritation of the respiratory tract. Although 
there is no knowledge of occupational hazards existing which would cause in- 
jury it is felt that it is to the advantage of the government to’ detect such 
conditions as soon as possible so that necessary prevention measures may be 
taken before others become infected. 

Section 3 of the act of December 29, 1941, 55 Stat. 876, grants a 
right to certifying officers “to apply for and obtain a decision by 
the Comptroller General on any question of law involved in a pay- 
ment on any vouchers presented to them for certification.” While no 
voucher requiring your certification accompanied your present re- 
quest for a decision, it is apparent from the material furnished by you 
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that a current payment is involved and, accordingly, the submission 
of a voucher in this instance will not be insisted upon; but hereafter 
any request for decision should be accompanied with the specific 
voucher presented for certification. 

The working fund account proposed to be charged was established 
with funds advanced from the appropriation “8930101 Operating Ex- 
penses, Atomic Energy Commission, 1953” and it does not appear that 
such appropriation is specifically available for payment of fees for 
physical examinations such are here involved. 

The question of furnishing periodic physical examinations to civil- 
ian employees of the Government has been considered in numerous 
decisions of the accounting officers and the general rule has been 
established that such expenses are personal to the employee and that 
the payment thereof from appropriated funds is unauthorized un- 
less provided for in the contract of employment or by statutory enact- 
ment or valid regulation. See 22 Comp. Gen. 32, and decisions cited 
therein. Exceptions to the rule have been recognized where there 
is a showing by a qualified authority that the conditions of employ- 
ment necessitated periodic physical examinations to prevent the con- 
tracting of disease and the consequent loss of manpower. See, for 
example, decision of March 29, 1951, 30 Comp. Gen. 387, wherein ap- 
proval was given to payment for periodic physical examinations, it 
having been determined by the Army Experimental Hygiene Labora- 
tory that such physical examinations should be made. However, in 
the case here under consideration there is no such showing, the 
justification being based only upon the mere belief of some of the 
employees that the working conditions may be causing irritation of 
the respiratory tract. Cf. 15 Comp. Gen, 20. 

Accordingly, in the absence of a showing by competent authority 
that an actual danger to the health of the employee existed, certifi- 
cation for payment of a voucher for the physical examination here 
involved is not authorized. 

The papers transmitted by you are returned herewith. 


[B-116338] 


Pay—Drill—Organized Reserve Corps—Enlisted Attend- 
ance Requirements 


Officers of an Organized Reserve Corps Unit who, on the effective date of an 
order redesignating the unit as an Early Active Reserve Unit authorized to hold 
48 paid training assemblies per year, attend a training assembly at which the 
unit fails to attain 60 percent attendance of the enlisted members as required 
for units authorized 48 paid training assemblies to entitle its officers to pay for 
attendance may not be paid for attending such assembly, even though the re- 
— order is not delivered to the unit until the day such training assembly 
eld. 
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Assistant Comptroller General Weitzel to Lieutenant Colonel E. M. 
Teel, Department of the Army, November 27, 1953: 


There has been received from the Chief of Finance, by First endorse- 
ment of July 22, 1953, your letter of June 16, 1953, presenting supple- 
mental payroll of the officers of Headquarters and Headquarters Bat- 
talion, 9857th ORASU, Engineer Replacement Training Center, De- 
tachment No. 5, for an assembly held on July 14, 1952, and requesting 
decision as to whether payment thereon is authorized. 

The record shows that the organization mentioned above was a Class 
B Reserve Unit, entitled to 24 pay assemblies annually and that by 
General Order 74, Headquarters Fifth Army, dated June 27, 1952, it 
was redesignated as an Early Active Reserve Unit. As such, it was 
authorized to hold 48 paid training assemblies per year. The said 
order, stated to be effective July 1, 1952, was date-stamped July 8, 
1952, by Headquarters, Missouri Military District, and was delivered 
to the unit through regular mail channels at its first meeting in July 
1952, that is, on July 14, 1952. It is further shown that 40 percent of 
the organization’s enlisted members attended the meeting of July 14, 
1952. You question whether payment may be made to the officers of 
the unit for the assembly held on that date in view of the failure of 
the unit to attain 60 percent attendance of the enlisted members as 
required by paragraph 6b (1) (a), Army Regulations 140-250, for 
units authorized 48 paid training assemblies per year. 

Section 501 (a) of the Career Compensation Act of 1949, 63 Stat. 
825, provides that under such regulations as the Secretary concerned 
may prescribe, members of the Organized Reserve Corps, among 
others, shall be entitled to receive compensation for each regular period 
of instruction or period of duty at which they shall have been engaged 
for not less than two hours, provided that for each of the several 
classes of organizations prescribed for the Organized Reserve Corps, 
the Secretary concerned shall prescribe the minimum standards which 
must be met before an assembly for a drill or other equivalent period 
of training may be credited for pay purposes, which minimum stand- 
ards may require the presence for duty of officers and enlisted person- 
nel equal to or in excess of a minimum number or percentage of unit 
strength for a specified period of time with participation in a pre- 
scribed character of training. 

Paragraph 6b (1) (a), Army Regulations 140-250, dated May 25, 
1950, in effect at the time here involved, provides that officers assigned 
to units authorized 48 paid training assemblies per annum are entitled 
to pay for attendance at any paid training assemblies of the units to 
which assigned where attendance is at least 60 percent of the unit’s 
assigned enlisted strength. Paragraph 6b (2) of the same regulation 
provides that reservists assigned to units authorized less than 48 paid 
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training assemblies will be paid on an individual attendance basis 
and that payment is authorized for attendance at each paid training 
assembly of the unit to which assigned. Thus, at the time the orders 
of June 27, 1952, were issued the unit here involved was not required 
to have an attendance of 60 percent of its enlisted strength at an 
assembly to entitle its officers to pay for such assembly. 

Paragraph 6, Special Regulations 310-110-1, dated May 5, 1952, 
provides that orders affecting the command as a whole, or which are 
ot general application, are effective on the date of the orders unless 
(1) a later date is specified; (2) such orders are in confirmation of 
oral orders previously issued; or (3) regulations specify some other 
date. It further provides that orders pertaining to individuals are 
effective upon receipt of the orders unless otherwise specified therein. 

Thus, it appears that under applicable regulations the orders of 
June 27, 1952, should be considered as having become effective on July 
1, 1952, and that in no event may the effective date be considered to 
be later than July 14, 1952. Since the assembly was held on the latter 
date and since the requirements for pay purposes were not met, pay- 
ment on the supplemental payroll is not authorized and it will be 
retained in this Office. 
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[B-116122] 


District of Columbia Police and Firemen’s Salary Act of 
1953—Retired Pay—Inclusion of Longevity Increases for 
Members Retired Prior to Effective Date of Act 


While the District of Columbia Police and Firemen’s Salary Act of June 20, 
1953, effective July 1, 1953, authorizes an increase in the pensions or retirement 
compensation of retired members of the Metropolitan Police and Fire Depart- 
ments when there is a pay increase for active members, there is a specific state- 
ment in the legislative history of the act (Senate Report No. 384, June 10, 1953) 
to the effect that “such increases will not include any increases based on longevity 
for such retired persons,” and therefore members retired prior to the effective 
date of the act ure not entitled to longevity increases in the computation of pen- 
sion benefits. 


Acting Comptroller General Weitzel to the President, Board of 
Commissioners of the District of Columbia, December 1, 1953: 


Reference is made to your letter of September 14, 1953, and en- 
closures, in which further consideration is desired of one of the 
questions submitted in your letter of July 7, 1953, which was the sub- 
ject of decision B-116122 dated July 10, 1953, 33 Comp. Gen. 24. 
There were received with your letter copies of letters dated July 16 
and August 7, 1953, to you, from the Secretary of the Association of 
Retired Policemen and the counsel for the retired policemen’s and 
firemen’s associations, respectively, together with copy of a brief sub- 
mitted by the latter relative to the matter in question. 

The question submitted in your letter of July 7, 1953, as to which 
further consideration now is desired, was whether members of the 
Police and Fire Departments retired prior to July 1, 1953, under the 
provisions of the Act of September 1, 1916 (39 Stat. 676), as amended, 
ure entitled to the benefit of longevity increases as provided under 
section 102 (a) of Public Law 74 (District of Columbia Police and 
Firemen’s Salary Act of 1953), 67 Stat. 73, approved June 20, 1953, in 
the computation of pension benefits under section 301 of Title IIT of 
the latter act, 67 Stat. 75. That question was answered in the nega- 
tive in the decision of July 10, in which, after reference to the legis- 
lative history of Public Law 74, it was held [quoting in part from the 
syllabus] that, “members who retired prior to the effective date of the 
act are not entitled to include in the computation of pension benefits, 
the longevity increases provided in the act for active members of the 
Departments.” 

Reconsideration of that holding is urged principally upon the 
grounds that (1) the language of the sections of Public Law 74 here 
involved is so clear and unambiguous as to preclude reference to its 
legislative history, and (2) even if recourse to the legislative history 
be permissible, such history contains an unequivocal showing of Con- 
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gressional intent not to deny pension increases on account of longevity 
pay to persons retired before Public Law 74 was enacted. 

Careful consideration has been given to the arguments presented 
in support of the proposition outlined above, but, for the reasons here- 
inafter stated, I am unable to agree with either of them. 

At the outset, it may be stated that I am aware of no rule of law 
which forbids resort to explanatory legislative history however clear 
the words of a statute may appear upon superficial examination. Cer- 
tainly, in determining the applicability to retired personnel of salary 
increases for continuous length of service in grade—a matter usually 
associated with and dependent upon current and future performance 
of service—it is not unreasonable to examine the legislative back- 
ground as a legitimate aid in ascertaining whether such benefits like- 
wise were intended to accrue to persons no longer in an active status 
and receiving a pension relief allowance or retirement compensation 
for past services. Consequently, under such circumstances, I view 
it to be the duty and ebligation of the General Accounting Office, in 
discharging its fiscal responsibilities to the Government, to avail itself 
of all legitimate aids to the ascertainment of the intent of the Con- 
gress so that payments from Federal funds will be made only in 
accord with that intent. 

Turning to the matter of the legislative history of Public Law 74, 
I am unable to agree with the proposition advanced that the deletion 
by the House Committee on the District of Columbia of a proviso— 
originally contained in the bill which later was enacted into law 
as Public Law 74—denying longevity pay increases to persons then 
retired, is a clear showing of Congressional intent not to deny such 
benefits to persons retired before Public Law 74 was enacted. The 
record discloses no comment respecting the action upon the proviso. 
And the mere fact of its deletion, standing alone, is of no probative 
value. Such action could stem from an awareness that the proviso 
was unnecessary and, therefore, surplusage. Whatever may have 
been the underlying reason for such action, an attempt at this time 
to ascribe to it a significant Congressional intent would be indulging 
in conjecture. On the other hand, there is the specific statement con- 
tained in Report No. 384, June 10, 1953, of the Senate Committee on 
the District of Columbia, that: 

* * * Those persons already retired prior to the effective date of this act 
will get the benefit of the increases in basic compensation provided by this act 
in the computation of their pension or retired pay; but such increases will not 
include any increases based on longevity for such retired persons. Longevity 


increases are intended to benefit those in service at this time and those retired 
hereafter will get the benefit of such longevity increases. 


In the face of such a clear and unmistakable expression of intent on 
the part of the Senate District Committee members, I am sure you 
will agree that, in the absence of clarifying legislation, I would not 
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be justified in authorizing increases in pension relief allowances or 
retirement compensation to those persons retired prior to the effective 
date of Public Law 74, based upon the longevity pay increases author- 
ized by that statute. Accordingly, the canclusion reached in this 
matter in the decision of July 10, 1953, is affirmed. 


[B-116037] 


Pay—Retired—Disability Retirement Pay—Service Cred- 
its—Constructive Service—Officers Integrated Into Regular 
Navy From Naval Reserve 

The proper method of computing length of service for disability retirement pay 
purposes, under alternate method (1) of section 402 (d) of the Career Com- 
pensation Act of 1949, in cases of Naval officers who have been integrated into 
the Regular Navy from the Naval Reserve and subsequently retired or placed 
on the temporary disability retired list pursuant to Title IV of that act, is to 


include not only all the active service of such officers but also any constructive 
service creditable to them under section 312 of the Officer Personnel Act of 1947. 


A Naval officer who, at the time of placement on the temporary disability retired 
list, was erroneously advised as to rights of election in connection with com- 
putation of retired pay may be advised of rights in that respect and given the 
opportunity to make such election. 


Comptroller General Warren to the Secretary of the Navy, December 
3, 1953: 


Reference is made to letter of June 30, 1953, from the Under Sec- 
retary of the Navy, requesting decision as to the proper method of 
crediting service for disability retirement pay purposes under alter- 
nate method (1), prescribed in section 402 (d) of the Career Com- 
pensation Act of 1949, 63 Stat. 818, in cases of officers who have been 
integrated into the Regular Navy from the Naval Reserve and sub- 
sequently retired or placed on the temporary disability retired list 
pursuant to Title IV of that act. 

The case of Captain John B. Cleland, U. S. Navy (retired), is cited 
as an example of the type of case to which the Under Secretary of 
the Navy refers. It appears that Captain Cleland was commissioned 
ensign, USN, on June 4, 1925; that he resigned from the Navy on 
December 31, 1927, and shortly thereafter accepted a commission as 
ensign, USNR, to rank from June 4, 1925; that he continuously held 
reserve commissioned status from that time and was called to active 
duty on June 14, 1940; and that he was transferred to, and accepted 
a commission in, the Regular Navy on July 9, 1946. It is stated that 
his date of permanent rank as captain, U. S. Navy, is July 20, 1943, 
and that his lineal precedence is with the Naval Academy class of 
1925. Captain Cleland states that incident to his transfer to the tem- 
porary disability retired list on September 1, 1952, with a 60 percent 
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disability rating, he was given the choice of having his retirement 
pay computed by either of methods (1) or (2), section 402 (d) of the 
Career Compensation Act, and that since he was advised that the 
number of years he could claim as “active service” under method (1) 
was 15, he elected méthod (2) as being the more advantageous to him. 

The two alternate methods of computing disability retirement pay 
as prescribed in said section 402 (d) permit computation : 


* * * by multiplying an amount equal to the monthly basic pay of the rank, 
grade, or rating held by him at the time of the placement of his name on the 
temporary disability retired list or at the time of his retirement, whichever is 
earlier, by (1) a number equal to the number of years of active service to which 
such member is entitled under the provisions of section 412 of this title, mul- 
tiplied by 2144 per centum, or (2) the percentage of his physical disability as of 
the time his name was placed on the temporary disability retired list or at the 
time of retirement, whichever is earlier. * * * 


The term “active service” as used above is defined in section 412 of 
the Career Compensation ia for members of the Regular compo- 
nents of the uniformed services, as including: 


* * * all service as a member of the uniformed services * * * while on the 
active list or on active duty or while participating in full-time training or other 
full-time duty * * * or all service which such member, former member, or person 
has or is deemed to have pursuant to law for the purpose of separation or manda- 
tory elimination from the active list of his Ceres service * * *, [Italics 
supplied. ] 


Terminable provisions of law, apparently still in effect, governing 
mandatory retirement of officers holding permanent appointments on 
the active list of the Navy, are oes in section 312 of the Officer 
Personnel Act of 1947, 61 Stat. 795, 858, 34 U.S. C. 410), the provisions 
setting forth the conditions requiring retirement of captains after a 
stated number of years of “commissioned service” as defined in sec- 
tion 102 of that act, being contained in subsection (b) of section 312. 
Concerning such “commissioned service” subsection (d) of said section 
102, 61 Stat. 798, provides that : 


* * * in respect to eligibility for continuation on the active list and in respect 
to separation from the active list, the total commissioned service of an officer 
who shall have served continuously in the Regular Navy following appointment 
therein in the grade or rank of ensign upon graduation from the Naval Academy 
or pursuant to the Act of August 13, 1946 (Public Law 729, Seventy-ninth Con- 
gress), shall be computed from June 30 of the fiscal year in which he accepted 
such appointment. Each other officer shall be deemed to have for these purposes 
as much total commissioned service as any officer described above in this sub- 
section who shall not have lost numbers or precedence and who is, or shall have 
been, junior to such other officer for the purpose of eligibility for promotion or 
selection for promotion since the date of the latter’s first appointment to perma- 
nent commissioned rank in the Regular Navy above the grade of commissioned 
warrant officer, following which he shall have served continuously on the active 
list of the Regular Navy. [Italics supplied.] 


Under the last quoted provisions of law, it appears that each officer 
of the Regular Navy (other than Naval Academy graduates and cer- 
tain others who have served in the Regular Navy continuously since 
initial appointment as ensign) is deemed to be integrated with the 
Naval Academy class of which the Naval Academy graduate meeting 


—_— ~~ he 


en 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 239 


the conditions prescribed in the statute was a member, and that for the 
purpose of mandatory elimination or separation from the active list 
of the Regular Navy such an officer is credited with active service equal 
to the active service of that Naval Academy graduate who has been 
next junior to him for promotion purposes since the date of his 
(the senior’s) first appointment to permanent commissioned rank 
(above commissioned warrant officer) during his latest period of con- 
tinuous service in the Regular Navy. 

From the foregoing it is concluded that the “active service” referred 
to in sections 402 (d) and 412 of the Career Compensation Act includes 
not only all the active service performed by an officer of the Regular 
Navy, but also any constructive service which is creditable to him 
under the above-quoted provisions of the Officer Personnel Act of 1947. 

For the reasons indicated, Captain Cleland is entitled to credit 
under method (1) of section 402 (d) of the Career Compensation Act 
for the number of years of active service creditable to him by reason 
of his integration with the Naval Academy class of 1925. And since at 
the time of his placement on the temporary disability retired list he 
was erroneously advised as to his rights under method (1) and it 
appears that it is to his advantage to elect that method, no reason is 
perceived why he should not now be advised of his rights in that con- 
nection and be given the opportunity to make such election. Compare 
32 Comp. Gen. 159, 162. 


[B-116321] 


Orders—Military, Naval, Ete., Personnel—Release From 
Active Duty—Caneellation or Revocation After Effective 
Date 


An enlisted member of the Naval Reserve detached from active duty station 
under orders granting four days travel time for travel home, upon the termi- 
nation of which member was to regard himself as released from all active duty, 
who was injured in automobile accident while en route home and admitted to 
Naval hospital for treatment and whose orders, subsequent to the date release 
from active duty was effective, were canceled as to their unexecuted portion 
pending duration of hospitalization and release from active duty, is not entitled 
to active duty pay and allowances for any period subsequent to the effective date 
of release from active duty as fixed in the original orders. 


The inactive status of a reservist released from active duty automatically be- 
comes effective on the date stated in the member's release from active duty orders, 
unless prior to such date competent orders are issued which amend or modify 
the orders relieving the member from a duty status so as to postpone or cancel 
the date of release from active duty. 


Under section 4 of the Naval Aviation Personnel Act of 1940, as amended, 
which contemplates the payment of pay and allowances to members of the Naval 
Reserve who are ordered to active duty and suffer disability or death in line 
of duty from injury while so employed—including payment for periods of hos- 
pitalization from such injury—a member of the Naval Reserve may not be 
regarded as being “employed on active duty” during periods of travel to or 
from active or training duty, and therefore a Naval Reservist who is injured 
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while traveling home in connection with release from active duty and hospitalized 


for five months, accrues no rights to active duty pay and allowances under the 
1940 act. 


Assistant Comptroller General Weitzel to the Secretary of the Navy, 
December 3, 1953: 


Reference is made to letter of July 20, 1953, from the Assistant 
Secretary of the Navy for Air, requesting decision as to the pay and 
allowances to which Herschell James Price, gunner’s mate, first class, 
United States Naval Reserve, is entitled subsequent to December 18, 
1952. 

It appears that the enlisted man was detached from U. S. Naval 
Station Separation Center, Newport, Rhode Island, on December 18, 
1952, and was granted four days’ travel time for travel by privately 
owned conveyance to his home at Metropolis, Illinois, upon the ter- 
mination of which at midnight, December 22, 1952, he was to regard 
himself released from all active duty. It further appears that he was 
paid mileage to his home and all active duty pay and allowances due 
him through December 18, 1952. It is stated that he was injured in 
an automobile accident on December 20, 1952, while en route to his 
home, and that he was admitted to the Veterans Administration Cen- 
ter, Mountain Home, Tennessee. On January. 14, 1953, he was ad- 
mitted for treatment at the U. S. Naval Hospital, Charleston, South 
Carolina, and was discharged therefrom on May 21, 1953. It is stated 
that instead of then proceeding to his home, he traveled to Meadville, 
Mississippi, where he arrived on May 22, 1953. Pursuant to a request 
from the commanding officer at the Charleston Naval Hospital, the 
commanding officer of the naval station at Newport by dispatch dated 
January 16, 1953, canceled the “UNEXECUTED PORTION” of 
Price’s release from active duty orders “PENDING DURATION 
HOSPITALIZATION AND RELEASE ACTIVE DUTY.” 

The decisions of this Office consistently have held that the inactive 
status of a reservist automatically becomes effective on the date stated 
in his orders unless, at some time prior thereto, other competent orders 
are issued which amend or modify the orders relieving him from a 
duty status, so as to postpone or cancel the date of release from active 
duty. See 27 Comp. Gen. 333. The amendatory orders of January 16, 
1953, purported to affect only the unexecuted portion of the prior 
orders and since the latter orders became fully executed on Decem- 
ber 22, 1952, the amendatory orders were without effect to continue 
him in ah active duty status after that date. The Department of the 
Navy apparently regards such orders in the same light since no 
subsequent orders were issued effecting his release from active duty 


even though the dispatch orders apparently contemplated such 
action. 
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As to the matter of his rights under section 4 of the Naval Aviation 
Personnel Act of 1940, as amended by the act of June 20, 1949, 63 
Stat. 201, which contemplates the payment of pay and allowances 
to members of the Naval Reserve who are ordered to active duty 
and suffer disability or death in line of duty from injury “while so 
employed”—including payment for periods of hospitalization from 
such injury—it is well established that a member of the Naval Re- 
serve may not be regarded as being “employed on active duty” during 
periods of travel to or from active or training duty. See 29 Comp. 
Gen. 183; 31 id. 597. Since Price was injured while traveling toward 
his home in connection with his release from active duty, no addi- 
tional rights to pay and allowances accrued to him under the said 
1940 act, as amended. 

Under the circumstances indicated, and since the enlisted man has 
been paid for the period ending December 18, 1952, he is entitled to 
pay and allowances for the four days, December 19 to 22, 1952. 


[B-117685] 


Leaves of Absence—Annual—Ninety-Day Continuous Serv- 
ice Requirement—Non-Workdays 

Under section 203 (i) of the Annual and Sick Leave Act of 1951, which provides 
that an employe shall not be entitled to annual leave until the completion of 90 
days continuous employment, an employee whose appointment is terminated after 


89 days service is not entitled to credit for annual leave for the period of such 
employment, even though the ninetieth day falls on Sunday, a non-workday. 


Comptroller General Warren to W. Rulon Lee, Department of the 
Interior, December 3, 1953: 


Reference is made to your letter of November 6, 1953, requesting 
decision whether you may certify for payment the voucher therewith 
transmitted proposing payment of $37.51 to Mr. Loren H. Kreger 
covering payment for annual leave with respect to which you are in 
doubt because Mr. Kreger had not completed the full 90 days service 
required by section 203 (i) of the 1951 Annual and Sick Leave Act, 
65 Stat. 681. 

It appears that on December 2, 1952, Mr. Kreger was given an 
appointment as laborer not to exceed 90 days unless sooner terminated ; 
that on February 28, 1953, he was terminated at the close of business, 
having served a total of only 89 days under the appointment. It is 
pointed out that the ninetieth day, March 1, 1953, fell on Sunday, a 
non-workday. 

Section 203 (i) of the 1951 Leave Act provides: 

(i) Notwithstanding the provisions of subsection (a) an officer or employee 


shall be entitled to annual leave under this title only after having been em- 
ployed currently for a continuous period of ninety days under one or more 
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appointments without break in service. In any case in which an officer or 
employee completes a period of continuous employment of ninety days there 
shall be credited to him an amount of annual leave equal to the amount which, 
but for this subsection would, have accrued to him under subsection (a) during 
such period. 


The language of the foregoing section is very definite and permits 
the crediting of annual leave “only after having been employed for 
a continuous period of ninety days.” That language relates to a 
period of employment and it may not be interpreted to cover only the 
actual workdays therein. As Mr. Kreger would not have been em- 
ployed 90 days until the close of business March 1, 1953, he is not 
entitled to any credit for any annual leave during the period of his 
employment. C7. 28 Comp. Gen. 108, id. 457. 

The voucher, which is returned herewith, may not be certified for 
payment. 


[B-116870] 


Uniform Allowance—Reserve Officers—Armed Forces Re- 
serve Act of 1952 


Under the uniform allowance provisions of section 243 of the Armed Forces 
Reserve Act of 1952, a Reserve officer who enters on active duty for a period in 
excess of 90 days under orders requiring a final type physical examination subse- 
quent to reporting for such duty and who, on examination, is found to be physi- 
eally unfit for military service and is relieved from active military service for 
such reason prior to the expiration of 91 days, may not be paid a $200 initiai 
uniform allowance or a uniform allowance in the further sum of $100. 


Under section 243 (a) (2) of the Armed Forces Reserve <Act, effective January 
1, 1953, which provides that a Reserve officer shall be entitled to a $200 initial 
uniform allowance “upon completion as a member of a Reserve component of not 
less than 14 days active duty or active duty for training,” a Reserve officer on 
active duty for ten years who has received no initial uniform allowance under 
previous laws and who is relieved from active duty January 31, 1953, is entitled 
to the $200 initial uniform allowance on the basis of having performed “not less 
than 14 days active duty” completed after December 31, 1952, and the officer’s 
right to receive such allowance would not be affected by retirement on the date 
of release from active duty. 


Fractional years of satisfactory Federal service are creditable in determining 
entitlement to the $50 additional uniform allowance provided in section 243 (b) 
of the Armed Forces Reserve Act of 1952 for Reserve officers upon completion of 
each four-year period of satisfactory Federal service—as prescribed in Title III 
of the Army and Air Force Vitalization and Retirement Equalization Act of 
1948, as amended—but not until the completion of a Reserve officer’s service year 
can it be determined whether or not the officer performed satisfactory service for 
that year, or for any fraction of that year. 


The duty which must be excluded from computations in determining a year of 
satisfactory Federal service by an officer of a Reserve component for the purpose 
of section 243 (b) ($50 additional uniform allowance) of the Armed Forces 
Reserve Aét of 1952, is duty in connection with which uniform allowances might 
accrue under section 243 (a) (1) or 248 (c) of the act; hence, in determining 
satisfactory Federal service under section 243 (b), a period of only 35 days 
active duty performed under orders directing duty in excess of 90 days must be 
excluded, but a like period of duty under orders of indefinite duration would 
not be excluded. 


The Army Reserve includes the former Officers’ Reserve Corps and therefore 
an officer who resigned a commission in the Officers’ Reserve Corps and who 
subsequently accepted an appointment as an officer in the Army Reserve may 
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combine service in both units in computing satisfactory Federal service for 
entitlement to the $50 additional uniform allowance provided in section 248 (b) 
of Armed Forces Reserve Act of 1952 for officers of Reserve components upon com- 
pletion of each period of four years satisfactory Federal service. 


Under section 243 (b) of the Armed Forces Reserve Act of 1952, which provides 
that officers of Reserve components shall be entitled to a $50 additional uniform 
allowance upon completion of each period of four years satisfactory Federal 
service, there is no requirement that four years service be continuous and a 
break in service would not deprive an officer of credit for satisfactory Federal 
service already performed. 


Section 243 (b) of the Armed Forces Reserve Act of 1952, which provides that 
officers of Reserve components shall be entitled to a $50 additional uniform allow- 
ance upon completion of each period of four years of satisfactory Federal service 
applies to the Standby Reserve as well as to the Ready Reserve. 


Under section 243 (b) of the Armed Forces Reserve Act of 1952, which provides 
that an officer of “a reserve component” shall be entitled to a $50 additional uni- 
form allowance upon the completion of each period of four years of satisfactory 
Federal service, two years satisfactory Federal service in the Army National 
Guard, and two years satisfactory Federal service in the Army Reserve may not 
be combined to constitute four years satisfactory Federal service, under the above 
section, for entitlement to the $50 additional uniform allowance provided therein, 
the Army National Guard and the Army Reserve being separate and distinct 
organizations. 


Under section 243 (b) of the Armed Forces Reserve Act, approved July 9, 1952, 
which provides that Reserve officers shall be entitled to a $50 additional uniform 
allowance upon completion of each period after the date of its enactment of four 
years satisfactory Federal service, a Reserve officer who completed four years of 
satisfactory Federal service on June 30, 1952, may not be considered to have com- 
pleted such service on July 10, 1952, so as to be entitled to the $50 additional uni- 
form allowance; however, if the said officer has service for the period July 1 
(Beginning of new service year) to July 10, 1952, determination could be made 
on or after June 30, 1953, as to whether the officer became entitled to such uniform 
allowance as of July 10, 1952. 


While the determination as to whether an officer of a Reserve component is 
entitled to the $50 additional uniform allowance provided by section 243 (b) of 
the Armed Forces Reserve Act of 1952 for such officers upon completion of each 
period of four years satisfactory Federal service necessarily may be deferred to 
a date subsequent to the completion of such period of service, the date of the 
officer’s entitlement to such an allowance under the said section is the date of 
the completion of an aggregate of four years satisfactory Federal service, and 
therefore, as to future payments, the last previous date of entitlement and the 
last previous date of completion of four years service would be the same. 


A Marine Corps Reserve officer who entered on active duty May 29, 1941, and 
thereafter completed periods of four years of service, so as to qualify for the 
uniform maintenance allowance of $50 under section 302 of the Naval Reserve 
Act of 1938, on May 29, 1945, and on May 29, 1949, and who elects to receive the 
third such allowance under the last proviso of section 243 (b) of the Armed 
Forces Reserve Act of 1952 (computed pursuant to section 302 of Naval Reserve 
Act of 1938), is entitled to the payment of such allowance on May 29, 1953, and 
such officer is not required to wait until completing four years of service subse- 
quent to June 30, 1949. 


Under section 243 (c) of the Armed Forces Reserve Act of 1952, which provides 
that a Reserve officer shall be entitled for each time of entry or reentry on 
active duty or active duty for training of more than 90 days duration to a uni- 
form allowance in the further sum of $100, a Reserve officer who is ordered to 
active duty for a period of less than 90 days and who is continued on active duty 
in excess of 90 days under orders of indefinite duration amending the original 
orders, would, on the 91st day of the duty, be entitled to a uniform allowance 
in the further sum of $100 as of the first day of duty under the original orders. 


Under section 243 (c) of the Armed Forces Reserve Act of 1952, which provides 
that a Reserve officer shall be entitled for each time of entry or reentry on 
active duty or active duty for training of more than 90 days duration to a uni- 
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form allowance in the further sum of $100, a Reserve officer who is ordered to 
active duty for a period of less than 90 days and who is continued on active 
duty in excess of 90 days under new orders without a break in service for an 
additional specified tour of duty of less than 90 days would establish, on the first 
day of duty under the new orders, entitlement to a uniform allowance in the 
further sum of $100 as of the first day of duty under the original orders. 


A Reserve officer who is ordered to active duty or active duty for training for 
120 days, thereby becoming entitled to a uniform allowance in the further sum 
of $100 pursuant to section 243 (c) of the Armed Forces Reserve Act of 1952, 
but who serves only 80 days, must use the actual date of completion of duty in 
measuring the two-year period of time required to elapse, by the second proviso 
of the said section, before a subsequent payment of such allowance may be made, 
and therefore for the said officer such two-year period of time would begin to 
run on the 81st day. 


The second proviso of section 243 (c) of the Armed Forces Reserve Act of 1952, 
which provides that the uniform allowance in the further sum of $100 provided 
by the said section shall not be payable to any Reserve officer entering on active 
duty or active duty for training within two years after completing a previous 
period of such duty of more than 90 days duration, is not applicable to an officer 
who is ordered to active duty for an indefinite period but who serves only 85 
days. 


Assistant Comptroller General Weitzel to the Secretary of Defense, 
December 7, 1953: 


Reference is made to letter dated September 23, 1953, from the As- 
sistant Secretary of Defense, requesting decision on several questions 
(listed in an enclosed copy of Committee Action No. 70, Military Pay 
and Allowance Committee, Department of Defense), concerning the 
payment of uniform allowances under section 243 of the Armed Forces 
Reserve Act of 1952, approved July 9, 1952—effective, except as other- 
wise stated therein, on January 1, 1953—66 Stat. 492. The said sec- 
tion is as follows: 


(a) An officer of a reserve component or of the Army of the United States 
without component or the Air Force of the United States without component 
shall be entitled to an initial sum not to exceed $200 as reimbursement for the 
purchase of required uniforms and equipment, either— 

(1) upon first reporting for active duty for a period in excess of ninety 
days; or 

( 2) upon completion, as a member of a reserve component, of not less than 
fourteen days active duty or active duty for training; or 

(3) after the performance of fourteen periods of not less than two hours’ 
duration each, of inactive-duty training as a member in the Ready Reserve of a 
reserve component: Provided, That only duty requiring the wearing of the uni- 
form shall be counted for the purpose of this section : Provided further, That any 
initial uniform reimbursement or allowance heretofore or hereafter received as 
an officer under the provisions of any other law shall be a bar to the entitlement 
for any initial sum authorized under the provisions of this section: And provided 
further, That any individual who has served on active duty as an officer of a 
Regular component of the Armed Forces of the United States may not be quali- 
fied for entitlement under this section by duty performed within two years after 
separation from such Regular component. 

(b) Au officer of a reserve component shall be entitled to an additional sum 
of not to exceed $50 for reimbursement for the purchase of required uniforms 
and equipment, upon completion of each period after the date of enactment of 
this Act of four years of satisfactory Federal service as prescribed in title III 
of the Army and Air Force Vitalization and Retirement Equalization Act of 
1948, as amended, performed in an active status in a reserve component and 
which shall include at least twenty-eight days of active duty or active duty for 
training: Provided, That any period of active duty or active duty for training 
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for a period in excess of ninety days shall be excluded in determining the period 
of four years required for eligibility under this subsection: Provided further, 
That a person who receives or has heretofore received a uniform reimbursement 
or allowance as an officer shall not be entitled to the reimbursement provided 
in this subsection until the expiration of not less than four years from the date 
of entitlement to the last reimbursement or allowance: And provided further, 
That, until four years after the date of enactment hereof, an officer may elect 
to receive the uniform reimbursement not to exceed $50 to which he may be 
entitled under existing regulations issued pursuant to section 302 of the Naval 
Reserve Act of 1938, as amended, or section 11 of the Act of August 4, 1942, 
as amended. 

(c) An officer of a reserve component or of the Army of the United States 
without component or of the Air Force of the United States without component 
entering on active duty or active duty for training on or after June 25, 1950, 
shall be entitled, for each time of such entry or reentry on active duty or active 
duty for training of more than ninety days’ duration to a further sum not to 
exceed $100 as reimbursement for additional uniform and equipment required 
on such duty: Provided, That the reimbursement provided by this subsection 
shall not be payable to any officer who, under any provision of law, has re- 
ceived an initial uniform reimbursement or allowance in excess of $200 during 
his current tour of active duty or within a period of two years prior to entering 
on his current tour of active duty: Provided further, That the reimbursement 
provided in this subsection shall not be payable to any officer entering on active 
duty or active duty for training within two years after completing a previous 
period of active duty or active duty for training of more than ninety days’ 
duration. 

(d) The receipt of a uniform and equipment reimbursement as an officer of 
one of the reserve components shall be a bar to entitlement to a uniform reim- 
bursement upon transfer to or appointment in another, except where a different 
uniform is required: Provided, That reimbursement for uniforms and equipment 
upon transfer to or appointment in another reserve component within the limits 
and under the conditions prescribed by subsections (a) and (c) of this section 
may be made in accordance with regulations approved by the Secretary of 
Defense or the Secretary of the Treasury in the case of the Coast Guard when 
the Coast Guard is operating as a service in the Treasury Department. 


The questions presented are quoted and considered in order. 


QUESTION 1 


Section 243 (a) (1) provides “An officer of a reserve component or of the Army 
of the United States without component or the Air Force of the United States 
without component shall be entitled to an initial sum not to exceed $200 as re- 
imbursement for the purchase of required uniforms and equipment, either 

“(1) Upon first reporting for active duty for a period in excess of 90 days; 
or ** Hd 

Section 243 (c) provides “An officer of a reserve component or of the Army 
of the United States without component or of the Air Force of the United States 
without component entering on active duty or active duty for training on or 
after June 25, 1950, shall be entitled, for each time of such entry or reentry on 
active duty or active duty for training of more than ninety days’ duration to a 
further sum not to exceed $100 as reimbursement for additional uniforms and 
equipment required on such duty: * * *.” 

An officer may be ordered to active duty and undergo a final type physical ex- 
umination subsequent to reporting for active duty, and if found to be physically 
unfit for active military service be relieved from assignment. Officers who are 
relieved from active duty for physical disqualification are entitled to pay and 
allowances from the date of entry into the active military service to include 
date of relief from the active military service. 

An officer in the Army Reserve was ordered to active duty in excess of 90 
days under substantially the following orders: “By direction of the Secretary 
of the Army under the provisions of subsection 233(d), Armed Forces Reserve 
Act of 1952 (P. L. 476, 82d Cong.) the following named first lieutenant, DCUMAR, 
with his consent is ordered to active duty on 27 June 1953 for one year dental 
training, commencing 1 July 1953 and terminating 30 June 1954. Officer will 
proceed from his home or temporary address of record to unit and/or station. 
Immediately upon reporting at an assigned station officer will undergo final type 








946 DECISIONS OF THE COMPTROLLER GENERAL (33 


physical examination which will be forwarded to appropriate Army commander 
for review and disposition. TDN TPA PCS.” a 

Other conditions of entitlement being met, may this officer be paid an initial 
uniform allowance of $200 and also an active duty allowance of $100 if found 
to be physically unfit for the military service and is relieved from the active 
military service for this reason prior to expiration of 91 days? 

Physical fitness necessarily is a condition precedent to extended 
active duty. Under the orders mentioned above the officer may not 
be considered to have reported for active duty for a period in excess 
of 90 days until his physical fitness has been determined. Also, it has 
been held that until an officer’s physical fitness for active duty has 
been determined he has not performed any duty “requiring the wear- 
ing of the uniform.” Compare B-38654, January 1, 1944; B-45468, 
February 26, 1945; B-99811, July 10, 1951. Question 1 is answered in 
the negative. 


QUESTION 2 





Under section 243 (a), an officer may qualify for the initial uniform allow- 
ance “upon completion, as a member of a reserve component, of not less than 
14 days’ active duty or active duty for training.” Is this provision of the law 
limited to short tours of active duty or active duty for training, or may the 
initial allowance be paid in the following case: 

An officer on active duty for ten years has received no initial allowance under 
previous laws and was relieved from active duty 31 January 1953. Is he en- 
titled to $200 initial allowance on the basis of having performed “not less 
than 14 days’ active duty” completed after 31 December 1952? If the answer 
is in the affirmative, would the member's right to receive the allowance be im- 
paired if he were retired on 31 January 1953? In this connection see answers 
to questions 1 and 7 of Comp. Gen. B-112407, 11 May 1953. 


Subsection 243 (a) (2) specifies periods of 14 days or more. The 
officer became entitled to a $200 allowance prior to January 31, 1953. 
The fact that he was retired immediately upon completion of active 
duty would not affect his right to the allowance, which is in the 
nature of reimbursement of costs of uniforms which were required 
for duty already completed. 


QUESTION 3 


Section 243 (b), Armed Forces Reserve Act of 1952, supra, provides for en- 
titlement to $50 maintenance allowance “upon completion of each period after 
the date of enactment of this Act of four years of satisfactory Federal service 
* * * performed in an active status in a reserve component” and “any period 
of active duty or active duty for training for a period in excess of 90 days shall 
be excluded in determining the period of four years required for eligibility.” 
In the computation of 4 years of satisfactory Federal service, the following 
questions have arisen: 

a. An officer commenced a 4-year period of Federal service on 1 July 1949, and 
earned the following points as set forth below: 


° 1 July 1949-30 June 1950, 50 points. 
1 July 1950-1 October 1950, active duty. 
1 July 1950-30 June 1951, 30 points. 
1 July 1951-30 September 1951, 20 points. 
1 October 1951-30 June 1952, 30 points. 
1 July 1952-30 September 1952, 20 points. 
1 October 1952-30 June 1953, 30 points. 
1 July 1953-30 September 1953, 20 points. 
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(1) Must the 50 point requirement be met during the 12 month period from 
1 July 1950 through 30 June 1951; or must that 12 months be eliminated as an 
unsatisfactory year of Federal service because the 50 point requirement had not 
been met during that period; or may the satisfactory year be considered as com- 
pleted at the end of 15 months (30 September 1951) since the total of 50 points 
had been earned in that time? 

(2) If the year of satisfactory service is considered completed at the end of 
15 months in (1) above, what additional period would be needed if the officer, 
ordered to active duty for a period in excess of 90 days (1 July 1950-1 October 
1950), was released from active duty after only 35 days; or if he were ordered 
to active duty for an indefinite period and was released after serving 35 days 
of active duty? 

An officer’s qualification for a year of satisfactory Federal service 
under subsection 243 (b) is determined under Title III of the Army 
and Air Force Vitalization and Retirement Equalization Act of 1948. 
Hence, if his service year under the 1948 act begins, for example, on 
August 1 his year of satisfactory Federal service under subsection 
243 (b) will be computed on the same basis. 

In the example cited in question 3a, the officer began a new service 
year on July 1, 1950. From that service year the period July 1 to 
October 1 must be excluded. Fractional years of satisfactory service 
are creditable in the computation of retired pay under the 1948 act. 
28 Comp. Gen. 321. The same rule is for application here. On June 
30, 1951, other requirements having been met, the officer became en- 
titled to credit for service under subsection 243 (b) for the period 
October 2, 1950, to June 30, 1951, 8 months, 29 days. His aggregate 
of such service on June 30, 1953, was 3 years, 8 months, 29 days. A 
new service year began on July 1, 1953. Not until June 30, 
1954—unless in the meantime he ceased to be a member of the reserve 
component—could it be determined whether he performed satisfac- 
tory Federal service for the year then ending, or for any fraction of 
that year. Upon determination that he completed a year of satisfac- 
tory service on June 30, 1954, it would be established that he was 
entitled to credit for the fraction of a year from July 1 to October 1, 
1953, and that he was entitled, as of October 1, 1953, to a $50 allow- 
ance, provided that he had met requirements as to the wearing of the 
uniform and as to the performance of at least 28 days’ duty, in addi- 
tion to the period July 1 to October 1, 1950. 

Question 3a (1) is answered accordingly. 

Since the duty which must be excluded from computations under 
subsection 243 (b) is specified as consisting of periods in excess of 90 
days, it appears that it was intended to exclude periods in connection 
with which allowances might accrue under subsection 243 (a) (1) or 
subsection 243 (c). On that basis, the period of duty of only 35 days, 
under the orders directing duty in excess of 90 days, must be ex- 
cluded. Compare answer to question 9, 32 Comp. Gen. 502, 511. A 
like period of duty under orders of indefinite duration would not be 





248 DECISIONS OF THE COMPTROLLER GENERAL [33 


excluded because under those orders such allowances could not accrue 
unless he actually served more than 90 days. 
Question 3a (2) is answered accordingly. 


3b 


An officer resigned his commission in the Officers’ Reserve Corps of the Army 
on 1 August 1949. As of 1 July 1949 he was credited with 3 years, 4 months, 
and 14 days satisfactory Federal service by virtue of having served as a mem- 
ber of a reserve component for that period of time. He performed no service 
during the month of July. On 13 March 1953 he accepted an appointment as a 
Captain in the Army Reserve. For how long a period must he perform satis- 
factory Federal service after 13 March 1953 to become entitled to a maintenance 
allowance of not to exceed $50? 

The Army Reserve includes the former Officers’ Reserve Corps. 
Paragraph 4a, Army Regulations No. 140-305, December 5, 1952. 
Since the officer performed no duty requiring the wearing of the uni- 
form during July 1949 he could not have met the pro rata requirements 
for satisfactory Federal service for that month and is not entitled, 
under subsection 243 (b), to credit for that month. When he entered 
on a new service year on March 13, 1953, he had total satisfactory 
service of 3 years, 4 months, 14 days. On or after March 12, 1954, it 
could be determined whether he became entitled, as of October 28, 


1953, to a $50 allowance. Compare answer to question 3a (1). 


3c 


An officer began a period of 4 years of satisfactory Federal service on 1 July 
1949 and completed a year of satisfactory Federal service on 30 June 1950. Dur- 
ing the second year he performed active duty for training from 10-30 August 
1950; active duty from 1 November 1950 to 28 February 1951; and active duty 
for training from 5-25 May 1951. Assuming the subsequent performance of 
satisfactory Federal service, on what date is he considered to have completed 
4 years of satisfactory Federal service? 


The period from November 1, 1950, to February 28, 1951, must be 
excluded. On June 30, 1951, the officer had an aggregate of 1 year, 
8 months’ satisfactory service, and on June 30, 1953, an aggregate of 3 
years, 8 months. He began a new service year on July 1, 1953, and 
on or after June 30, 1954, it could be determined whether he became 
entitled to an allowance as of October 31, 1953. 


3d 


An officer completes one year’s satisfactory Federal service, but fails to make 
the required 50 points in the next year. May he qualify in the 3 years follow- 
ing the unsatisfactory year or must he start a new 4-year period following the 
unsatisfgctory year? 


The officer may combine the one year of satisfactory service with 
the three years of such service, there being no requirement that the 
four years be continuous. 


8e 


An officer member of the Standby Reserve of the Army Reserve, performs one 
year of satisfactory Federal service from 1 July 1953 to 30 June 1955. During 
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the period from 1 July 1955 to 31 December 1955 he attends 18 inactive duty 
training assemblies requiring the wearing of the uniform. On 1 January 1956 
he transfers to the inactive status list in the Standby Reserve. Thereafter, on 
1 July 1956, he returns to an active status. For purposes of entitlement to the 
maintenance allowance of not to exceed $50, how much satisfactory Federal 
service must the officer perform after 1 July 1956? 


Subsection 243 (b) applies to the Standby Reserve as well as to the 
Ready Reserve. See pages 840 to 842, House Hearings on H. R. 4860, 
$2d Congress. On July 1, 1956, the officer would have completed 1 
year, 6 months’ satisfactory service. He would need 2 years, 6 months, 
of which July 1 would be the first day. On or after June 30, 1959, 
determination could be made as to whether he became entitled to an 
allowance as of December 31, 1958. 


Question 4 


In reply to question number 10 of the decision of the Comptroller General, 
B-112407, 11 May 1953, it was held that in computing 4 years’ satisfactory Fed- 
eral service under section 243 (b), service in 2 reserve components may not be 
combined to constitute a period of 4 years’ satisfactory Federal service. In 
this connection, a further question arises as to whether “a reserve component 
within the meaning of section 243 (b) is to be restricted to any one component 
within a service, even though both reserve components are required to wear 
the same uniform ;” for example: May 2 years’ satisfactory Federal service in the 
Army National Guard and 2 years’ satisfactory Federal service in the Army 
Reserve be combined to constitute 4 years’ satisfactory Federal service under 
this section? 


Since the Army Nationai Guard and the Army Reserve are separate 


and distinct organizations, the answer to this question is governed by 
the answer to question number 10, decision of May 11, 1953, 32 Comp. 
Gen. 502, 512. Accordingly, question 4 is answered in the negative. 


Question 5 


In the answer to question 9 set forth in Comp. Gen. decision, B—112407, dated 
25 November 1952 the following language appears: 

“In view of such proviso [second proviso of subsection 243 (b), Armed Forces 
Reserve Act of 1952], it seems reasonably clear that the Congress did not mean 
that the four-year period of service referred to in the subsection must begin 
after 9 July 1952, but must be completed after that date * * *.” 

a. An Air Force Reserve officer completed four years of satisfactory Federal 
service on 30 June 1952. Considering the above quoted language can it be con- 
sidered that he completed such period on 10 July 1952, and thus be entitled to 
the additional sum of not to exceed $50, if otherwise entitled thereto? 

b. If the answer to the preceding question is in the negative, on what date 
would said officer be entitled to the first payment of $50 assuming he is otherwise 
qualified ? 


The statute clearly has no application to four-year periods com- 
pleted prior to July 10,1952. The officer mentioned must have satis- 
factory service for the period July 1 to 10, 1952, to qualify for the $50 
allowance on July 10,1952. Since a new service year began on July 1, 
1952, determination could be made on or after June 30, 1953, as to 
whether he became entitled to an allowance as of July 10, 1952. 

Questions 5a and 5b are answered accordingly. 
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Will future entitlement to the additional sum of not to exceed $50 require the 
completion of four years of satisfactory Federal service from the last previous 
date of entitlement or from the date of the last previous completion of four 
years of satisfactory Federal service, provided that a period of four years has 
elapsed (second proviso of subsection 248 (b)) since last entitlement to any 
uniform allowance? 


As indicated in answers to preceding questions, the date of an 
officer’s entitlement to an allowance under subsection 243 (b)—al- 
though the determination as to whether he is so entitled necessarily 
may be deferred to a later date—is the date of the completion of an 
aggregate of four years of satisfactory Federal service. Hence, as to 
future payments, the last previous date of entitlement and the last 
previous date of completion of four years’ service would be the same. 


Question 6 


The Comptroller General of the United States in his decision of 11 May 1953, 
B-112407, in answer to Question 12 (e), held that 

“While officers who have continuous service from some date prior to July 1, 
1949, would normally have their years correspond to the fiscal year, that situation 
results because of the wording of the statute and not because the earning of 
points has any particular relation to the fiscal year.” 

An officer was commissioned in the Marine Corps Reserve on 29 May 1941; 
reported for active duty on 29 May 1941, and qualified for and was paid the 
initial uniform gratuity of $100 under the provisions of Section 302 of the Naval 
Reserve Act of 1988 (52 Stat. 1180). He thereafter completed four years of 
service and qualified for the uniform maintenance allowance of $50 under the 
provisions of said Section 302 of the Naval Reserve Act of 1938 on 29 May 1945 
and on 29 May 1949. 

Having in mind the above-cited language in answer to Question 12 (e), of the 
cited decision of 11 May 1953, and assuming the officer elects to receive the third 
uniform maintenance allowance of $50 under the provisions of the last proviso 
of Section 243 (b) of the Armed Forces Reserve Act of 1952 (62 Stat. 1087), and 
assuming that he otherwise qualifies, is he (a) entitled to the payment of the 
uniform maintenance allowance of $50 on 29 May 1953, or (b) required to wait 
until 30 June 1953 at which time he will have completed four years subsequent 
to 30 June 1949? 


The officer’s right to an allowance is for determination under regu- 
lations existing on July 9, 1952, issued pursuant to section 302 of the 
Naval Reserve Act of 1938, as amended, no requirement as to “satis- 
factory Federal service” being involved. He became entitled to a $50 
allowance on May 29, 1953, if he then had met the requirements set 
out in the appropriate regulations. 


Question 7 


Sectiop 243 (c) provides for entitlement to $100 active duty allowance for 
each time of entry or reentry, on or after 25 June 1950, on active duty or active 
duty for training of more than 90 days’ duration. Is an officer eligible to receive 
the $100 allowance, other requirements being met, if he is ordered to active duty 
for a period of less than 90 days and is continued on active duty in excess of 
90 days under orders amending the original orders or under new orders without 
a break in service for an additional specified tour of duty of less than 90 days, 
and the total time required to be served under two such orders is a continuous 
period in excess of 90 days? 
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If the officer, under either of the stated alternatives, serves con- 
tinuously for more than 90 days, under a series of orders requiring 
such service, his entry on duty may be considered as an “entry or 
reentry on active duty or active duty for training of more than ninety 
days.” Compare B-89964, December 14, 1949, and cases therein cited. 

Apparently, under the first alternative the amending orders re- 
quire further duty of indefinite duration. Under such circumstances, 
it would be established on the 91st day of duty that the officer was en- 
titled, as of the first day of duty under his original orders, to a $100 
allowance. 

Under the second alternative the new orders direct duty of a spec- 
ified duration which, together with the duty directed by the original 
orders, will extend 90 days. Under such circumstances, it would be 
established on the officer’s first day of duty under his new orders that 
he was entitled, as of the first day of duty under his original orders, 
to a $100 allowance. Compare answer to question 9, 32 Comp. Gen. 
502, 511. 


Question 7 is answered accordingly. 


QUESTION 8 


The second proviso of Section 248(c) of the Armed Forces Reserve Act of 
1952, supra, provides “That the reimbursement provided in this subsection 
shall not be payable to any officer entering on active duty or active duty for 
training within two years after completing a previous period of active duty or 
active duty for training of more than ninety days’ duration.” In reply to ques- 
tion number 9 in the decision, B—-112407, 11 May 1953, it was held that, “Ap- 
parently, subsection 243(c) does not require the actual performance of duty for 
more than ninety days under orders requiring duty of that duration before 
a right to the $100 allowance becomes fixed, * * * . Since the said allow- 
ance would be made on the basis of duty in excess of ninety days, it must be 
considered that duty actually was performed for a period in excess of ninety 
days under those orders when determining an individual’s right to an allow- 
ance for uniforms under orders issued thereafter.” 

In view of the above, from what date does time commence to run for the two- 
year period referred to in the above proviso in the following instances: 

a. When an officer is ordered to active duty or active duty for training for 
120 days, but serves only 80 days, does the two-year period begin to run on the 
Slist day (date following the date of release from active service) ; on the 91st 
day (on expiration of assumed duty of over 90 days’ service) ; or on the 121st 
day ( on normal expiration of tour of duty to which ordered) ? 

b. When an officer is ordered to active duty for an indefinite period, but serves 
only 85 days, does the two-year period begin on the 86th day or the 91st day? 


The duty completed by the officer in question 8a must be treated— 
insofar as the barring of the payment of an allowance within the 
next two years is concerned—as if it had exceeded 90 days. However, 
in measuring the time which must elapse before a subsequent payment 
may be made, the actual date of completion must be used just as in 
the case of duty actually in excess of 90 days. Time in the present 
instance would begin to run on the 81st day. 


301979°—54——_19 
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In question 8b the officer was not ordered to active duty for a period 
in excess of 90 days and did not perform duty in excess of 90 days. 
The second proviso of subsection 243(c) is not applicable. 

The complexity of this legislation has raised many vexatious ques- 
tions, as shown by this and prior decisions. It is noted that the pres- 
ent request for decision, like other requests in the past, has been pre- 
pared by the Department of Defense Military Pay and Allowance 
Committee in the program to give the law uniform application 
throughout the several services. Such action has been desirable and 
effective and has been especially helpful in resolving the many ques- 
tions arising under the statutory provisions here involved. 


[B-117786] 


Transportation—After-Acquired Dependents—Employees 
Appointed or Assigned to Duty Overseas 


Employee who acquired a wife while serving overseas under an employment 
contract and who returned to the United States for separation from service 
upon completion of the agreed tour of duty, is entitled to wife’s transportation 
from the overseas post at Government expense, if administratively approved, 
notwithstanding wife was acquired after the signing of the employment agree- 
ment. 30 Comp. Gen. 55, distinguished. 


Comptroller General Warren to Charles P. Knapp, Department 
of the Interior, December 7, 1953: 


Reference is made to your letter of November 5, 1953, requesting 
an advance decision on the voucher therewith transmitted covering 
the claim of Sherman P. Morrison for traveling expenses incurred in 
returning to his residence in the United States from his post of duty, 
Fairbanks, Alaska, including the cost of transportation of his wife. 
Your doubt in the matter relates to the expenses of transportation of 
the wife who was acquired by the claimant after his arrival in Alaska. 

Your submission indicates that the decision of this Office in 30 
Comp. Gen. 55, has been interpreted as holding that an employee 
who returns to the United States for separation upon completion of 
an agreed tour of duty cannot be reimbursed for the transportation 
to the United States of a wife acquired after the signing of an em- 
ployment agreement. In line with that view, no authorization was 
included in the claimant’s travel orders for his wife’s transporta- 
tion to/the United States. However, the said decision did not so 
hold, but only denied reimbursement in that case for the transporta- 
tion from the United States to an overseas station of a wife acquired 
by the employee while on temporary duty in the United States. Upon 
completion of his employment agreement travel orders authorizing 
an employee to return to the United States for separation properly 
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may include authorization for the transportation of his wife not- 
withstanding that the wife was acquired after signing the employ- 
ment agreement. 

In the present case, the transportation of the wife commenced Sep- 
tember 5, 1953, prior to the issuance of Alaska Road Commission 
order No. 70 of October 2, 1953, paragraph 3 (a), of which provides, 
in part, that if an employee acquires a wife and/or family after execu- 
tion of an employment agreement the Alaska Road Commission will 
not provide transportation for his wife and/or family either to or 
from Alaska. While an authorization for transportation of the wife 
was not included in the travel orders issued to Mr. Morrison, the 
General Accounting Office will not be required to object to reimburse- 
ment of the employee for the otherwise proper transportation ex- 
penses of his wife, if administratively approved for payment. Action 
on the voucher which together with accompanying papers is returned 
herewith, should be taken in accordance with the above. 


[B-113520] 


Pay—Retired—Disability Retirement Pay—Medical Sur- 
vey Review Board’s Authority 


A Naval Reserve officer who was released from active duty without pay pur- 
suant to the finding of a medical survey board that the officer was unfit for 
duty, but with no finding that the officer was physically disabled for perform- 
ance of duty, was not released from active service without pay “for physical 
disability pursuant to the decision of a board of medical survey” within the 
contemplation of section 302 (a) of the Servicemen’s Readjustment Act of 1944, 
so as to give a review board, established pursuant to such section, jurisdiction 
of the case. 


Section 302 (a) of the Servicemen’s Readjustment Act of 1944, which directs 
the Secretary of the Department concerned to establish medical survey review 
boards to review cases of officers released from active service, without pay, for 
physical disability, requires that the proceedings and decisions of the board of 
review be laid before the President “for his approval or disapproval and 
orders in the case,’ and therefore the Secretary of the Department concerned 
may not, in the absence of orders by the President, refer a case of this nature 
to successive physical evaluation boards. 


Assistant Comptroller General Weitzel to Commander N. Grauel, 
Department of the Navy, December 8, 1953: 


By letter of January 19, 1953, the Assistant Secretary of the Navy 
for Air forwarded your letter dated November 14, 1952, requesting 
decision whether, in the situation presented, there is autherity of law 
to credit former Lieutenant (jg) Wayne E. Barber, United States 
Naval Reserve, with retirement pay effective August 1, 1952. 

It appears that the former officer accepted an appointment as 
ensign, United States Naval Reserve, on March 4, 1943; reported for 
duty the same day; and was temporarily appointed a lieutenant (jg) 
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on May 1, 1944, under the provisions of the act of July 24, 1941, 55 
Stat. 603. A report of medical survey dated May 9, 1945, states that 
he was admitted to the U.S. Naval Hospital, NNMC, Bethesda, Mary- 
land, on March 2, 1945, complaining of a rash on the legs, thighs, 
extensor surfaces of the elbows, and scalp, which had persisted since 
May 1944 and which was a recurrence of a similar rash which he 
had in 1937. His condition was diagnosed as Psoriasis #1959 and 
treatment with mild boric acid and aluminum acetate ointments and 
antipyretic lotion afforded sufficient relief so that “Further hospital- 
ization is not necessary at this time.” Mr. Barber does not appear 
to have been physically disabled as a result of his condition, the board 
of medical survey reporting in that regard only a feeling that there 
would be other exacerbations, “some of which may prove disabling.” 
The board expressed the opinion that he had a chronic skin disease 
which was unsightly and not conducive to good morale of other per- 
sonnel and, therefore, that he should be released from active duty. 
The board found him permanently “Unfit for service” and recom- 
mended that he be released from active duty in the U.S. Naval Reserve. 
In this respect the board found specifically that the disease was not 
incurred in line of duty; existed prior to appointment; and was not 
aggravated by service. The Chief of the Bureau of Medicine and 
Surgery approved such recommendation and further recommended 
that he be discharged from the U. S. Naval Reserve. The officer was 
honorably discharged August 7, 1945. 

Over five years later, on December 1, 1950, apparently in accord- 
ance with a petition by Mr. Barber, a naval medical survey review 
board was convened in the case under the provisions of section 302 
(a) of the Servicemen’s Readjustment Act of 1944, 58 Stat. 287, as 
amended, 38 U. S. C. 693i, as follows (quoting 38 U. S. C. 693i) : 

(a) The Secretary of War, the Secretary of the Navy, and the Secretary of 
the Treasury are authorized and directed to establish, from time to time, boards 
of review composed of five commissioned officers, two of whom shall be selected 
from the Medical Corps of the Army or Navy, or from the Public Health Service, 
as the case may be. It shall be the duty of any such board to review, at the 
request of any officer retired or released from active service, without pay, for 
physical disability pursuant to the decision of a retiring board, board of medical 
survey, or disposition board, the findings and decisions of such board. Such 
review shall be based upon all available service records relating to the officer 
requesting such review, and such other evidence as may be presented by such 
officer. Witnesses shall be permitted to present testimony either in person or 
by affidavit, and the officer requesting review shall be allowed to appear before 
such board of review in person or by counsel. In carrying out its duties under 
this section such board of review shall have the same powers as exercised by, 
or vestéd in, the board whose findings and decision are being reviewed. The 
proceedings and decisions of each such board of review affirming or reversing 
the decision of any such retiring board, board of medical survey, or disposition 
board shall be transmitted to the Secretary of War, the Secretary of the Navy, 


or the Secretary of the Treasury, as the case may be, and shall be laid by him 
before the President for his approval or disapproval and orders in the case. 


The naval medical survey review board confirmed the findings as 
set out in the report of the board of medical survey and recommended 
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against this former officer’s appearance before a physical evaluation 
board. The record of the proceedings of the review board was trans- 
mitted to the Secretary of the Navy and by him (the Assistant Secre- 
tary of the Navy for Air) laid before the President for “his approval 
or disapproval and orders in the case” with a recommendation that the 
proceedings be approved, the findings and recommendation be dis- 
approved and Mr. Barber be authorized to appear before a physica! 
evaluation board, such board to limit its findings to the scope of the 
physical disability retirement laws existing on the day prior to the 
effective date of the Career Compensation Act of 1949. Action by the 
President was in accordance with the recommendation of the Secre- 
tary and the former officer appeared before a physical evaluation 
board. While not shown, presumably the action of such physical 
evaluation board was similar to that of the naval medical survey re- 
view board because the Assistant Secretary of the Navy for Air, ex- 
pressing doubt as to the reasonableness of its findings, caused the 
record of its proceedings to be forwarded to the physical disability 
appeal board, constituted for the purpose of this case as a physical 
evaluation board, for proceedings de novo. This second physical 
evaluation board found (1) that Mr. Barber was permanently dis- 
abled for active service at the time of his release from active duty and 
(2) that his disability was suffered while employed on active duty 
and in line of duty. Such findings were reviewed by the physical 
review council which recommended approval of finding (1) and dis- 
approval of finding (2) for the reason that it was not supported by 
the evidence. On July 15, 1952, notwithstanding the adverse recom- 
mendation of the physical review council as to finding (2), the Sec- 
retary of the Navy (presumably the Assistant Secretary of the Navy 
for Air) approved the proceedings and findings of the second physical 
evaluation board and directed that the former officer be paid the re- 
tired pay authorized for a lieutenant (jg) by the laws in effect prior 
to the enactment of the Career Compensation Act of 1949. Mr. Barber 
was notified of such action by letter dated August 20, 1952, of the 
Chief of Naval Personnel in which he also was advised that his dis- 
ability was rated zero percent in accordance with the standard sched- 
ule of rating disability in use by the Veterans Administration. Such 
rating apparently related to the provision in section 411 of the Career 
Compensation Act of 1949, 63 Stat. 823, that persons electing to take 
disability retirement pay under that act instead of prior law would 
have their percentage of disability determined in accordance with the 
standard schedule of rating disabilities in current use by the Veterans 
Administration. 

The board of medical survey’s recommendation of release from ac- 
tive service in this case was based upon its finding that this former 
officer was “Unfit for service,” apparently only because his disease 
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was unsightly to others and not conducive to good morale. The rec- 
ord before this Office does not disclose that the board made any de- 
cision that he was physically disabled for the performance of duty. 
It went no further in that respect than to express an opinion that 
perhaps there would be other exacerbations, some of which might 
prove disabling. Such circumstances, if not clearly negativing such 
a conclusion, plainly give rise to substantial doubt that the officer 
was released from active service, without pay, “for physical disability 
pursuant to the decision of a board of medical survey” within the 
contemplation of section 302 (a) of the Servicemen’s Readjustment 
Act of 1944, quoted above, to give the review board jurisdiction of 
the case. That doubt is not lessened by evidence other than the find- 
ings of the medical survey board, tending to show the officer’s physical 
condition at the time of release or thereafter. If the officer was not 
retired or released from active service, without pay, for physical 
disability pursuant to the decision of such a board, the said section 
302 (a) was not for application in his case. 

However, even assuming that this case comes under the said section 
302 (a), it is not clear that the former officer would be entitled to 
receive retired pay. Such law requires that the proceedings and deci- 
sion of the board of review be laid before the President “for his 
approval or disapproval and orders in the case.” The President’s 
orders apparently were that the officer appear before a physical evalu- 
ation board, not before a succession of physical evaluation boards, and, 
reasonably, in the absence of further orders by the President, the sec- 
tion 302 (a) proceedings were concluded with the findings and decision 
of the first physical evaluation board. To conclude otherwise would 
recognize a right in the Secretary of the Department concerned to 
continue to refer cases of this nature to successive physical evaluation 
boards until findings and decision satisfactory to him are made and 
then to direct the payment of retirement pay, in his discretion, without 
approval by the President. Such discretion or administrative control 
by the Secretary of the proceedings is not indicated by the language 
or purpose of the said section 302 (a), which gives the President, and 
not the Secretary, the authority to make the final decision. 

In view of the substantial doubt (1) that the officer was released 
from active service for physical disability pursuant to the decision of 
a board of medical survey as required by section 302 (a) of the Service- 
men’s Readjustment Act of 1944 for proceedings thereunder, and (2) 
that the Secretary of the Navy was authorized to refer the case to a 
second physical evaluation board without further orders by the Presi- 
dent, I am constrained to hold that, in the absence of a judicial determi- 
nation to such effect, payment of retirement pay in this case is not 
authorized. 
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[B-117672] 


District of Columbia Firemen—Compensation—Longevity 
Increases—Service In-Grade Requirement 

The longevity increase authorized by section 202 (a) of the District of Columbia 
Police and Firemen’s Salary Act of 1953 for members of the District of Columbia 
Fire Department above the grade of private, class 3, except the Fire Chief, is 
based upon “each five-year period of continuous service completed in such 
grade,” and therefore an inspector in the Fire Department who was promoted to 
that position from the grade of private is not entitled to count, as continuous 
service, the combined period of service in the grades of private and inspector 
for longevity pay purposes. 


Comptroller General Warren to the President, Board of Commis- 
sioners of the District of Columbia, December 8, 1953: 


Reference is made to your letter of November 9, 1953, requesting 
décision as to whether an inspector in the Fire Department, who was 
promoted to that position from the grade of private effective August 
16, 1950, may be credited with service in the grade of private for 
purposes of longevity increases authorized by section 202 (a) of the 
District of Columbia Police and Firemen’s Salary Act of 1953, Public 
Law 74, approved June 20, 1953, 67 Stat. 72, 74. 

It is stated in your letter that the inspector involved was promoted 
from private, class 6, with salary of $3,754.51, to rank of inspector 
with salary of $3,835.77, effective August 16, 1950; that when adjusting 
his salary under the requirements of the District of Columbia Police 
and Firemen’s Salary Act of 1953 he was not credited with longevity 
increases for the reason he had not completed five years of service in 
the rank of inspector; and that he is making claim for longevity 
increases based upon his service as a private. It appears to be the 
inspector’s contention that in view of a decision of the Corporation 
Counsel, District of Columbia, dated August 6, 1946, a copy of which 
accompanied your submission, privates can only be assigned, as distin- 
guished from promoted, to the position of inspector, and, therefore, 
he is entitled to count as continuous service for longevity pay purposes 
the combined period of service in the grades of private and inspector. 

Section 202 (a) of the act provides that the annual basic salaries of 
members of the Fire Department above that of private, class 3, except 
the Fire Chief, “shall be increased by $120 at the beginning of the 
next pay period following each five-year period of continuous service 
completed in such grade, including service in such grade rendered 
prior to the effective date of this Act” subject to certain conditions in 
the proviso not here material. It further provides that “service shall 
not be deemed to have been discontinued by reason of any assignment 
(with an accompanying increase in salary)” pursuant to section 201 
(b). Section 201 (b) authorizes, subject to approval of the Commis- 
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sioners, an increase of not to exceed $390 in the basic salaries of 
privates or inspectors while assigned to duty as technicians. 

The inspector here involved was serving in the grade of inspector 
on July 1, 1953, the effective date of the act, and under the provisions 
thereof he became entitled to the new annual basic salary of $4,813 
for that grade. The longevity increase authorized by section 202 (a) 
is based upon each “five-year period of continuous service completed 
in such grade.” ‘There has been noted here the inspector’s contention 
that he was assigned and not promoted to the grade of inspector, but 
I find no merit therein so far as applying the longevity provisions of 
the current statute. In that connection, the Commissioners’ Order of 
August 15, 1950, specifically states that the involved inspector “is here- 
by promoted to be an inspector.” Furthermore, under section 202 (a) 
the only type of service which is not “deemed to have been discontinued 
by reason of any assignment” pertains only to an assignment under 
section 201 (b) of “a private or an inspector of the Fire Department 
of the District of Columbia * * * to duty as a technician.” No such 
“assignment” was made here. Since, therefore, the longevity increase 
authorized by section 202 (a) is based upon “each five-year period of 
continuous service completed in such grade” and since, also, the in- 
volved inspector is not entitled under the provisions thereof to count 
service in any other grade, it follows that the Commissioners would 
not be authorized to include his service as a private for longevity 
purposes in the determination of his entitlement to salary as an in- 
spector. 

Specifically, therefore, your question is answered in the negative. 


[B-116569] 


Travel Allowanece—Military, Naval, Ete., Personnel—Per 
Diem Rates—Travel Outside United States 


Army officer stationed in the United States who was ordered to perform tem- 
porary duty at points located in an overseas theater of operations was not a 
member of the theater command performing wholly intra-theater travel within 
the purview of paragraph 4256-2 of the Joint Travel Regulations and therefore 
was not subject to the authority of the theater commander to withhold travel per 
diem or to prescribe per diem at a lesser rate than that established in Appendix 
B of the Regulations. 


Assistant Comptroller General Weitzel to Colonel Carl J. Melnick, 
Department of the Army, December 10, 1953: 


There has been received by 4th endorsement dated August 7, 1953, 
your letter of May 19, 1953, requesting an advance decision as to the 
proper method of computation on a voucher submitted therewith, 
stated in favor of First Lieutenant Jon M. Del Vitto, Signal Corps, 
for travel per diem for the period August 28, 1952, to March 28, 1953. 
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It appears that under orders dated August 26, 1952, as amended, 
the officer left Fort Monmouth, New Jersey, on August 28, 1952, ar- 
riving in Tokyo, Japan, on September 1, 1952; that he performed 
temporary duty in Japan and Korea until March 25, 1953, and that 
he returned to Fort Monmouth on March 28, 1953. While it is not 
clear from your letter what your question is in the matter, it would 
appear from other papers attached to the voucher that you are in 
doubt as to the rate of travel per diem properly payable in Japan and 
Korea prior to November 1, 1952, the effective date of the establish- 
ment of a “no per diem” travel allowance for Korea. Apparently such 
doubt arises under paragraph 4256-2, Change 1, Joint Travel Regula- 
tions, dated August 1, 1951, which authorized a theater commander 
to prescribe lesser rates of travel per diem than established in Ap- 
pendix B thereof or no travel per diem for members of his command 
when the travel directed was to be performed wholly within that 
theater, and a specific travel rate was not established for the country 
or place by name in Appendix B. However, such authority does not 
appear in Change 2 of the regulations, as to which it is stated on the 
cover page of Change 3, dated September 1, 1952, that such deletion 
effective August 1, 1952, was inadvertent, it being intended that it 
should be effective October 1, 1952. 

Nothing appears in the Joint Travel Regulations authorizing the 
prescribing of per diem allowances for travel outside the United 
States at lesser rates than those set forth in the regulations, or author- 
izing the withholding of per diem, other than that appearing in para- 
graph 4256-2. In any event it should be noted that under said 
paragraph a theater commander was authorized to prescribe lesser 
rates of travel per diem or no travel per diem for members of his 
command when the travel directed was to be performed whol/y within 
that theater, and a specific travel rate was not established for the 
country or place by name in Appendix B. Since claimant was ordered 
to travel from the United States to Japan and Korea for temporary 
duty and return to the United States, such provisions of paragraph 
4256-2 are clearly not applicable in this case in any event. 

Accordingly, the voucher and related papers are returned and you 
ure authorized to make payment on the voucher as computed, if 
otherwise correct. 
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Leaves of Absence—Military, Naval, Etc., Personnel—Na- 
tional Guard Members—Accrual While Attending Service 
Schools 


Under section 201 (e) of the Career Compensation Act of 1949, and section 99 
of the National Defense Act of 1916, as amended, an officer of the National 
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Guard of the United States who, in his status as a member of the National Guard 
of a State, Territory or the District of Columbia, attends a service school or a 
school of organization in a pay status is on active duty in the service of the 
United States, and therefore under the provisions of section 3 (a) of the Armed 
Forces Leave Act of 1946 such officer is entitled, as a member of the armed forces, 
to leave at the rate of two and one-half calendar days for each month of such 
active service. 


Decision of Assistant Comptroller General Weitzel, December 10, 
1953: 


There is for consideration the claim of Major Walter Leo 
Roughsedge, National Guard of the United States, for a lump-sum 
payment under the provisions of the Armed Forces Leave Act of 
1946, as amended, 61 Stat. 748, 37 U. S. C. 31a—39, for unused leave to 
his credit stated to have accrued during the period October 1, 1949, 
to April 30, 1950, while he was in attendance, in his status as a mem- 
ber of the Massachusetts National Guard, at the School of Organi- 
zation, National Guard Bureau, Washington, D. C. 

The record indicates that Major Roughsedge was in attendance 
at the said school, pursuant to competent National Guard duty orders, 
during the period October 1, 1949, to April 30, 1950, inclusive. How- 
ever, he was not compensated by the Department of the Army for the 
unused portion of the leave that accrued to him during such period for 
the reason that members of the National Guard attending service 
schools or schools of organization have been considered by the De- 
partment of the Army as not being on active Federal duty and hence 
as not entitled to the leave benefits prescribed in the Armed Forces 
Leave Act of 1946, as amended. Also, some further doubt appears 
to have arisen as to whether Major Roughsedge is entitled to the leave 
benefits prescribed in the said act for the stated period of his attend- 
ance at the School of Organization, National Guard Bureau by reason 
of section 714 (b) of the Armed Forces Reserve Act of 1952, 66 
Stat. 504. 

Section 201 (e) of the Career Compensation Act of 1949, 63 Stat. 
807, 37 U. S. C. 232 (e), provides, in pertinent part, that all members 
of the uniformed services when participating in full-time training, 
training duty with pay or other full-time duty provided for or author- 
ized in the National Defense Act, as amended, including participation 
in exercises or performance of the duties provided for by sections 5, 
81, 94, 97, and 99 of the latter act, shall be entitled to receive the basic 
pay of the pay grade to which assigned or in which distributed in ac- 
cordance with cumulative years of service. The second proviso in 
said section 201(e) is as follows: 


* * * That any full-time training, training duty with pay, or other full-time 
duty performed by members of the National Guard of the United States or the 
Air National Guard of the United States, pursuant to this section, while in their 











_—wso - 


Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 261 


status as members of the National Guard or the Air National Guard of the sev- 
eral States, Territories, and the District of Columbia and which entitles them to 
receive basic pay, shall be deemed to be active duty in the service of the United 
States. [Italics supplied.] 


Section 99 of the National Defense Act of June 3, 1916, 39 Stat. 
207, as amended, 32 U. S. C. 65, provides, among other things, that 
under such regulations as the President may prescribe, the Secretary 
of the Army may, upon the recommendation of the Governor of any 
State, or Territory, authorize a limited number of selected officers of 
the National Guard to pursue a regular course of study at any military- 
service school of the United States except the United States Military 
Academy. See paragraph 39b (1), National Guard Regulations No. 
45, dated November 30, 1946, in effect during the period here under 
consideration. 

Under the foregoing statutory provisions an officer of the National 
Guard of the United States who, in his status as a member of the 
National Guard of a State, Territory or the District of Columbia, 
performs duty prescribed in section 99 of the National Defense Act, 
as amended, which entitles him to receive basic pay is required to be 
deemed as on active duty in the service of the United States. There- 
fore, Major Roughsedge is to be deemed as having been on active 
duty in the service of the United States during the period October 1, 
1949, to April 30, 1950, inclusive, and under the provisions of section 
3 (a) of the Armed Forces Leave Act of 1946, 37 U. S. C. 3la (a), 
he is entitled, as a member of the armed forces (see 37 U.S. C. 32, 
10 U. S. C. 1b and paragraphs 1 and 12, National Guard Regulations 
No. 1, dated May 16, 1941), to leave at the rate of two and one-half 
calendar days for each month of such active service. 

The provisions contained in section 714 (b) of the Armed Forces 
Reserve Act of 1952, 66 Stat. 504, would seem to indicate that the 
benefits of the Armed Forces Leave Act of 1946, as amended, were 
not viewed as having accrued to personnel of the categories described 
in such section prior to July 9, 1952, the date of enactment of the 
said 1952 act. However that may be, the 1952 act may not be given 
the effect of disturbing vested rights and in that connection it is clear 
that under the express provisions of law, discussed above, the benefits 
of the Armed Forces Leave Act of 1946 currently accrued to Major 
Roughsedge—and to other National Guardsmen performing like 
duties—during the period beginning October 1, 1949 (the effective 
date of the Career Compensation Act of 1949). 

Accordingly, settlement will issue, if otherwise correct, in payment 
of the unused accrued leave standing to the credit of Major Rough- 
sedge as of April 30, 1950. 
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[B-116430] 


Pledges—C ontract Performance Bonds—Application 
Against Obligations Unrelated to Contract 


A pledge to secure a specific debt or obligation may not be held by the pledgee 
as security for any other obligation, and therefore the Government may not 
retain a cash bond deposited by a contractor with the National Park Service as 
a pledge or security for performance of a specific logging contract—which con- 
tract has been satisfactorily fulfilled—for application against obligations of the 
contractor which are unrelated to such contract. 


Comptroller General Warren to the Secretary of the Interior, 


December 11, 1953: 


Reference is made to letter dated July 27, 1953, from the Ad- 
ministrative Assistant Secretary, requesting a decision as to the pro- 
priety of retaining certain money deposited with the National Park 
Service by Olson and Osborn, a partnership engaged in logging op- 
erations in the State of Washington. 

Olson and Osborn were granted a permit for excessive weight use 
of an Olympic National Park road to transport logs being cut from 
National Forest land at a fee of thirty-two cents per thousand board 
feet of logs hauled. The amount of $1,362.01 is due the United States 
under the terms of the permit, but payment thereof has been refused. 
Olson and Osborn were required to deposit $500 as a cash bond to 
insure compliance with the terms of the permit, and it is proposed 
to apply this against the permit fee, leaving a balance of $862.01 due 
the United States. 

Olson and Osborn also posted an additional $5,000 pursuant to 
another contract, No, 14-10-447-39, Item 7 of which provides: 

The estimated value of timber to be removed hereunder is $5,000 and the con- 
tractors agree to post with the Superintendent a cash bond in this amount to 


insure delivery of the retained material and compliance with all other terms 
of this contract. 


The letter of July 27, 1953, states that the obligations of Olson and 
Osborn under this contract are unrelated to those under the permit 
first mentioned, and it is understood that these contract obligations 
have been fulfilled and return of the $5,000 has been requested. It 
is stated further in the letter of July 27, 1953, that consideration is 
being given to the institution of suit against Olson and Osborn for 
the illegal conversion of certain timber cut from the Olympic Na- 
tional Park by one A. H. Vallier, an insolvent trespasser. 

The questions raised by the letter of July 27, 1953, are whether the 
permit indebtedness may be liquidated by set-off of $862.01 from the 
$5,000 cash bond, and whether there may also be withheld from that 
sum an amount equal to the estimated value of the timber illegally 
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converted pending a judicial determination of liability. It is sug- 
gested that such action may be improper because of the general rule 
that security for the performance of a particular obligation may not 
be applied by the holder to the satisfaction of some other obligation. 

There would, of course, be no doubt in the matter if the $5,000 held 
by the Government were owned to Olson and Osborn for goods or 
services furnished. 7 aggart v. United States, 17 C. Cls. 322; see, 
also, comment in United v. Munsey Trust Co., 382 U. S. 234, at 240. 
However, that is not the case here. The $5,000 was deposited as a 
pledge or security for performance of the logging contract, which has 
been satisfactorily fulfilled. The general rule of law is that a pledge 
to secure a specific debt or obligation may not be held by the pledgee 
as security for any other obligation, and a refusal to return the pledge 
after the obligation it secures has been performed is prima facie evi- 
dence of a conversion. See Bichinger v. Continental Bank, 99 U. S. 
143; Restatement of the Law of Security, secs. 22 (2) and 37 (3) ; 72 
C. J. S. Pledges $48. There is also some authority for the proposi- 
tion that a failure to return the pledge is only a breach of contract, 
and not a breach of trust. Hennequin v. Clews, 111 U. S. 676, 682. 
Under either concept, however, the Government has no present right 
or authority to withhold the amount pledged under the facts set forth 
in your letter. True, it has the power to do so by virtue of its posses- 
sion of the money, but the Government should be the last to renege 
on its legal obligations in such matters. Accordingly, payment of 
said sum of $5,000 to the contractor should be effected without delay. 
The $500 cash bond, of course, can and properly should be applied in 
partial liquidation of the permit indebtedness. 


[B-117472 


Interest—Delayed Payments—District of Columbia Con- 
tracts 


The United States as a sovereign is not liable, in absence of an express agree- 
ment, for interest on delayed contract obligation payments but the District of 
Columbia Government, which is a municipal corporation and not a sovereign, is 
subject to the same liabilities as a private corporation and is liable for interest 
beginning with the date a liquidated contract obligation is due, and therefore 
payment of interest on money improperly withheld from a contractor by the 
District of Columbia for work performed under the Dupont Circle underpass 
construction contract is authorized even though the contract contains no pro- 
vision for the payment of interest. 


Where Congress has provided by a deficiency appropriation for the payment of 
an amount certified to be due a claimant by the accounting officers and reported 
for appropriation, said appropriation is available for payment of the claim, but 
the settlement action is still subject to revision as if no deficiency appropriation 
had been necessary. 
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Comptroller General Warren to A. R. Pilkerton, Government of the 
District of Columbia, December 11, 1953: 


Reference is made to your letter of October 22, 1953, enclosing a 
voucher stated in favor of the executrix of the estate of Joseph A. 
LaPorte in the amount of $7,049.29. This amount was approved by 
the Commissioners as due under a contract for work on sewers and 
water mains in connection with the Dupont Circle underpass, charge- 
able to the appropriation “997/89722.001 Capital Outlay, Street and 
Bridge Divisions, Highway Fund, District of Columbia, 1947-1948.” 
When final payment under the contract was made in 1947, the sum 
of $5,291.13 was deducted for alleged faulty mork. The Commis- 
sioners determined in 1953 that this deduction was improper, and also 
that the contractor was entitled to $465 for certain extra work. The 
remaining amount of the voucher, $1,293.16, represents interest at 
four percent on the first two amounts from November 17, 1947 (date 
final payment check was issued), to June 30, 1953. In view of the 
fact that the contract contains no provision for the payment of inter- 
est, you ask whether the voucher properly may be certified for pay- 
ment in the full amount. 

Since the appropriation for the fiscal year 1947-1948, to which the 
amount of the voucher is proposed to be charged, is not now available 
for expenditure the claim was processed as an audited claim, and sub- 
mitted to the Congress as part of a proposed supplemental appropri- 
ation by House Document No. 194, 88d Congress, 1st Session. The 
Congress, in Public Law 207 approved August 7, 1953, 67 Stat. 418, 
appropriated the amount requested in House Document No. 194 for 
the payment of audited claims, including the amount of $7,049.29 
under the 1947-1948 appropriation. This fact alone, however, does 
not settle the propriety of the payment. “Where Congress has pro- 
vided by a deficiency appropriation for the payment of an amount 
certified to be due a claimant by the accounting officers and reported for 
appropriation, said appropriation is available for payment of the 
claim, but the settlement action is still subject to revision as if no 
deficiency appropriation had been necessary.” .5 Comp. Gen. 181, 
182. 

The basic question is whether the District of Columbia is liable for 
interest on its contract obligations. Sections 28-2707 and 28-2701, 
D. C. Code, 1951 Ed., provide as follows: 

§ 28-2707 [17:7]. Interest on judgments for liquidated debt. 

In an action in the District Court of the United States for the District of 
Columbia to recover a liquidated debt on which interest is payable by contract or 
by law or usage the judgment for the plaintiff shall include interest on the 
principal debt from the time when it was due and payable, at the rate fixed by 
the contract, if any, until paid. (Mar. 3, 1901, 31 Stat. 1378, ch. 854, §1184.) 


§ 28-2701 [17:1]. Rate of interest in absence of agreement—Judgments 
against the District. 





ll 


Cr 


of 
rr 
1e 
y 


ts 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 265 


The rate of interest in the District upon the loan or forbearance of any money, 
goods, or things in action, and the rate to be allowed in judgments and decrees, in 
the absence of express contract as to such rate of interest, shall be six dollars 
upon one hundred dollars for one year, and at that rate for a greater or less sum 
or for a longer or shorter time: Provided, That interest, when authorized by law, 
on judgments against the District of Columbia, shall be at the rate of not ex- 
ceeding 4 per centum per annum. (Mar. 3, 1901, 31 Stat. 1377, ch. 854, § 1178; 
July 1, 1902, 32 Stat. 610, ch. 1352.) 

At common law delay in payment could not be attributed to the 
sovereign; consequently, in the absence of express agreement, the 
sovereign was not liable for interest. This principle has been applied 
to the United States. United States v. North American Transporta- 
tion & Trading Co., 253 U.S. 330, 336. It appears to be settled, how- 
ever, that the municipal corporation of the District of Columbia is not 
a sovereignty, and is subject generally to the same liabilities as a 
private corporation. Barnes v. District of Columbia, 91 U.S. 540; 
Metropolitan Railroad vy. District of Columbia, 132 U. S.1; District 

? 

of Columbia v. Woodbury, 136 U.S. 450. And it has been held liable 
for interest from the date a liquidated contract obligation was due. 
District of Columbia v. Camden Iron Works, 181 U. S. 453. See 
also, District of Columbia v. Robinson, 180 U. S. 92; Woodbury v. 
District of Columbia, 8 Mackey 157. In view of the foregoing, there 
appears to be no legal objection to the allowance of interest by the Dis- 
trict of Columbia on the obligations here involved. 

Accordingly, you are advised that the voucher, which is returned 
herewith, may be certified for payment in the full amount. 


[B-116078] 


Bids—Acceptance or Rejection—Acceptance of Other Than 
Lowest; Renewal Options—Advertising Requirements 

The quality of stenographic reporting services rendered by a bidder under 
prior contracts is not an adequate basis for rejecting the low bid for a stenographic 
reporting contract in the absence of information reflecting upon the low bid- 


der’s qualifications, and therefore an award made to the higher bidder on the 


basis of performance under prior contracts is improper and necessitates cancel- 
lation of the contract. 


An option to renew a contract on a yearly basis may be exercised by the Gov- 
ernment only after it has been determined by competitive bidding that more 
advantageous terms cannot be obtained from other sources. 


Comptroller General Warren to the Chairman, National Mediation 


Board, December 14, 1953: 


Receipt is acknowledged of your letter dated September 25, in 
reply to Office letter of August 13, 1953, relative to the protest by 
Federal Reporting Company of the award by your Agency to Ward 
and Paul of a contract for reporting services for the fiscal year 1954. 

Your report clearly shows that the rejection of the lower bid of 
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Federal Reporting Company was based solely upon the quality of 
service rendered by Ward and Paul under prior contracts with your 
Board. As indicated in Office letter of August 13, 1953, this ground is 
considered inadequate in the absence of information reflecting upon 
the qualifications of the Federal Reporting Company. See also de- 
cision of June 28, 1946, to your precedessor, 25 Comp. Gen. 914. 

Even where a contract carries an option in the Government for 
renewal on a yearly basis at the same rate, it is the rule that such 
option may be exercised only after determination by competitive bid- 
ding that more advantageous terms cannot be obtained. 20 Comp. 
Gen. 572. 

Under the circumstances, it is my conclusion that the contract was 
improperly awarded to. Ward and Paul, and should be canceled 
immediately. 


[B-116270] 


Contracts— Awards—Legality—Specifications—Minimum 
Needs of Government 

A contract for lithographic plates which was awarded on the basis of specifica- 
tions resulting from a bona fide attempt to set forth the minimum needs of the 
Government is not illegal, even though something less than the specified prod- 
uct would have satisfied the Government needs, particularly when there is con- 
sidered the latitude of discretion vested in those charged with responsibility for 
preparing the specifications together with the fact that five bids were received 
which offered compliance therewith, and that a protesting lower bidder could 
have submitted a responsive bid had it chosen to do so. B-116270, Aug. 24, 
1953, overruled. 


Comptroller General Warren to the Administrator, General Services 
Administration, December 14, 1953: 


I have your letter of November 6, 1953, requesting reconsideration 
of Office decision of August 24, 1953, B-116270, to you, wherein it 
was held that the contracts awarded to McGregor & Werner, Inc., and 
two other bidders for lithographic plates to be furnished during the 
fiscal year 1954 should be canceled and the needs of the Government 
readvertised on the basis of specifications which state such needs fully 
and fairly and do not exclude any manufacturer of plates who can 
meet those needs. Also there was received your letter of September 
22, 1953, transmitting a copy of a letter dated September 14, 1953, 
from Gardner, Morrison & Rogers, Suite 1126 Woodward Building, 
Washifigton, D. C., to you, protesting the decision. 

The decision was based upon the statements in your letter of July 
16, 1953, and the record forwarded with that letter, which indicated 
that the advertised purchase description or specifications did not set 
forth the minimum needs of the Government and that had such needs 
been correctly stated the lithographic plates offered by the Addresso- 
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graph-Multigraph Corporation would have been acceptable. As it 
appeared at that time that the purchase description was restrictive 
of competition to the prejudice of the Government in that had Ad- 
dressograph’s bid been accepted the Government would have saved 
$50,000 or more during the entire fiscal year, it was concluded that 
the contracts awarded to the higher bidders were voidable as having 
been entered into in violation of the competitive requirements of the 
Federal Property and Administrative Services Act of 1949, 63 
Stat. 377. 

In respect to the decision you state: 

Although I recognized at the time of my initial submission of the matter to 
you that the issues involved represented a “border line” case in so far as the 
validity of the protest of the Addressograph-Multigraph Corporation was con- 
cerned, I believe that your decision was proper on the basis of the facts contained 
in my letter. 

You now state, however, that upon careful reconsideration you are 
“convinced that the purchase description set forth in the Invitation, 
which had been developed over two years ago in the absence of a Fed- 
eral Specification, was a reasonable description of the needs of the 
Government with respect to this item.” In support of that conclusion 
you also state that the purchase description had a reasonable relation 
to the Government's needs, that all members of the industry, including 
Addressograph, could have complied with the requirements as de- 
scribed in the invitation for bids, and that— 

When the purchase description was first developed, the Addressograph-Multi- 
graph Corporation indicated certain deviations therefrom in its bid. Upon 
inquiry of the contracting officer, however, the company indicated that it would 
meet the purchase description. While it is true that through oversight awards 
may have subsequently been made to this company on bids which deviated from 
the purchase description, there is no reason to believe that the Addressograph- 
Multigraph Corporation could not, had it so desired, have manufactured a 
product which would have conformed with the purchase description. 

In your original letter of July 16, 1953, you stated that there was no 
indication whatever of any deliberate intent on the part of those re- 
sponsible for the development of the purchase description or specifica- 
tions to provide for minimum requirements so as to preclude the ac- 
ceptance of Addressograph’s plates. 

Thus, it now appears that, at the time the advertised specifications 
were prepared, a bona fide attempt was made to set forth what were 
then considered to be the needs of the Government. While subsequent 
to that time, and before advertising the present procurement, it should 
have been apparent that something less than the specified product 
would satisfy the Government’s needs, it appears that this fact was not 
realized by the administrative officials making the procurement due 
chiefly to the reasonably close relationship between the need and the 
product specified. Considering the latitude of discretion necessarily 
vested in those charged with responsibility for preparing the specifica- 
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tions, together with the fact that five bids were received which offered 
compliance therewith, and that Addressograph could have submitted 
a responsive bid had it chosen to do so, it is my conclusion that. while 
the procurement was not wholly above reproach, the resulting con- 
tracts are not illegal and your cancellation action should be rescinded. 


[B-116782] 


Uniforms—Officers—Maintenance Allowance—Four Year 
Waiting Period Requirement 


The proviso in section 243 (b) of the Armed Forces Reserve Act of 1952, which 
bars payment of the $50 additional uniform allowance authorized by the said 
section for officers of Reserve Components until the expiration of not less than 
four years from the time of entitlement to the last uniform allowance, is for 
consideration as of the date on which an officer otherwise becomes entitled to 
the $50 allowance, and therefore an officer whose right to a $50 uniform allow- 
ance existed prior to the time such officer became entitled to receive an initial 
uniform allowance may not be divested of such right merely because payment 
of the $50 uniform allowance is deferred until after payment of the subsequently 
accruing initial uniform allowance. 


Assistant Comptroller General Weitzel to Colonel R. Silverman, De- 
partment of the Army, December 14, 1953: 


I have your letter of May 14, 1953, with endorsements, forwarded 
here by the Chief of Finance on August 24, 1953, requesting decision 
as to whether payment of a $50 uniform allowance is authorized to each 
of two commissioned officers and two chief warrant officers of the Na- 
tional Guard of the United States. The said allowances are itemized 
on a payroll (forwarded with your letter) which contains the follow- 
ing certificate : 

I hereby certify that the officers listed below have performed 4 years of satis- 
factory Federal service as prescribed in Title III of the Army and Air Force 
Vitalization and Retirement Equalization Act of 1948, as amended, in an active 
status as an officer in the same reserve component which included 28 days of 
active duty or active duty for training; said duty required the wearing of a 
uniform. The 4 years of satisfactory Federal service prescribed above has all 
been performed since the receipt of a uniform reimbursement or allowance of 
any kind or no uniform reimbursement or allowance of any kind has ever been 
received by said officers. 

(Signed) George J. Koubek, 
Grorce J. Kousexk, 
Ist Lt, AGC, NYNG, Det Comdr. 

It appears that one of the officers completed four years satisfactory 
Federal service on February 14, 1953, and the other three on July 10, 
1952; ahd that on April 8, 1953, each officer was paid a uniform allow- 
ance of $200 by reason of the completion on April 7, 1953, of 14 armory 
drills, which began after December 31, 1952. 

Subsection 248 (a) (1) of the Armed Forces Reserve Act of 1952, 
approved July 9, 1952—effective January 1, 1953—66 Stat. 492, pro- 
vides an initial sum of not to exceed $200, as reimbursement for the 











Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 269 


purchase of required uniforms, after the performance of 14 periods of 
not less than two hours duration each, of inactive duty training as a 
member in the Ready Reserve of a reserve component. Subsection 
243 (b) of the act, 66 Stat. 493, provides an additional sum of not to 
exceed $50 upon the completion, after the date of enactment of the act, 
of four years of satisfactory Federal service. The requirements pre- 
scribed for such service are repeated in the first sentence of the above- 
quoted certificate. This subsection contains a proviso that “a person 
who receives or has heretofore received a uniform allowance or reim- 
bursement as an officer shall not be entitled to the reimbursement 
provided in this subsection until the expiration of not less than four 
years from the time of entitlement to the last reimbursement or 
allowance.” 

It is indicated that your doubt as to the propriety of payment of 
the claimed allowances arises because the certificate—in the form pre- 
scribed by Army Regulations 35-1710, March 13, 1953—recites that 
four years service was performed since the receipt of a uniform allow- 
ance, whereas each officer here concerned actually was paid a $200 
allowance on April 8, 1953. 

The proviso in subsection 243 (b), pertaining to $50 allowances, is 
for consideration as of the date on which an oflicer otherwise becomes 
entitled to such an allowance. If he then is not barred by the proviso, 
such proviso is inoperative, and his right to a $50 allowance vests on 
that date. He cannot thereafter be divested of that right merely 
because payment of the $50 allowance is deferred until after payment 
of a subsequently accruing allowance. Since the $50 allowances in 
these cases accrued prior to the date the $200 allowance became pay- 
able, the right to the $50 allowance was not affected by the accrual of 
the subsequent allowance. 

Accordingly, payment on the payroll, returned herewith, is auth- 
orized, if otherwise correct. 


[B-116356] 


Pay—Aviation Duty—National Guard Personnel 


National Guard officers who have more flight hours to their credit, in connection 
with inactive duty training, than is necessary to qualify for hazardous duty pay 
may not apply such excess inactive duty flying time to periods of active training 
duty in which no flights are performed in order to qualify for hazardous duty 
pay. 


Assistant Comptroller General Weitzel to Lieutenant Colonel E. M. 
Teel, Department of the Army, December 16, 1953: 


By first endorsement of July 22, 1953, the Chief of Finance, Depart- 
ment of the Army forwarded your letter of June 15, 1953, for advance 
decision on certain questions involved in determining the right of 
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Captain Vincent G. Meyer and First Lieutenant Jonathan D. White, 
Army National Guard, State of Missouri, to payment of incentive 
pay for flying. A supplemental field training payroll was submitted 
therewith. Your questions are as follows: 

a. In order to credit an aviator with Incentive Pay for Flying for period of 
active duty and/or active duty for training, must the qualifying flights be per- 
furmed during such period of duty? 

b. In the event the answer to the above is in the negative, would the require- 
ments of paragraph 6, Section 4a, Executive Order No. 10152 be applicable? 

c. In the event the answer to “b” above, is in the affirmative, would the 24 
flights performed thereunder be in addition to those performed in qualifying for 
Incentive Pay for Flying for duty performed in another status, such as other 
periods of active duty or an Armory drill status? 

d. In the event answers to both “a” and “b”, above, are in the negative, and 
assuming that Army Aviators have the usual three months period in which to 
make up flights, would such flights be in addition to the flights performed for the 
purpose of qualifying for Incentive Pay for F.ying for periods in another status? 

By orders of March 26, 1953, Adjutant General’s Office, State of 
Missouri—stated to be in confirmation of verbal orders of the Adju- 
tant General of Marcly 22, 1953—the officers were directed to report 
to the Armory, Maryville, Missouri, at 9 a. m., March 22, 1953, for 
the purpose of attending a course of instruction closing at 5 p. m. on 
the same day, and it was stated therein that flying pay was author- 
ized. It appears that the officers had been ordered to participate reg- 
ularly and frequently in aerial flights in connection with their 
National Guard duties and that such orders were in effect for short 
periods of active duty training. See paragraph 13c (4), Special 
Regulations 605-95-1. It is stated that the duty directed in the fore- 
going orders is a form of active duty for training. It appears that no 
flights were required or performed in connection with such duty. 

The regulations prescribing the minimum flight requirements for 
entitlement to incentive pay for the performance of hazardous duty 
ure contained in section 4, Executive Order No. 10152, August 17, 
1950. The provisions applicable to members on active duty are con- 
tained in paragraphs (a) (1) through (6) thereof, and those appli- 
cable to members of reserve components on inactive duty training are 
contained in paragraphs (b) (1) through (5). While paragraphs 
(a) (1) through (6) contain provisions permitting the performance 
of the necessary hours of qualifying flights in subsequent months, in 
cases where such flights have not been accomplished in an earlier 
month, within the limitations stated therein, and similar provisions 
are contained in paragraphs (b) (1) through (5) with respect to 
inacti¥e duty training, there is nothing therein which permits the 
use of flights performed in connection with inactive duty training to 
qualify for hazardous duty pay during a period of active duty for 
training. The orders of March 22, as confirmed, neither contemplated 
nor directed the performance of aerial flights and none was per- 
formed thereunder. While the record shows that the officers had con- 
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siderable more flight hours in January and February, 1953, than were 
necessary in order to qualify for hazardous duty pay for inactive duty 
training for those months, such excess time may not be considered as 
having been performed in connection with the duty required under 
the orders of March 22, and hence, furnishes no basis for entitlement 
to such pay for the duty performed on March 22, 1953. 

The foregoing answers your question (a) and renders unnecessary 
a consideration of your other questions. Since payment on the sub- 
mitted voucher is not authorized, it will be retained in this office. 


(B-117510J 


Compensation—Longevity Increases Under Classification 


Act of 1949 


The three years of continuous service at the maximum scheduled rate of grade 
required of employees to be eligible for a longevity step increase under section 
703 (a) and (b) (6) of the Classification Act of 1949, need not be the last three 
years in the top salary of the grade provided an employee has served at the 
maximum step of the grade and has in the aggregate not less than ten years 
service in the position which he now occupies or in a position of equivalent or 
higher grade. 


Comptroller General Warren to the Secretary of Agriculture, De- 
cember 16, 1953: ; 


Reference is made to the letter of October 26, 1953, from the Admin- 
istrative Assistant Secretary, requesting decision whether, under the 
facts and circumstances hereinafter related, a certain employee of 
your Department may be granted a longevity increase. 

It appears that upon the passage of the Classification Act of October 
30, 1949, the employee had completed three years of continuous serv- 
ice at the top salary rate in GS-5 but had not completed the required 
aggregate period of ten years of service in the same or in an equiv- 
alent or higher grade; and that after a number of promotions and 
demotions because of reductions in force, the employee finally was 
restored to GS-5, March 4, 1953, at the top step of that grade, at which 
time the employee had completed the aggregate ten years of service 
required. The specific question presented is whether the Department 
has authority under the law and regulations to grant a longevity in- 
crease effective March 15, 1953. 

Section 703 (a) and (b) (6) of the Classification Act of 1949, 63 
Stat. 968 provides: 

Sec. 703. (a) Subject to subsection (b), and as a reward for long and faith- 
ful service, each department shall grant an additional step-increase (to be known 
as a longevity step-increase) beyond the maximum scheduled rate of the grade 
in which his position is placed, to each officer or employee for each three years 


of continuous service completed by him at such maximum rate or at a rate in 
excess thereof authorized by this section without change of grade or rate of 
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basic compensation except such change as may be prescribed by any provision 
of law of general application. 

(b) The officer or employee shall have had, in the aggregate, not less than 
ten years of service in the position which he then occupies, or in positions of 
equivalent or higher class or grade. 

I find nothing in the above act, or in the applicable Civil Service 
Regulations—Z1-316, sections 25.51 to sections 25.54 inclusive—re- 
quiring that the “three years of continuous service” in the top salary 
rate of the grade must be the last three years of the ten year period. 
Therefore, since the employee had, on March 4, 1953, served at the 
maximum step of Grade GS-5 for “three years of continuous service 
* * * without change of grade or rate of basic compensation,”—thus 
distinguishing this case from that considered in 31 Comp. Gen. 525, 
referred to in the Department’s letter—and had “in the aggregate, 
not less than ten years of service in the position which he then occu- 
pies, or in positions of equivalent or higher class or grade,” and 
assuming the other requirements of the statute as to efficiency rating, 
conduct, etc., are met, the employee in question was entitled to a 
longevity increase at the beginning of the next pay period after 
March 4, 1953, namely, March 14, 1953. 


[B-117798] 


Payments—Advance—Contracts in Foreign Countries 


The advance payment prohibition of section 3648 of the Revised Statutes pre- 
cludes advance payment for services to be rendered under a contract for the 
maintenance of a thoroughfare between two camps in a foreign country in the 


absence of a law or ministerial regulation of that country requiring such pay- 
ment. 


Comptroller General Warren to Major P. M. Callinan, Department 
of the Army, Dec. 16, 1953: 


I have your letter of October 27, 1953, transmitting for advance 
decision bureau voucher dated October 6, 1953, stated in favor of 
Franz Huemer & Company, Salzburg, Austria, and proposing pay- 
ment to the company in the sum of $150 for its “contracted” promise 
to maintain the thoroughfare between Camp Klessheim and Camp 
Siezenheim, Salzburg, for the period of four years commencing from 
August 18, 1953. 

The propriety of making payment on the voucher has been ques- 
tioned by you upon the grounds that it would constitute a payment 
in advance of the value of any of the services sought to be engaged 
under the repair or maintenance agreement referred to, and thus be 
in contravention of the provisions of section 3648, Revised Statutes, 
31 U.S. C. 529. Specifically you question whether the proposed pay- 
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ment comes within any of the exemptions contained in section 602, 
Title VI, Public Law 179, 83d Congress, 67 Stat. 349, which reads: 

Section 3648, Revised Statutes, shall not apply in the case of payments made 
from appropriations contained in this Act, (1) to payments made in compliance 
with the laws of foreign countries or their ministerial regulations, (2) to pay- 
ments for rent in such countries for such periods as may be necessary to accord 
with local custom, or (3) to payments made for tuition. 

There is no legal justification for disregarding the mandatory pro- 
visions of the statute prohibiting the advance of public money “in 
any case whatever,” except, of course, where specifically authorized by 
law. See, in this connection, 19 Comp. Gen. 758, 760, and the authori- 
ties there cited. Here, the amount claimed obviously does not repre- 
sent rent or tuition and the record fails to establish the existence of 
any foreign law or ministerial regulation which might require pay- 
ment to the claimant of any amount in excess of the value of the serv- 
ices actually rendered or performed under the purported contract. 
Hence, the instant case cannot be regarded as falling within any of 
the excepted situations described in Public Law 179, supra. 

It must be concluded, therefore, that payment on the instant 
voucher, returned herewith, is not authorized. 


[B-117478] 


Transportation—Household Effects—Employees Appointed 
or Assigned to Duty Overseas—Point IV Program Em- 
ployees 

The amendment of section 5.3 of the Foreign Service Travel Regulations, which 
reduced the maximum weight of effects a Foreign Service officer or employee 
may transport at Government expense and restricted the utilization of the 
weight allowance to five percent for shipment of foodstuffs, drugs, tobacco 
products, and toilet articles is applicable to current shipments for employees who, 
on the effective date of the amendment, were serving overseas under the Point 


IV Program and whose transportation allowances are governed by such 
regulations. 


Comptroller General Warren to the Secretary of Agriculture, De- 
cember 18, 1953: 


Reference is made to the letter of the Administrative Assistant Sec- 
retary, Department of Agriculture, dated October 21, 1953, in effect, 
requesting a decision whether the recent amendment of section 5.3 
of the Foreign Service Travel Regulations, promulgated July 17, 
1953, and effective August 1, 1953, which reduced the maximum weight 
of effects a Foreign Service officer or employee may transport at 
Government expense and restricted the utilization of the weight allow- 
ance to five percent for the shipment of foodstuffs, drugs, tobacco 
products, and toilet articles, is applicable to current shipments for 
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Department of Agriculture employees who, on the effective date of 
the amendment, were serving overseas under the Point IV Program 
(Act for International Development, 22 U.S. C. 1557), the transpor- 
tation allowances of said employees being in accordance with the 
Foreign Service Travel Regulations. 

Section 3.8 of the regulations, effective July 1, 1952, and which is 
specifically referred to in the transmittal letter modifying section 5.3 
of the regulations, is as follows: 

Any expenses incurred under travel authorizations issued in accordance with 
these regulations shall be allowed in accordance with the governing regulations 
as amended and in effect at the time the expenses are actually incurred. 

The view is advanced in the request for decision that since the em- 
ployees who were appointed for overseas duty prior to the amended 
regulations were advised specifically as to the maximum weight al- 
lowances to which they were entitled, those employees may be en- 
titled to receive additional grocery shipments up to the maximum 
weight limitation given to them at the time they were appointed. 
This Office is unable to concur with that view. 

You are advised that, notwithstanding the overseas assignment 
of the employees prior to August 1, 1953, in cases of transportation 
of effects the expenses of which are incurred on or after August 1, 
1953, the current provisions of section 5.3 of the regulations, above, 
are to be considered as controlling. However, any specific claim 
for such expenses incurred in good faith immediately following 
August 1, 1953, and as to which there exists a doubt as to the proper 
action to be taken thereon, may be submitted to this Office for advance 
decision or direct settlement. 

The submission is answered accordingly. 


[B-117885] 


Compensation—O v e r tim e—Travel Time—Non-Work- 
days—Forest Service Firefighters 


Per annum Forest Service employees assigned to a smokejumper forest fire- 
fighter unit who were dispatched by airplane to site of a fire and who, outside 
regularly assigned tour of duty, were returned to headquarters without stop- 
over by a school bus which was the only available transportation, may be paid 
overtime compensation for return travel time even though part of such travel 
time did not fall within normal sleeping hours. 


Comptroller General Warren to E. C. Crary, Department of Agri- 
culture, December 22, 1953: 


Reference is made to your letter of November 17, 1953, with enclo- 
sures, reference A DISBURSEMENT G. A. O. (Advance Decision), 
wherein you request an advance decision as to the legality of pro- 
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posed payments of overtime to 18 employees of the Forest Service for 
travel time outside the employees’ regularly assigned tour of duty 
in connection with fire suppression activities. 

It is stated in your letter that the employees, grades GS-5 and 
GS-6, assigned to the smoke jumper forest firefighter unit with 
headquarters at McCall, Idaho, was dispatched by airplane on July 2, 
1953, to a fire near Cody, Wyoming; that upon release from the fire 
on July 11, 1953, a school bus which was the only means of trans- 
portation available was used to transport the workers a distance of 
667 miles, without a stopover ; that the employees left Cody, Wyoming, 
at 9:30 a. m. on Saturday, July 11 and arrived at McCall, Idaho, at 
4:00 a. m. Sunday, July 12, 1953; that the smokejumpers are per 
annum employees operating under an established workweek of five 
8-hour days, Monday through Friday; that the travel was ordered 
to be performed on Saturday and Sunday, outside their regularly 
assigned tour of duty; and that the employees are highly trained 
specialists in firefighting, and their services are so valuable that it is 
urgent that they be returned to their headquarters as soon as possible 
after each fire to be available for the next emergency. In that con- 
nection, you point out that transportation by the school bus—which 
contains no individual seats but only upright and rigid seats built 
close to the floor and close together to accommodate school children— 
is not considered as the means of transportation ordinarily for use 
in transporting men over long distances, and that the forced travel 
over a distance of 667 miles without stopover or opportunity to rest 
under such uncomfortable conditions is as strenuous and fatiguing as 
working would be. It is stated further that the employees were paid 
overtime for the hours between 10:00 p. m. on July 11 and 4:00 a. m. 
on July 12, while traveling, in accordance with decision in 26 Comp. 
Gen. 433. The claim submitted covers the period 9:30 a. m. to 10:09 
p. m. on Saturday, July 11, a period of 1214 hours, not falling within 
the normal sleeping hours. 

In decision of December 23, 1946, 26 Comp. Gen. 433, referred to in 
your letter, it was held (quoting the syllabus) as follows: 

Time consumed by field employees of the Forest Service, Agriculture Depart- 
ment, outside of their regular daily or weekly tours of duty in traveling to and 
from the site of a fire by horseback, truck (either as driver or, passenger), or 
in an airplane as a parachute jumper, and during hours normally allotted for 
sleep, may be regarded as work and all such time in excess of 40 hours in any 
one workweek may be compensated for as overtime pursuant to section 201 of 
the Federal Employees Pay Act of 1945. 25 Comp. Gen. 317, modified. 

The travel or transportation conditions set forth in your letter, 
when considered in the light of the particular circumstances under 
which such travel was required, reasonably appear to be analogous 
to the situations considered in the said decision of December 23, 1946. 
Hence, the conclusion reached in that decision equally is for applica- 
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tion to time consumed in travel performed under the conditions re- 
ferred to in your submission. Accordingly, the voucher, returned 
herewith, may be certified for payment, if otherwise correct. 


[B-111506] 


Compensation—Increases—Classified Position Changed to 
Wage Board Position and Rechanged to Classified 


Bona fide administrative personnel actions changing classified positions to wage 
board positions may not be reversed administratively on the basis the original 
actions were erroneous, in absence of a Civil Service Commission determination 
that the positions are subject to the Classification Act of 1949, as amended, and 
therefore employees occupying such positions are not entitled to the compen- 
sation rate authorized for classified employees from the date of such reversal 
action by administrative office. 


Comptroller General Warren to W. R. France, Department of 
Agriculture, December 23, 1953: 


Reference is made to your letter of October 12, 1953, submitting a 
voucher in the amount of $458.14, representing the difference in salary 
between the rate received on April 1, 1951, when the position here 
involved, Nursery Worker II, Unallocated, was administratively re- 
moved from coverage of the Classification Act of 1949, 63 Stat. 954, 
and the rates prescribed by said act, based upon personnel actions taken 
administratively to restore said position to coverage thereof, for the 
period June 23, 1952 to September 28, 1953, for which amount the em- 
ployee has made claim. 


You request decision upon four questions based upon the principle 
set forth in 28 Comp. Gen. 514, which questions are as follows: 


(1) May Mr. Clinton be refunded salary paid to him and refunded by him at 
the rate of $3,032 per annum from June 23, 1952, to October 10, 1952? 

(2) May Mr. Clinton be paid at the rate of $3,032 from October 11, 1952, until 
November 8, 1952, and at the rate of $3,112 from November 9, 1952, to September 
28, 1953, the date of receipt of the Commission’s letter exempting Mr. Clinton’s 
position from the Classification Act? 

(3) At what rate should Mr. Clinton be paid from September 28, 1953, until 
the wage board meets and establishes a pay rate based on the prevailing wage 
rate? 

(4) On the basis of your decision in Mr. Clinton’s case, may settlement be 
made to the other employees involved in this situation who have made refunds 
without the formality of each employee filing a claim? 


The principle enunciated in 28 Comp. Gen. 514, is as follows: 


Where Administrative personnel actions, such as appointments, promotions, 
or reinstatements, are found after a substantial period of time to be erroneous 
upon post audit by the Civil Service Commission but not due to bad faith or fraud 
either on the part of the employee or the administrative officials, the employee 
properly may be considered as serving in a de facto status under the unauthorized 
personnel action and may be permitted to retain compensation received by him 
prior to the time such error is brought to the attention of the administrative 
officials. 28 Comp. Gen. 69, modified. 
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The facts as reported by you areas follows: 


The Civil Service Commission in a letter dated August 13, 1953, to Mr. James 
L. Buckley, Acting Director of Personnel, Department of Agriculture, Wash- 
ington 25, D. C., has now ruled that all positions of that group of employees 
referred to in the second paragraph of your Decision B-11506 dated September- 
ber 30, 1952 are exempt from the provisions of the Classification Act of 1949, 
thereby bringing them within the scope of local wage boards. A copy of this 
letter is attached. 

Following receipt of Notification of Personnel Action on June 23, 1952, restoring 
the position of Nursery Worker II to the coverage of the Classification Act of 1949 
and the provisions of the Act of October 24, 1951, Mr. Clinton was payrolled at 
the rate of $3,032.00 per annum. Payrolls were certified at this rate through 
October 10, 1952, at which time the pay rate was changed back to $2,732.00, pend- 
ing a ruling by the Civil Service Commission that the position was covered by 
the Classification Act of 1949. While no official action has been taken to re- 
store this employee to his former grade of Farm Laborer, unallocated, $2,732.00 
per annum, the certifying officer considered he was without authority to con- 
tinue certifying Mr. Clinton’s pay at the rate of $3,032.00 in view of your 
Decision B-111506. The employee was notified that the pay increase granted was 
unauthorized and refunded $86.78, the net overpayment. 

The claim here presented may be considered in two parts. (1) Claim for $86.78 
representing net pay granted but refunded by Mr. Clinton at the difference be- 
tween the rates of $2,732 per annum and $3,032 per annum. The pay increase was 
granted effective June 23, 1952, the date the action was issued by the Personnel 
Officer and discontinued effective October 10, 1952, the date Decision B-111506 was 
received. (2) Claim for $345.58 net, representing pay due from October 11, 1952, 
the date the employee was again paid at the rate of $2,732 to November 9, 1952, 
the effective date of the longevity step increase, at the difference between the 
rate of $2,732 and $3,032 and pay from November 9, 1952, to September 28, 1953, 
the date of receipt of the Commission’s letter exempting Mr. Clinton’s position 
from the Classification Act, at the difference between the rate of $2,732 and 
$3,112.00. 


The record now shows that on August 13, 1953, the Civil Service 
Yommission, pursuant to the provisions of section 203 of the Classi- 
fication Act of 1949, determined that the position here involved, 
namely, Nursery Worker II, Unallocated, is exempt from the Classi- 
fication Act under section 202 (7) thereof. 

The administrative action taken in this case, on April 1, 1951, was 
a correct action and the conclusion reached in 32 Comp. Gen. 156, 
which held that: 

Bona fide administrative personnel actions changing classified positions to 
wage board positions may not be changed retroactively on the basis that such 
actions were erroneous in the absence of a Civil Service Commission determina- 
tion that the positions are subject to the Classification Act of 1949, as amended, 
and therefore, employees occupying such positions are not entitled to the retroac- 


tive and within-grade compensation increases authorized for classified employees 
by the increased compensation amendment to said act. 


governs. 


The principle enunciated in 28 Comp. Gen. 514, has no application 
to the facts and circumstances of this case. 

In view of the foregoing, questions 1 and 2 must be answered in 
the negative, making unnecessary any answer to question 4. In answer 
to question 3, you may be advised that the rate to be paid until a 
prevailing rate is properly established for the position is $2,732, the 
rate being paid on April 1, 1951. 

Accordingly, the voucher which, together with related papers, is 
returned herewith, may not be certified for payment. 
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Mileage—Travel by Private Automobile—Speedometer 
Reading Requirements—Repeated Trips Between Same 
Points 


Employee who performed daily round trip travel for a month is required, for 
mileage payment purposes, to furnish only the speedometer readings of the first 
round trip. 


Comptroller General Warren to Curtiss F. Barker, Treasury Depart- 
ment, December 23, 1953: 


By letter dated October 23, 1953, of the Administrative Assistant 
Secretary, Treasury Department, there was forwarded here for con- 
sideration your letter of September 28, 1953, requesting an advance le- 
cision upon the propriety of certifying for payment an enclosed 
voucher in favor of Sam M. Rutledge, Internal Revenue Agent (Store- 
keeper-Gauger ), for the sum of $31.18, as reimbursement upon a mile- 
age basis for daily travel performed by privately owned automobile 
between Bardstown, Kentucky, post of duty, and Gethsemane, Ken- 
tucky, location of plant assignment, during the month of August, 1953. 

You state that the distance between Bardstown and Gethsemane 
cannot be determined from standard highway mileage guides and 
consequently the extent of the travel must be ascertained from speed- 
ometer readings. See paragraph 12a (1) and 83a, Standardized Gov- 
ernment Travel Regulations. Upon the present voucher the traveler 
has furnished speedometer readings only for the first round-trip be- 
tween the points involved, and the question submitted is whether the 
distance so determined may be used for the subsequent travel per- 
formed during the month between those points. In connection there- 
with it is stated : 

When regular daily travel is performed by privately owned automobile be- 
tween the same points, there would be an obvious saving of time and labor in 
recording, furnishing, and checking meter readings if such readings were fur- 
nished only for the first trip reported on the monthly voucher, since the dis- 


tance would be the same for the remainder of the trips between the same 
points during the month. 


In a decision of December 22, 1949, B-91153, involving a situation 
essentially similar to that herein for consideration it was stated: 


* * * while the mileage claimed for each one-way trip is based on test speed- 
ometer readings evidently taken on the first one-way trip in each of the two 
cases, there is no basis for objection on that score, no necessity being apparent 
for requiring speedometer readings for each trip when the distance traveled 
would not vary. 


That view appearing equally valid in the present situation, you are 
advised that the voucher, which is returned, may be certified for pay- 
ment, if otherwise correct. 
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[B-117924] 


Compensation—Overtime—Postal Transportation Clerks 
Assigned to Road Duty 

Post Office Department may compute overtime compensation for postal trans- 
portation clerks assigned to road duty by a method which would confine such 
payment more closely to the requirements of section 16 (p) of the Postal Em- 
ployees Pay Act of 1945, set off current deficiencies against overtime and es- 
tablish work schedules with a daily average as near as possible to the maximum 
fixed in the act, provided overtime compensation is paid the clerks only when 
they are required to perform service in excess of an average of eight hours daily 
for 253 days per annum, as provided by the act. 


Overtime compensation for Postal Transportation clerks assigned to road duty 
may be determined on a calendar year basis instead of a fiscal year basis. 


Comptroller General Warren to the Postmaster General, December 


23, 1953: 


Reference is made to letter of December 4, 1953, your reference 4, 
from the Acting Postmaster General, requesting a decision with re- 
spect to the legality of a proposed change in the method of deter- 
mining overtime compensation for postal transportation clerks as- 
signed to road duty. Also, receipt is acknowledged of the letter of 
December 10, from the Assistant Postmaster General submitting typi- 
‘al examples of overtime and deficiencies in individual cases. 

Under the present system, which is stated to have been established 
in accordance with decisions of this Office (1 Comp. Gen. 496; 3 id. 
113; and A-44011, May 25, 1944) “overtime compensation is paid 
such employees at the end of any pay period when overtime has been 
worked in excess of the net deficiency in time accumulated since the 
beginning of the fiscal year.” The letter states that, under the present 
system, because work schedules generally have been established at less 
than the allowable average number of hours in an effort to reduce 
the necessity for overtime payments, employees ordinarily enter the 
month of December with a large accumulated deficiency; that in 
December all employees are called upon to work extra trips to handle 
the Christmas mails, and since overtime compensation cannot be paid 
until the deficiency is absorbed some employees must work several 
extra trips in December before becoming entitled to any compensation 
in excess of their regular pay, which has caused dissatisfaction among 
the affected employees; and that large additional deficiencies are ac- 
cumulated during the last six months of the fiscal year which are can- 
celed at the end of the fiscal year as authorized in 3 Comp. Gen. 115, 
which cancellations represent a considerable financial loss to the 
(lepartment. 

The plan proposed to overcome the present difficulties is stated in 
the letter, as follows: 
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1. Establish work schedules with a daily average as near as possible to the 
maximum of 6 hours and 25 minutes for Class B units and 7 hours and 10 
minutes for Class A units, with an allowance of not to exceed 10 minutes in 
daily averages when necessary to protect natural crews or to avoid excessive 
relief due to the late running of trains. 

2. When late running time has accumulated to an amount equal to one round 
trip of service, employees will be relieved of making one round trip; except 
that if in November the accumulation of late running from trips completed prior 
to midnight November 30 is less than the value of one round trip, the accumula- 
tion shall be paid as overtime. 

3. Full relief trips earned by the close of November shall be granted not later 
than December 10. 

4. All service performed in December as a result of late running and extra 
trips will be paid for at the overtime pay rate after deducting any deficiency 
which has accumulated from unused allowances for train delays. 

5. When in unusual circumstances an employee’s record at the close of De- 
cember shows he has performed less than 2024 hours of service in the calendar 
year, the deficiency shall be cancelled. Neither deficiency nor time accumulated 
due to late running will be carried beyond December 31. Overtime compensa- 
tion will be paid for all accumulated overtime work as of December 31. 

6. Any accumulation of train delays in excess of five hours occuring in any 
trip will be compensated for currently at overtime pay rates. This would pre- 
vent serious disruption of work schedules which would result from relief trips 
required to cover abnormal train delays. 


It appears that some question has been raised as to the legality of 
the proposed plan by which the employees will omit scheduled trips 
in lieu of overtime payment when the accumulation of time in excess 
of the required daily average resulting from the late running of trains 
amounts to the equivalent of one trip. 

Section 16 (p) of the act of July 6, 1945, 49 U. S. C. 866, provides 


in material part, as follows: 


* * * That the service of railway postal clerks assigned to road duty shall be 
based on an average of not exceeding eight hours daily for two hundred and 
fifty-three days per annum, including allowances for all services required on 
lay-off period, and such allowances shall not be less than fifty minutes per day 
for two hundred and fifty-three days per annum for clerks assigned to class A 
runs and not less than one hour and thirty-five minutes per day for two hundred 
and fifty-three days per annum for clerks assigned to class B runs, and railway 
postal clerks assigned to road duty required to perform service in excess of an 
average of eight hours daily for two hundred fifty-three days shall be paid for 
such overtime service on the basis of 150 per centum of the annual rate of pay 
received by such employees. In computing compensation for such overtime em- 
ployment, the annual salary or compensation for such employees shall be divided 
by two thousand and twenty-four, the number of working hours in a year. The 
quotient thus obtained will be the base hourly compensatien and one and one- 
half times that amount will be hourly rate of overtime pay. 


By letter from this Office, dated October 3, 1947, B-69584, the at- 
tention of the then Postmaster General was directed to the above- 
quoted language from the 1945 Postal Employees Pay Act and he was 
requested to inform this Office why the payment of overtime to rail- 
way postal clerks should not be delayed until the end of the year as it 
would not appear possible to determine definitely whether an average 
of eight hours daily for 253 days had been exceeded before that time. 
In the Department’s reply of October 24, 1947, it was urged that the 
past practice which had been in force since the above cited decisions, 
be not changed and, in decision of November 26, 1947, B-69584, there 
was said among other things that the import of the statute is clear and 
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unambiguous and no excess of service over an average of eight hours 
daily for 253 days can be determined until after the end of the period. 
But nevertheless it was concluded that, in view of the long continued 
administrative practice of which the Congress was presumed to have 
knowledge, this Office would not be required to insist upon the modi- 
fication of the then existing method of computing the payment of 
overtime earned by railway mail clerks assigned to road duty. 

It now appears from your present submission that the present prac- 
tice has resulted in numerous complaints from the employees, and in 
large deficiencies in time served by some employees, when consider- 
ing the year as a whole, notwithstanding that they may have been 
paid overtime for service rendered earlier in the year. An examina- 
tion of the proposed plan indicates that it would confine the payment 
of overtime more closely to the requirements of the statute itself in 
that the determination of and payment for overtime in excess of the 
average of eight hours daily for 253 days would be delayed for the 
most part until the closing months of the year and would save an esti- 
mated $450,000 a year and manpower of about 150 employees. 

In light of the representations now made this Office is not required 
to object to the adoption of the proposed plan; provided that over- 
time is paid the clerks only where they are required to perform service 
in excess of an average of eight hours daily for 253 days, as provided 
by the above quoted law. 

With respect to the further question raised in the submission, 
namely, whether there would be any objection to using the calendar 
year as a basis for the application of the proposed plan instead of 
the fiscal year, you may be informed that this Office knows of no legal 
objection to the adoption of the calendar year instead of the fiscal year 
basis for purposes of overtime compensation. 


[B-115784] 


Pay—Court-Martial Sentences—Expiration of Enlistment— 
Restoration to Duty Pending Appellate Review 


An enlisted man who is sentenced by a court martial to dishonorable discharge, 
forfeiture of all pay and allowances and confinement at hard labor for five years, 
and who is retained in the service after the expiration of enlistment and released 
from confinement and “restored to duty pending completion of appellate review”, 
pursuant to a court martial order which provided that the portion of the sentence 
adjudging forfeitures was not applicable to future pay and allowances, is en- 
titled to pay while performing duty after such date, even though, upon appellate 
review, the sentence of dishonorable discharge is ordered executed. 


Assistant Comptroller General Weitzel to Lieutenant Colonel J. E. 
Colbert, Department of the Army, December 30, 1953: 


By second endorsement dated June 15, 1953, the Chief of Finance 
referred to this Office your letter of May 26, 1953, requesting advance 
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decision as to whether payment may be made on the basis of a military 
pay order submitted therewith in favor of Master Sergeant John F. 
Wedge, NG 33,189,885, for pay beginning March 4, 1953, under the 
circumstances stated in your letter. 

It appears that Wedge enlisted in the National Guard for a period 
of three years on June 16, 1948, and was ordered to active duty for a 
period of twenty-four months on September 11, 1950. He was placed 
in confinement on February 16, 1952, and by General Court Martial 
sentence adjudged on March 21, 1952, as approved May 31, 1952, he 
was sentenced to dishonorable discharge, forfeiture of all pay and 
allowances, and confinement at hard labor for five years. The record 
of trial was forwarded to the Judge Advocate General of the Army for 
review by a board of review and, pending completion of appellate 
review, he was placed in confinement. By General Court Martial 
Order dated March 4, 1953, he was “restored to duty pending comple- 
tion of appellate review.” Such order also provided: 


* * * That portion of the sentence adjudging forfeitures shall not apply to 
pay and allowances becoming due on and after the date of this order. 


Since Wedge is retained in the service after the expiration of his en- 
listment pending completion of appellate review and not for the 
purpose of making good time lost, and in view of the holding in 
*B-113109, January 30, 1953, you state that doubt arises as to whether 
he will be in a pay status from March 4, 1953, to date of separation 


from service, if upon completion of appellate review dishonorable dis- 
charge is ordered executed. 

It has been held that any Army enlisted man retained in the service 
Leyond the term of his enlistment awaiting trial was held in the service 
for the convenience of the Government in case the trial resulted in an 
acquittal and that such retention was not for the convenience of the 
(Government in the event the trial resulted in a conviction. See 11 
Comp. Gen. 342. And, notwithstanding Article of War 16, as 
umended by the act of June 24, 1948, 62 Stat. 630, and subparagraph 
19a, Manual for Courts-Martial, U. S. Army, 1949, providing in effect 
that a prisoner will not forfeit pay and allowances during a period 
of confinement except pursuant to sentence ordered executed, it was 
held in 30 Comp. Gen. 449 that pay and allowances do not accrue to 
an enlisted member after the expiration of his enlistment, unless he is 
held in the service for the convenience of the Government or for the 
purpose pf making good time lost, and that the nonpayment of pay 
and allowances which do not accrue does not constitute a forfeiture of 
pay. 

It was on that basis that it was held in B-113109, January 30, 1953, 
(distinguished) in a case involving an enlisted man who was in deser- 
tion at the time his enlistment expired, that since in such cases no pay 
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accrues until the enlisted man is restored to duty, the man mas not en- 
titled to pay thereafter while in confinement awaiting trial and 
serving sentence where the sentence adjudging total forfeitures and 
confinement was set aside and there was a restoration of all property 
rights of which he had been deprived. However, such decision has 
no application to deny pay for a period after the enlisted man is re- 
stored to duty. It has been held that where an enlisted man of the 
Navy, sentenced by a court martial to confinement and dishonorable 
or bad conduct discharge, is restored to duty on probation, he is en- 
titled to pay while on probation and performing duty. B-75057, 
June 17, 1948. See, also, B-33539, April 26, 1948, and 15 Comp. Gen. 
646. A similar rule appears applicable in the present case. There- 
ore, since the enlisted man here involved has been restored to duty and 
since that portion of his sentence adjudging forfeitures is not applica- 
ble to pay and allowances becoming due on and after the date of the 
order restoring him to duty, he is entitled to pay while performing 
duty, even though, upon appellate review, the sentence of dishonorable 
discharge is ordered executed. The military pay order is returned 
herewith. 


[B-117059] 


Per Diem Station Allowance—Military, Naval, Ete., Per- 


sonnel Performing Duty Outside Continental United 
States—Certificate of Non-Availability of Government Mess 


Section 203 of the act of August 2, 1946, which permitted heads of the Military 
departments to prescribe overseas station subsistence allowances, did not con- 
template the promulgation of regulations concerning the acceptance of officers 
certificates as to the availability of Government mess and therefore, War De- 
partment Circular No. 196-47 (5c), which provides that an officer's certificate 
shall be considered as final with respect to the question of availability of Gov- 
ernment mess and quarters, may not be considered sufficient basis for acceptance 
of an officer's certificate relative to availability of Government mess and quarters. 


Under the act of October 26, 1942, oflicers’ certificates in support of payments 
attesting to the existence of certain facts relating to pay and allowance matters 
may be accepted only if authorized by the Secretaries of War and the Navy, and 
therefore officers’ certificates attesting to availability of Government quarters 
and mess are not acceptable in support of payment in absence of specific au- 
thority by the Secretary of the Department concerned. 


Assistant Comptroller General Weitzel to Lieutenant Colonel A. H. 
Mitchell, December 30, 1953: 


Reference is made to your letter of July 31, 1953, requesting review 
of the audit action taken in issuing notice of exception against pay- 
ment of station subsistence per diem on voucher No. 2583, February 
1948 accounts of Colonel George Van Studdiford, to Major Clifford 
M. Hathaway, Ordnance, in the amount of $461.25 for the period July 
1 to October 31, 1947, while he was stationed at Headquarters, Ameri- 
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can Graves Registration Command, Paris, France. You state that 
your office is now acting in the capacity of custodian of the accounts 
of Colonel Van Studdiford. 

It appears that payment was made on the basis of a certification 
by the payee stating that a Government mess was not available to him 
during the period involved. Apparently you regard the provisions 
of paragraph 5c, War Department Circular No. 196-47, as a sufficient 
basis for acceptance of the said certificate to support the payment 
made. Said paragraph is as follows: “An officer’s certificate shall 
be considered as final with respect to the question of the availability 
of Government quarters and of Government mess.” 

The said Circular No. 196 apparently was issued under authority 
contained in section 203 of the act of August 2, 1946, 60 Stat. 859, 
which permitted the prescribing of per diem allowances for duty in 
foreign countries. However, that statutory provision does not include 
authority which could be construed as authorizing the promulgation 
of regulations concerning the acceptance of certificates such as are 
contained in said paragraph 5c. The temporary provisions of the 
act of October 26, 1942, 56 Stat. 987, in effect during the period here 
involved, provided that certificates of military officers attesting to 
the existence of certain facts relating to matters involving pay and 
allowances “shall be accepted as supporting such payments so far 
as said facts are concerned without the necessity of any other sup- 
porting evidence or certificates,” and the Secretaries of War and the 
Navy were given authority to prescribe the places where and the 
classes of pay and allowance accounts to which such certificates would 
apply. The circumstances under which the above-mentioned certifi- 
cates may be used, are stated in paragraph 962, Army Regulations 35- 
1360, January 31, 1947. No mention is made therein of a certification 
as to the existence of a Government mess in connection with a claim for 
station per diem for duty in a foreign country. Under such circum- 
stances, the payee’s certificate to the effect that a Government mess was 
not available, furnishes no basis for removing the audit exception to 
the payment made on said voucher No. 2583, if a Government mess was 
available within the meaning of the governing regulations. 

Information received in other cases involving personnel on duty 
with the American Graves Registration Command in Paris shows the 
existence of a “consolidated mess to be used by the Department of 
the Army civilians, enlisted men, officers and dependents.” It appears 
that Brigadier General H L. Peckham, the commanding officer 
thereat, issued a statement on November 19, 1947, declaring such mess 
inadequate and unavailable to officer personnel execpt while on duty 
with troops and stating that such condition existed prior to April 15, 
1947. While it may be that such mess was crowded, it may not be 
concluded as a matter of law that such condition rendered the mess 
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unavailable to all officer personnel prior to November 19, 1947, within 
themeaning of the regulations defining a Government mess. See para- 
graph 27 (1) of said circular No. 196. Also, in a letter to Major 
General E. M. Foster, Chief of Finance, Department of the Army, 
dated September 26, 1950, General Peckham stated that an officers’ 
mess was operated in the Celtic Hotel in Paris. See 31 Comp. Gen. 
399. 

In view of the foregoing the present record furnishes no proper 
basis for passing to credit the payment made on said voucher No. 2583. 


[B-117154] 


Funds—Revolving—V ete rans Administration Supply 
Fund—Capitalization—Adjustment 


The Revolving Supply Fund established within the Veterans Administration by 
the Second Independent Offices Appropriation Act, 1954, requires the fund to 
be capitalized with the fair value of all suppplies and materials and depot stocks 
on hand or on order as of July 1, 1953, among which were items purchased with 
the Hospital and Domiciliary Facilities no-year appropriation, therefore in 
order to avoid a duplicate charge against such appropriation, a liability may 
be set up in the Supply Fund in an amount equal to the cost of the equipment 
on hand or on order previously obligated under the cited appropriation, to be 
liquidated by delivery, without charge, of the equipment as required. 


Comptroller General Warren to the Administrator of Veterans 
Affairs, December 31, 1953: 


Reference is made to letter of September 23, 1953, from the Deputy 
Administrator, presenting for consideration and approval the inter- 
pretation placed on the Second Independent Offices Appropriation 
Act, 1954, 67 Stat. 187, 193, insofar as concerns the authorization 
therein for the establishment of a revolving supply fund, and the ac- 
tion proposed in connection therewith with respect to certain supplies 
and equipment purchased from the Hospital and Domiciliary Facili- 
ties (hereinafter referred to as H&DF) no-year appropriation. 

Under the terms of the cited act, all supplies and materials and 
depot stocks of equipment on hand or on order as of July 1, 1953, are 
authorized to be capitalized at fair and reasonable values in a revolv- 
ing supply fund, which shall be available without fiscal year limita- 
tion for all expenses necessary for the operation and maintenance of 
a supply system for the Veterans Administration. The act further 
provides, in pertinent part, that the supply fund, so created, shall be 
(1) reimbursed for the cost of all services, equipment and supplies 
furnished the using appropriations at rates determined by the Ad- 
ministrator on the basis of estimated or actual direct and indirect 
cost, and (2) credited with advances from appropriations to which 
services or supplies are to be furnished. 
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It appears that the inventory on hand or on order at July 1, 1953, 
which is to be capitalized as a part of the Supply Fund, consists, in 
part, of items purchased with H&DF funds. It is indicated in the 
letter of September 23, that unless an adjustment or settlement for 
such items is made, the result will be a duplicate charge against the 
funds appropriated for the hospital construction program, includ- 
ing equipment therefor, in that the H&DF fund will be charged when 
these items are delivered for installation in the hospitals in addition 
to the charge previously made for their acquisition cost. Accord- 
ingly, to avoid this effect, the Deputy Administrator suggests the 
following alternative proposals: 

* * * Reimbursement of the H&DF appropriation can be accomplished in 
two ways, (1) either by a gradual liquidation of the amount due the H&DF 
appropriation by delivery of equipment from Supply Fund Stock without trans- 
fer of funds, or (2) by liquidating the indebtedness to the H&DF appropriation 
by obligating the 1953 administrative appropriation and transferring the required 
funds from the latter to the former appropriation. 

Also, he proposes to adopt the second method referred to above and 
reimburse the H&DF appropriation for all funds allotted therefrom 
for the purchase of depot stocks by obligating the 1953 administrative 
appropriation and transferring the funds to the H&DF appropriation. 

This Office concurs in the view that the Congress did not intend, 
by the establishment of the Supply Fund, to require that the H&DF 
appropriation should be charged again for equipment on hand or on 
order on July 1, 1953, which had been obligated against that ap- 
propriation but had not been delivered to H&DF projects. However, 
there appears no proper basis, as proposed, for reimbursing the H&DF 
appropriation by transfer of funds from the 1953 administrative ap- 
propriation. The latter appropriation has not diverted H&DF prop- 
erty to its own use. The H&DF stock on hand or on order is not 
to be taken over by the 1953 administrative appropriation, but rather 
by the Supply Fund. Such transfer would also appear to be in 
contravention of section 1210 of the General Appropriation Act, 1951, 
Public Law 759, 64 Stat. 595, approved September 6, 1950. 

Accordingly, in accordance with alternate plan No. (1), there should 
be set up a liability in the Supply Fund in an amount equal to the 
cost of equipment on hand or on order for stocks that were obligated 
under the H&DF appropriation for use in the hospital construction 
program. Such liability (estimated by the Deputy Administrator to 
be approximately $4,000,000) would be liquidated by delivery, with- 
out charge, of equipment as required for installation in the hospitals. 
This action would have the effect of precluding a duplication of 
charges against the H&DF appropriation and, consistent with the 
evident intent of the Congress, would limit the capital of the Supply 
Fund to the normal operating requirements of the Veterans 
Administration. 
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[B-117740] 


Territorial Cost-of-Living Allowance—Departure From 
Post in Leave Status for Purpose of Separation 


While Civil Service Commission regulations (5 C. F. R. 350.6) provide for pay- 
ment of Territorial cost-of-living allowance for periods of sick and annual leave, 
they restrict such payments to leave taken from the time of arrival at post of 
duty to time of departure for separation from the service, and therefore an em- 
ployee who, incident to separation, departs from Alaskan post in a leave status 
in order to use accrued annual leave in excess of that for which lump-sum pay- 
ment may be made, loses entitlement to Territorial cost-of-living allowance on 
date of departure from such post so that such allowance may not be included 
in payment for excess leave or in lump-sum leave payment. 


Comptroller General Warren to Eugene J. Clark, Department of 
Commerce, January 7, 1954: 


By letter dated November 16, 1953, the Chief, Accounting Division, 
Civil Aeronautics Administration, forwarded here your letter of Oc- 
tober 28, 1953, wherein you request a decision upon several questions 
arising in connection with the certification of a submitted payroll 
voucher in the amount of $188.50, covering the payment of a 25 per- 
cent Territorial cost-of-living allowance for 306 hours of accumulated 
and current accrued annual leave to Mr. bud Dodge, Airways Com- 
munication Specialist, GS-8, annual salary $4,870 plus 25 percent 
Territorial cost-of-living allowance. 

The circumstances involved and the questions arising in connec- 
tion with the contemplated payment are set forth in your letter as 
follows: 


Mr. Dodge carried forward 242 hours of accumulated annual leave from the 
1952 leave year. Upon the date his notification of termination became effective, 
close of business October 15, 1953, he had 306 hours of accumulated annual leave 
to his credit. In view of the fact that an employee can only receive a lump-sum 
payment for 30 days of accumulated annual leave, or the amount of leave he 
had to his credit at the beginning of the leave year, Mr. Dodge requested and 
was granted permission to take the 64 hours of excess annual leave prior to 
termination. His last day of duty at his official post of duty, Middleton Island, 
Alaska, was October 15, 1953. He departed Middleton Island by plane in an 
annual leave status on October 16, 1953, and arrived in Anchorage, Alaska, the 
same day. He remained in Anchorage in a leave status until October 21, 1953, 
and departed by plane for his place of residence in the States on October 22, 
1953. He was carried in a leave status on the payroll until his annual leave 
expired as of close of business October 27, 1953. In our attempt to pay Mr. 
Dodge, we encountered the following questions : 

1. Should Mr. Dodge receive the cost-of-living allowance during the 64 hours of 
excess leave and in his lump-sum payment for the 242 hours of accumulated 
annual leave? 

2. Should the cost-of-living allowance cease close of business October 16, the 
date Mr. Dodge departed his post of duty at Middleton Island, and therefore not 
be included in the payment for excess leave or in the lump-sum payment? 

3. Should the cost-of-living allowance cease close of business October 22, the 
date Mr. Dodge departed from Anchorage for the States, and therefore not be 
included in the remaining period of excess leave frum October 23 to October 27, or 
in his lump-sum payment? 
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The applicable Civil Service Commission regulations provide, in 
pertinent part, 5 C. F. R. 350.6, as follows: 

(b) Payments of * * * territorial cost-of-living allowances shall begin as of 
the date of arrival at the post of duty on assignment, transfer, or detail and shall 


stop as of the close of business on the date of departure from the post for separa- 
tion, transfer, or detail * * *. 


- * ™ = . * = 

(d) Payment shall be made for all periods of sick leave and annual leave 
taken during the period covered by paragraph (b) of this section and for transit 
time authorized for purposes of leave so taken. 

While item (d) above, provides for the payment of the Territorial 
cost-of-living allowance for periods of sick and annual leave, it re- 
stricts such payments to leave taken during the period covered by item 
(b)—from the time of arrival at the post to the time of departure for 
separation. In the present case the employee was granted leave 
incident to separation. His return to an active duty status at the 
conclusion of the leave was not contemplated. It is apparent that his 
departure from the post of duty on October 16, 1953, was not of a 
tempurary but a permanent nature. Upon the facts herein, and not- 
withstanding the employee’s departure in a leave status, it must be 
recognized that the pending separation was the proximate cause of the 
departure from the post of duty, so as to bring into operation the 
allowance termination provision of item (b). 

Accordingly, your second question is answered in the affirmative, 
and the other two questions are answered in the negative. See 28 
Comp. Gen. 465; 29%d.10. C7.29 id. 289; 30 td. 215, 

The submitted payroll voucher is returned for disposition in ac- 
cordance with the above. 


[B-117459] 


Combat Pay—Checkages and Forfeitures—Court-Martial 
Sentences—Pay Accrued but not Paid 


The right to the additional pay authorized by the Combat Duty Pay Act of 1952 
for service rendered prior to the act did not accrue until the date of the approval 
of the act, and therefore an enlisted man who was sentenced by court-martial 
proceeding, prior to the effective date of such act, to forfeit “pay and allowances 
becoming due on and after the date of this action,” forfeits additional pay author- 
ized by the act. 


Assistant Comptroller General Weitzel to Captain C. L. Cardwell, 
Department of the Army, January 11, 1954: 


f 

By first Endorsement of October 19, 1953, the Chief of Finance, 
Department of the Army, forwarded your letter of September 28, 
1953, requesting decision as to the propriety of payment of the en- 


closed voucher for combat pay of Charles C. Olsen, former enlisted 
man, United States Army. 
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It appears that Charles C. Olsen performed certain service during 
the months of November 1950 through April 1951, within the meaning 
of the Combat Duty Pay Act of 1952, approved July 10, 1952, 66 Stat. 
538, providing for the payment of combat pay for such service after 
May 31, 1950. However, General Court Martial Order No. 6, Head- 
quarters, I Corps, APO 358, dated January 14, 1952, adjudged the 
forfeiture of “pay and allowances becoming due on and after the date 
of this action.” The order was affirmed by General Court Martial 
Order No. 816, Headquarters, Camp Cooke, California, July 31, 1952. 

Your question, specifically, is whether combat pay, earned in a 
period prior to the date of the court martial order but which was 
authorized for payment by an Act of Congress approved after date 
of promulgation of the court martial order, is forfeited. 

Section 703 of the Combat Duty Pay Act of 1952, 66 Stat. 539, pro- 
vides in pertinent part, as follows: 

703. Each member and former member of the uniformed Services shall be 
entitled to receive combat pay in the amount of $45 per month beginning after 
May 31, 1950, for which such member was entitled to receive basic pay and during 
which he was a member of a combat unit in Korea * * *. 

The right to payment of combat pay otherwise payable did not accrue 
to Charles C. Olsen until July 10, 1952, and hence became due after, 
not before, the date of the action by the convening authority. Accord- 
ingly, such pay was forfeited under the sentence of the court martial 
order, as approved by the reviewing authority. 

The voucher and supporting papers submitted with your letter are 
retained in this Office. 


[B-117020] 


Travel Orders—Military, Naval, Etc., Personnel—Leave and 
Travel Time—Effective Date of Travel Orders 


A member of the Uniformed Services, whose change of station orders which 
authorized leave en route plus sufficient travel time to permit travel by privately 
owned automobile for member’s convenience were canceled subsequent to date 
member departed for new station, but prior to date member would have been 
required to depart by rail in order to reach new station on date indicated in 
orders, is not entitled to any travel expenses. 


Assistant Comptroller General Weitzel to Lieutenant Colonel D. F. 
Boichot, Department of the Army, January 12, 1954: 


There has been received from the Chief of Finance by first Endorse- 
ment dated September 10, 1953, your letter of August 25, 1953, with 
enclosures, requesting review of exceptions to payments made to 
Sergeant First Class Joseph E. Brauch, on vouchers 14546, 14547, and 
14551, in your March 1952 accounts. 

By orders dated January 23, 1952, Sergeant Brauch was transferred 
from Fort Dix, New Jersey, to Camp Stoneman, California, for fur- 
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ther movement overseas. The orders authorized 13 days’ delay en 
route to count as leave plus 12 days’ travel time to permit travel by 
privately owned automobile, and directed him to report to the com- 
manding officer at Camp Stoneman on February 20, 1952. By orders 
dated February 13, 1952, his name was deleted from the orders of 
January 23, 1952. Sergeant Brauch was detached at Fort Dix on 
January 26, 1952, and traveled to Camp Stoneman between that date 
and February 20,1952. His wife traveled from Fort Dix, New Jersey, 
to Hewitt, Minnesota, January 26 to 31, 1952, and returned to Fort 
Dix, February 27 to March 3, 1952. It appears to be his contention 
that only so much of the delay en route as was to be charged as leave, 
to the exclusion of delay resulting from travel by privately owned 
automobile, should be added to the date of relief from the old station 
to determine the effective date of the orders, on which basis he would 
he entitled to reimbursement for the travel in question. 

Paragraph 3003b, Joint Travel Regulations, provides that when 
leave or “delay” prior to reporting to new station is authorized the 
amount of such leave or “delay” will be added to the date of relief from 
the old station to determine the effective date of orders. It consistent- 
ly has been held that no official travel is required under change of sta- 
tion orders until such time as the traveler must depart from his old sta- 
tion by ordinary means of transportation (rail unless otherwise spec- 
ified) to reach his destination on the date designated by the travel 
orders. Under circumstances where an officer is granted leave or is 
otherwise authorized to delay in performance of the directed travel, 
which would include the delay resulting from additional travel time 
necessarily gianted to enable him to travel by automobile for his own 
convenience and pleasure as distinguished from time consumed i 
travel by automobile under orders directing such travel as more advan- 
tageous to the Government, it is considered that no official travel is re- 
quired, until expiration of such leave or delay, and if the orders are 

canceled prior thereto, any travel which may have been performed is 
regarded as incident to such delay and the expenses thereof must be 
borne by the traveler concerned. See 8 Comp. Gen. 524; 9 id. 315; 
B-70033 dated December 15, 1947, and B-100104 dated January 2, 
1951. Nothing appears in said paragraph 3003b of the Joint Travel 
Regulations issued pursuant to authority contained in section 303(a) 
of the Career Compensation Act of 1949, 63 Stat. 802, which requires 
any modification of this long established rule. Further, the provi- 
sions of the Joint Travel Regulations cited by Sergeant Brauch (para- 
graph 4150, Change 1, giving the traveler an election as to the several 
forms of allowances provided for permanent change of station travel; 
paragraph 4153, Change 1, Case 16, providing that leave of absence in 
connection with a change of station shall not affect a member’s change 
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of station allowances; and paragraph 7005 fixing the points between 
which otherwise authorized travel may be performed by dependents of 
a member transferred to a restricted area) have no bearing upon a de- 
termination of the effective date of change of station orders. 

Since Sergeant Brauch would not have been required to depart Fort 
Dix by rail until February 16, 1952, in order to report to Camp Stone- 
man on February 20, 1952, and since his original orders were canceled 
by orders issued on February 13, 1952, at Fort Dix, there was no au- 
thority for payment of travel allowances for travel performed by him 
and his wife. Accordingly, the exceptions are correct. 


[B-110609] 


Contracts—Cost-Plus—Cost-Plus-A-Percentage-of-Cost Basis 
Prohibition 


Where cost limits stipulated in letter contracts or letters of intent are consistently 
disregarded and increased by successive amendments after they have been ex- 
ceeded and execution of the definitive contracts based on the letter contracts or 
letters of intent is delayed until the work involved is entirely or practically com- 
pleted, the final contracts will not be considered binding obligations of the Gov- 
ernment and credit for payments under such contracts, equal to the percentage 
fees provided for in the preliminary agreements, will be disallowed. 


The use of letter contracts or letters of intent, by which the contractor is 
authorized to furnish supplies or services and to enter into subcontracts and incur 
expenses up to a stated maximum pending negotiation of a definitive contract on 
a lump-sum basis, should be resorted to only under conditions of the utmost 
urgency and inasmuch as such contracts are necessarily negotiated all the con- 
ditions and requirements of section 302 (c), 302 (e), and 304, of the Federal 
Property and Administrative Services Act of 1949 are applicable. 


The purpose of the bond requirement provisions of the Miller Act is to afford 
protection for the Government in event of contract default, and therefore the 
requirement that bonds be obtained prior to the execution of the contract re- 
quires strict enforcement. 


Comptroller General Warren to the Administrator, General Serv- 
ices Administration, January 14, 1954: 


Reference is made to memorandum dated August 31, 1953, from 
M. H. Elliott, General Counsel, General Services Administration, to 
C. A. Hurley, Assistant Director, Division of Audits, General Account- 
ing Office, in reply to informal inquiry concerning the propriety of 
payments under contracts Nos. GS—03-B-1011, GS—00-B-269, GS-03- 
B-1013, and GS-03-B-1104. 

The contracts in question all involve the use of so-called letter 
contracts or letters of intent, by which the contractors were authorized 
to undertake repairs or alterations to Government buildings, and to 
enter into subcontracts and incur expenses up to a stated maximum 
amount, pending negotiation of a definitive contract on a lump-sum 
basis. In actual performance, execution of the definitive contracts 
was not effected, and the bonds required by the Miller Act were not 
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furnished, until the work was entirely or practically completed in 
two cases, and approximately fifty percent completed in the other two. 

From the enclosures with Mr. Elliott’s memorandum, it appears 
that questions concerning these contracts were originally raised by 
the Comptroller of your Agency and an opinion thereon was rendered 
by your General Counsel on May 5, 1952. 

In his opinion, your General Counsel conceded that “the practice 
of negotiating and executing the formal contracts substantially at 
completion borders on illegality, if it is not actually illegal.” How- 
ever, he then proceeded to argue, on the basis of Office decision 
B-44323 of September 25, 1944, and the case of Muschany v. United 
States, 324 U.S. 49, that by reason of the limitation of expenditures 
stipulated in the letter contracts, and the provisions authorizing 
their termination for the convenience of the Government, together 
with cost audits and checks and control by the project engineer, the 
evil aimed at by the prohibition against the cost-plus-percentage-of- 
cost system of contracting, contained in section 304 (b) of the Federal 
Property and Administrative Services Act of 1949, 63 Stat. 395, and 
other acts, was not present. 

It is true that at one time this Office took the view that absolute 
cost limitations, and provisions for Government supervision of costs 
and expenditures, would protect sufficiently the interests of the United 
States even where a fee or profit on a percentage basis was provided 
for. At the same time, the position was taken that where the pro- 
hibition was violated the contract was void and no payment could 
be made by the Government for the supplies or services furnished 
under it, whether by the prime contractor or by a subcontractor. See 
22 Comp. Gen. 784. 

However, it was subsequently concluded that the prohibition re- 
quired a more rigid construction but that under agreements inad- 
vertently entered into in violation of the prohibition reasonable pay- 
ment could be made for supplies or services actually furnished to and 
accepted by officers of the Government having authority to purchase 
them. See B-46232, March 28, 1945, to the Secretary of War. 

In connection with the contracts in question, where the cost limits 
stipulated were consistently disregarded and increased by successive 
amendments after they had already been exceeded, and where definitive 
contracts were delayed until the work was in the last stages, the execu- 
tion of the so-called lump-sum contracts was more in the nature of 
settlenfent of the contractors’ claims than the negotiation of contracts. 
You are accordingly advised that in the future such final contracts 
will not be considered as binding obligations of the Government, and 
that credit for payments under any such contracts, equal to the per- 
centage fees provided for in the preliminary agreements, will be dis- 
allowed in the audit. 
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It is noted that Administrative Order No. 123, dated April 11, 1952, 
prescribed certain limitations with respect to the use of letter con- 
tracts, including a provision that the definitive contract should be 
executed prior to the completion of one-third of the work. Strict 
compliance with this requirement would appear to avoid recurrence 
of such cases as the four here in question, but it would seem desirable 
to place greater emphasis upon the fact that the use of letter contracts 
or letters of intent should be resorted to only under conditions of the 
utmost urgency. Cf. Army Procurement Procedures, 1-909.1c. Also, 
since such contracts are necessarily negotiated, all the conditions and 
requirements of sections 302 (c), 302 (e), and 304, of the Federal 
Property and Administrative Services Act of 1949 (63 Stat. 393, 394, 
395, respectively), are applicable. 

Your General Counsel’s opinion states one other conclusion with 
which this Office is not in agreement—that is the conclusion with 
respect to the execution of performance and payment bonds after 
completion of the work, as compliance with the requirements of the 
Miller Act, 49 Stat. 793. To say that experience has shown that bonds 
can be obtained even after completion provided the contractor has 
not been in default, seems to be begging the question. If there has 
been no default, the protection intended to be assured by the bonds 
is no longer needed ; if there has been default, such protection against 
the consequences of default has not been had, and obviously cannot be 
obtained after the event. Accordingly and since the Miller Act itself 
expressly requires procurement of the bonds “before any contract” 
contemplated by the Act “is awarded,” there is no alternative to the 
conclusion that failure to obtain the prescribed bonds prior to per- 
formance of the contract is contrary to the requirements of the act. 
Any such failure in connection with future contracts entered into by 
your Administration also will be questioned in the audit. 


[B-117422] 


Transportation—Dependents—Employees Appointed or 
Assigned to Duty Overseas—Return to United States—Ex- 
pense Reimbursement Basis 


An overseas employee who transported dependents to the United States by 
freighter via an indirect route at a cost less than lowest first-class cost for 
direct transportation between points involved, and whose travel authorization 
specified that travel expenses for dependents should not exceed cost via type of 
transportation used for direct travel between such points, may be reimbursed 
cost of dependents’ travel even though such costs exceeded constructive cost of 
direct travel by freighter between the points involved. 


Comptroller General Warren to A. M. Flatequal, Department of 
Agriculture, January 15, 1954: 


Reference is made to your letter of October 16, 1953, transmitting 
a voucher in the amount of $551.16 stated in favor of Francis H. 
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Whitaker, marketing specialist, Foreign Agricultural Service, for 
reimbursement of expenses alleged to be due for travel performed by 
his dependents (wife, and son age 17) from Paris, France, to Wash- 
ington, D. C. via an indirect route, and requesting a decision as to the 
amount which properly may be certified for payment. 

By travel authorization No. 7-(FAR), dated June 30, 1953, Mr. 
Whitaker was directed to make a permanent change in his official 
station from Paris, France, to Washington, D.C. The orders directed 
the employee to proceed to the newly assigned station on or about 
July 1, 1953, and paragraph 20 thereof, as amended August 7, 19538, 
provided as follows: 

Authorized reimbursement for expenditures covering cost of transportation 
for wife and minor son, age 17 years from Paris, France to Washington, D. C. 
via New Orleans, Louisiana will not exceed the cost via type of transportation 
use, [used] for direct travel from Paris, France to Washington, D. C. Wife 
and son left Paris, France, August 27, 1952 for the United States. Travel reim- 
bursement voucher will show a comparative cost of such travel. 

The dependents proceeded to Antwerp, Belgium, by rail on August 
26, 1952; thence to Tampa, Florida, on a “Lykes Line” steamer (United 
States freighter) between August 27 and September 10; thence to 
New Orleans by bus on September 10, 1952. They remained in New 
Orleans until May 26, at which time they departed for Washington 
by rail arriving there on May 27, 1953. Established tariffs on file in 
this Office show that first-class rail and steamship transportation 
for travel of two adults between Paris and Washington via LeHavre 
and New York would have been $801.78 and that the S. S. United 
States, departed from LeHavre on August 29 and arrived in New 
York September 2, 1952. However, you express doubt as to whether 
use of constructive cost of direct first-class passenger boat passage 
is authorized since the dependents traveled by freighter between 
Europe and the United States. 

The Standardized Government Travel Regulations provide that 
where an employee performs travel by an indirect route for his 
convenience the extra expense is chargeable to the employee, and 
reimbursement therefor is restricted to those charges which would 
have been incurred by a usually traveled route. Section 3 of Execu- 
tive Order No. 9805, as amended, provides that transportation of 


the immediate family of an employee is subject to those provisions 
of the travel regulations which relate to transportation and that cost 
to Government for travel of the family shall not exceed cost of direct 
travel between the old and new duty stations. 

While the phrase in the travel order “type of transportation used” 
may be construed as showing an administrative intent to restrict 
constructive cost of direct ocean travel to ocean freighter, it has been 
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informally ascertained that the language was not intended to be that 
restrictive. Also, it has been ascertained that the employee utilized 
first-class passenger boat transportation for his travel, and the freight 
vessel was used by the immediate family because of the nonavailability 
of regular passenger vessel for the travel performed. 

Accordingly, the sum claimed being less than the lowest first-class 
cost for direct transportation between the points involved, the voucher 
may be certified for payment, if otherwise correct. 

The voucher and related papers are returned herewith. 


[B-117675] 


Compensation—Period Between Separation Without Cause 


and Reinstatement—Period of Discharge Regarded as Sus- 
pension 


A discharged preference eligible employee who, upon appeal to the Civil Service 
Commission under section 14 of the Veterans’ Preference Act of 1944, as amend- 
ed, is ordered retroactively restored to duty, but with a recommendation that 
a portion of the period involved in the discharge be regarded as a suspension, 
is not entitled to compensation for the period of suspension under back pay 
provisions of section 6 (b) (2) of the act of June 10, 1948. 


Comptroller General Warren to the Chairman, United States Civil 
Service Commission, January 15, 1954: 


Reference is made to your letter of November 9, 1953, requesting 
to be advised as to what effect, if any, there would be upon the pay 
provisions of the act of June 10, 1948, 62 Stat. 354, should the Com- 
mission, after consideration of an appeal under section 14 of the 
Veterans’ Preference Act of 1944, 58 Stat. 390, as amended, when a 
discharge is found upon its merits to be too drastic, recommend that, 
in restoring the affected employee retroactively, a portion of the 
period be regarded as a period of suspension. 

What gives rise to the question is the statement made in answer 
to question 6 in the decision of May 20, 1953, B-114083, as follows: 

Where retroactive restoration is recommended upon the merits of the case, 
and affirmative administrative action is taken to comply therewith, under the 
provisions of the act of June 10, 1948, it follows that the affected employee is 
entitled to back pay for the entire period of removal. 29 Comp. Gen. 29; id. 209; 
32 id. 210. * * * It would seem that unless the Commission in its finding in a 


ease should recommend that a part of a removal period be regarded as a sus- 
pension there would be no authority for an administrative office to do so. 


In respect of that statement your letter states: 


It is implied in the above decision that if the Commission recommended a 
retroactive restoration to duty of a preference eligible in connection with a 
Section 14 appeal of a discharge and that a part of the period of discharge be 
considered as a suspension, it would result in a reduction of back pay to the 
extent of the suspension. 
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In light of the foregoing you say that the Commission now has 
under consideration the advisability of recommending appropriate 
periods of suspensions in such cases where the outright discharge of 
an employee is found upon its merits to be too drastic and a suspen- 
sion would have been warranted, but that there would be no particu- 
lar advantage in the Commission’s so doing if compensation is paid 
for the entire period originally involved in the discharge. There- 
fore, the question posed by you is “whether a recommendation for a 
[period of] suspension in such a case would result in a reduction of 
the compensation to a restored employee in view of the broad provi- 
sions of the Act of June 10, 1948.” 

Section 14 of the Veterans’ Preference Act of 1944, as amended by 
the act of August 4, 1947, 61 Stat. 723, provides that it shall be manda- 
tory upon the administrative officer to take “such corrective action as 
the Commission finally recommends.” In view of the quoted part 
of this amendatory act the Commission has the authority to deter- 
mine what constitutes proper “corrective action” and the administra- 
tive office is required to comply with its findings and recommenda- 
tions in the matter. Therefore, where a determination is made by 
the Commission upon the merits of a case that the proper action was 
to suspend the employee without pay for a specified period instead 
of to discharge him from the service, it would be necessary for the 
administrative office to amend his record to show a suspension. Un- 
der such circumstances the employee then would not be entitled to 
compensation for the suspended period under the provisions of sec- 
tion 6 (b) (2) of the act of June 10, 1948, because, upon such Com- 
mission’s findings and recommendation in the case, the erroneous dis- 
charge would be considered a justified suspension for such period as 
distinguished from an wnjustified suspension. Accordingly, the ques- 
tion presented in your submission is answered in the affirmative. 

However, it is suggested that the wording of the recommendation 
contemplated in such a case as set forth in your letter be changed to 
show definitely that the period to be regarded as a suspension runs 
from the date the administrative office took the adverse action. That 
is necessary because only the amounts, if any, earned from other em- 
ployment during the balance of the period considered as an unjus- 
tified or unwarranted discharge are required to be deducted from the 
compensation otherwise due the employee upon restoration to duty 
under the provisions of section 6 (b) (2) of the act of June 10, 1948. 
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Signature—Facsimile—Rubber Stamp 


Facsimile signature which has been rubber-stamped on the certified invoice of a 
contractor whose responsible officer has adopted and recognized such facsimile 
as his own signature, and which affords the United States no less protection than 
a handwritten signature, may be accepted as valid. 


Comptroller General Warren to A, J. Lang, Department of Agricul- 
ture, January 15, 1954: 


Reference is made to your letter of December 29, 1953, requesting 
to be advised whether the invoice enclosed therewith, submitted by 
the Ohio Oil Company, Findlay, Ohio, may be certified for payment. 
Your question in the matter arises by reason of the fact that the com- 
pany’s certificate on the invoice has been completed with rubber stamp 
signature of the assistant controller of the company rather than with 
the handwritten signature of such official. 

In requesting acceptance of the signature the assistant controller of 
the company stated that it is the customary practice of the company 
to use a rubber stamp signature and that any exceptions would work 
a disruption in its procedures. In addition, he referred to the cases 
of Drucker v. Reickle, 81 N. E. 2d; Tabas v. Emergency Fleet Cor- 
poration, 9 F. 2d 648; Hill v. United States, 288 F. 192; and Joseph 
Denunzio Fruit Company v. Crane, 188 F. 2d 569, in which the courts 
have recognized the validity of such signatures. In view thereof and 
since, in effect, the signer of the invoice has adopted and recognized 
the rubber stamp signature as his signature, it does not appear that 
such signature of such official would afford any less protection to the 
interests of the United States than would his handwritten signature. 

Accordingly, the voucher, which is returned herewith, may be certi- 
fied for payment, if otherwise correct. 


[B-115592] 


Pay—Additional—Incentive Pay for Glider Flights, Para- 
chute Jumping or Demolition of Explosives—Periods of 
Authorized Travel Incident to Release from Active Duty 


Under the regulations issued pursuant to the authority in section 204 (a) of the 
Career Compensation Act of 1949 and in the absence of revocation or other ter- 
mination of orders assigning a member of the Air Force Reserve to hazardous 
duty involving glider flights or parachute jumping prior to release from last 
duty station, the member is entitled, if otherwise meeting the requirements pre- 
scribed, to receive incentive pay for glider flights or parachute jumping as may 
be applicable for the period of authorized travel time to home from last duty 
station. 


Under section 204 (a) (7) of the Career Compensation Act of 1949 and the regu- 
lations promulgated pursuant to the authority therein, a status which entitles 
a member of the uniformed services to incentive pay for demolition duty neces- 
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sarily would terminate not later than the date the member departs from last 
duty station en route to home incident to relief from active duty, and therefore 
payment of the incentive pay prescribed in said section of the act for such duty 
may not properly be made to a member of the Air Force Reserve for the period 
of authorized travel time from last duty station to home upon release from active 


duty. 
Assistant Comptroller General Weitzel to the Secretary of Defense, 
January 18, 1954: 


Reference is made to letter of June 1, 1953, with enclosure, from 
the Assistant Secretary of Defense requesting decision as to whether 
incentive pay for the performance of hazardous duty involving glider 
flights, parachute jumping, or the demolition of explosives is pay- 
able to a member of the Air Force Reserve for the period of author- 
ized travel from last duty station to his home upon relief from active 
duty. 

It is indicated that clarification is desired of the right of a member 
of the Air Force Reserve to continue to receive incentive duty pay for 
glider flights, parachute jumping, or demolition of explosives during 
the period of allowable travel to his home upon release from active 
duty under orders providing for reversion to an inactive status upon 
arrival at his home, or upon release of a member of the Air Force 
Reserve from a period of active duty in excess of 30 days’ duration, 
provided the prerequisites of entitlement to said incentive pay are 
otherwise present, and that the period of required travel does not 
extend beyond the end of the calendar month for which qualified 
to receive incentive pay. It is stated that there is not involved a 
transfer to a separation center but that the matter relates solely to 
personnel who proceed directly home from their last place of duty. 

Section 204 (a) of the Career Compensation Act of 1949, 63 Stat. 
809, 810, 37 U. S. C. 235, provides in pertinent part as follows: 






























Sec. 204. (a) Subject to such regulations as may be prescribed by the Presi- 
dent, members of the uniformed services entitled to receive basic pay shall, 
in addition thereto, be entitled to receive incentive pay for the performance of 
hazardous duty required by competent orders. The following duties shall 
constitute hazardous duties: 
* 
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* * 


(4) duty involving frequent and regular participation in glider flights; 
(5) duty involving parachute jumping as an essential part of military duty; 
* * ca a ” ~ ~ 

(7) duty involving the demolition of explosives as a primary duty, including 
training for such duty * * *. 

Exedutive Order No. 10152, promulgated August 17, 1950, in ac- 
cordance with the said provisions of section 204 (a), provides in 
section 2 that under such regulations as the Secretary concerned may 
prescribe any member of the uniformed services, including members 
assigned to special, administrative, or school duties, may be required 
by competent orders to perform hazardous duty. Section 7 (a) of 
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the order provides that members who are qualified as glider personnel 
under such regulations as the Secretary concerned may prescribe, or 
who are undergoing training for such qualification, and who are re- 
quired by competent orders to participate frequently and regularly 
in glider flights, shall be required to perform one or more glider flights, 
without regard to duration thereof, during any three consecutive 
calendar months in order to be entitled to receive incentive pay for 
such period. Similar provisions with respect to the right to receive 
incentive pay for duty involving parachute jumping as an essential 
part of military duty are contained in sections 8 (b) and 8 (d) of 
the order. 

Paragraph 11149a (2), Air Force Manual 173-20, provides that 
(other conditions being met) a glider flight performed in any calendar 
month qualifies the person for incentive pay for glider duty for that 
month and one preceding month and one succeeding month, or the 
two preceding months, or the two succeeding months. With respect 
to parachute duty a jump performed from an aircraft in aerial flight 
under the conditions prescribed in paragraph 11170, Air Force Man- 
ual 173-20, entitles the individual concerned to incentive pay for 
parachute jumping. Under paragraph 11173a, a parachute jump 
performed in any calendar month qualifies the parachutist for incen- 
tive pay for that month and one preceding month and one succeeding 
month, or the two preceding months, or the two succeeding months. 
Thus, a glider flight or a parachute jump performed under the stated 
conditions qualifies the individual concerned for incentive pay for 
a period of up to three calendar months without the performance of 
any further qualifying duty. The period of time required for travel 
to home from the place of active duty is regarded as a period of active 
duty. Paragraph 6a, Air Force Regulation No. 35-76 ; section 201 (e), 
Career Compensation Act of 1949, 63 Stat. 807; Executive Order No. 
10153 dated August 17, 1950. 

On the basis of the foregoing and in the absence of revocation or 
other termination of orders assigning a member of the Air Force 
Reserve to hazardous duty involving glider flights or parachute jump- 
ing prior to release from last duty station, the member is entitled, if 
he otherwise meets the requirements prescribed, to receive incentive 
pay for glider flights or parachute jumping, as may be applicable, for 
the period of authorized travel time to his home from last duty station. 
Compare decision of December 9, 1947, B-70121. 

The term “duty involving the demolition of explosives” contained in 
section 204(a)(7) of the Career Compensation Act of 1949 is defined 
in section 9(b), Executive Order No. 10152, as meaning duty per- 
formed by members, including members in training for such duty who 
pursuant to competent orders and as a primary duty demolish ex- 
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plosives or recover and render harmless explosives which have failed 
to explode as intended. Paragraph 11188, Air Force Manual 173-20, 
provides that a member is considered entitled to receive incentive pay 
for demolition duty under the conditions therein stated, as follows: 

a. When that person is assigned to demolition duty by competent orders. 

b. When he performs demolition duty as a primary duty, or 

ec. Conducts or assists in demolition operations as a primary duty with exposure 


to hazard in substantially the same degree as b above, or 


d. When he is undergoining training or is an instructor for demolition duty and 
such training involves actual training with explosive charges. 


A status under subparagraphs a and b, a and ¢, or a and d, above, 
which entitles a member to incentive pay for demolition duty neces- 
sarily would terminate not later than the date the member departs 
from his last duty station en route to his home incident to relief from 
active duty, it being evident that during such travel the member con- 
cerned is no longer in the performance of a primary duty involving 
the demolition of explosives nor is he undergoing training or acting 
as an instructor. 

It follows that payment of the incentive pay prescribed in section 
204(a) (7) of the Career Compensation Act of 1949 for hazardous duty 
involving the demolition of explosives may not properly be made to a 
member of the Air Force Reserve for the period of authorized travel 
time from his last duty station to his home upon release from active 
duty. 

[B-103259} 


Pay — Retired — Annuities for Dependents — Uniformed 
Services Contingency Option Act of 1953 


Officers appointed pursuant to the act of March 23, 1946, who are on the active 
lists of their respective services are to be considered active members of the 
uniformed services for the purpose of the Uniformed Services Contingency 
Option Act of 1953, which provides for survivorship annuities for the widows 
and children of active and retired members of the uniformed services, notwith- 
standing their pay and allowances under the 1946 act are the same whether on 
the active or retired list. 


The term “retired pay’”’ generally has reference only to that percentage of base 
and longevity pay or basic pay fixed by the particular statute to be paid to a 
retired member and where allowances have been authorized for members of 
the uniformed services after retirement, such allowances have retained their 
character as allowances apart from the retired pay of such members. 


Under the Uniformed Services Contingency Option Act of 1953, which permits a 
member to elect to receive a reduced amount of retired pay in order to provide 
a survivorship annuity for widow and/or children, the retired pay of retired 
officers entitled, under the acts of March 23, 1946, and June 26, 1948, to receive 
while on thfe retired list the same pay and allowances received while on active 
duty, is the “pay” authorized while on the retired list, that is, the basic pay of 
their respective grades and the reduced retired pay upon which the annuity 
authorized by the 1953 act is based is the basic pay of their respective grades 
less the reduction computed in accordance with section 4c of that act. 
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Assistant Comptroller General Weitzel to the Secretary of Defense, 
January 19, 1954: 


Reference is made to letter dated November 23, 1953, from the As- 
sistant Secretary of Defense, requesting decision whether active list 
officers appointed pursuant to the act of March 23, 1946, 60 Stat. 59, 
which provides that such officers who may be retired shall be entitled 
to receive the same pay and allowances while on the retired list as 
officers appointed thereunder are entitled to receive while on active 
duty, are to be considered as active members or retired members of 
the uniformed services for the purposes of the Uniformed Services 
Contingency Option Act of 1953, 67 Stat. 501. Also, decision is re- 
quested as to what is to be regarded as the retired pay and the reduced 
retired pay for purposes of section 4 of the Uniformed Services Con- 
tingency Option Act of 1953, 67 Stat. 502, in the case of retired officers 
entitled under the said act of March 23, 1946, and the act of June 26, 
1948, 62 Stat. 1052, to receive, while on the retired list, the same pay 
and allowances they were receiving while on active duty. 

The Uniformed Services Contingency Option Act of 1953 estab- 
lished a plan whereby active and retired members of the regular and 
reserve components of the uniformed services may elect, within cer- 
tain specified periods depending upon their length of service and 
status as active or retired members, to receive a reduced amount of 
their retired pay during their lifetime, to provide annuities for their 
surviving widows and children. The terms “active member” and “re- 
tired member” as used in such statute are defined by section 2 thereof, 
67 Stat. 501, as follows: 

(c) The term “active member” means a member on the active list of a regular 
or reserve component of a uniformed service or member of a reserve component 
of a uniformed service, who has completed twenty satisfactory years in his 


uniformed service, as defined in section 302 of the Army and Air Force Vitaliza- 
tion and Retirement Equalization Act of 1948. 


(d) The term “retired member” means a member or former member of a 
uniformed service, who is or has been awarded retired, retirement, or retainer 
pay or equivalent pay as a result of service in one of the uniformed services. 

Under such provisions any member of the uniformed services on 
the active list is an “active member” for purposes of the statute. Al- 
though the officers referred to in your first question are entitled to 
the same pay and allowances whether on the active or. retired list 
and their duty situation and requirements may be substantially the 
same either on the active or retired list, so long as they are actually 
carried on the active list there would appear to be no basis for re- 
garding them otherwise than as active members within the definition 
found in the statute. Cf. B-117504, November 18, 1953, 33 Comp. 
Gen. 229. 


As to your further question, the term “retired pay” generally has 
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reference only to that percentage of base and longevity pay or basic 
pay fixed by the particular statute to be paid to a retired member. 
Even in those few special instances where allowances have been au- 
thorized for members of the uniformed services after retirement such 
allowances have retained their character as allowances, apart from the 
retired pay of such members. Cf. Byrd v. United States, 103 C. Cls. 
285, and the cases referred to therein; also 27 Comp. Gen. 296. It ap- 
pears reasonable to conclude, therefore, that the Congress, in provid- 
ing that the officers here involved should, if retired, continue to receive 
the allowances authorized for them while on the active list, intended 
that the allowances would retain their character as such after 
retirement. 

The term “retired pay” as used in the Uniformed Services Con 
tingency Option Act of 1953 is declared by section 2 (g) thereof, 
67 Stat. 501, to include “retirement pay, equivalent pay, and retainer 
pay,” no mention being made of any allowances which may be author- 
ized for members on the retired list and-there is nothing in the legis- 
lative history of the statute to show that the term was intended to 
have other than its usual meaning. Accordingly, for the purposes of 
such statute the “retired pay” of those officers here concerned who 
are or may be retired is the “pay” authorized for them while on the 
retired list, that is, the basic pay of their respective grades. It follows 
that the reduced retired pay upon which the annuity authorized by 
such statute is based is the basic pay of their respective grades less 
the reduction computed in accordance with section 4 (c) of the law. 


[B-118134] 


Compensation—Double—Retired Officer Holding Position 
With Non-Appropriated Fund Activity 


The Central Purchasing Office of the Far East Command established to purchase 
commodities and articles for resale to Army and Air Force Central Ex- 
changes, United States Navy Ships’ Stores, etc., is an instrumentality of the 
United States, even though operated with non-appropriated funds, and there- 
fore a retired army officer in receipt of retired pay who holds a civilian posi- 
tion as purchasing agent in such Office, holds a position under the United States 
Government within the meaning of section 212 of the Economy Act of 1932 so 
as to be prohibited from receiving combined retired pay and civilian compensa- 
tion in excess of $3,000 per annum, even though the civilian compensation is 
paid from non-appropriated funds. 


Assistant Comptroller General Weitzel to Lieutenant Colonel James 
H. Comings, Department of the Army, January 19, 1954: 


Reference is made to your letter of August 17, 1953, transmitted 
here under first endorsement of the Office of Chief of Finance dated 
December 22, 1953, requesting an advance decision on an accompany- 
ing voucher stated in favor of Colonel Carroll F. E. Nelson, retired, 
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covering retired pay for the period November 16, 1952, to July 31, 
1953. 

It appears from the information of record that Colonel Nelson 
was placed on the retired list effective September 30, 1949, pursuant 
to the provisions of Title III of the act of June 29, 1948, 62 Stat. 1081, 
1087, and that during the period covered by the voucher he occupied 
a civilian position as purchasing agent in the Central Purchasing 
Office of the Far East Command. 

Your doubt in the matter is whether section 212 of the act of June 
30, 1932, as amended, 5 U. S. C. 59a, precludes the receipt by the re- 
tired officer of retired pay for or on account of services as a commis- 
sioned officer concurrently with compensation of the civilian position. 

It has been held that section 212 of the act of June 30, 1932, 47 
Stat. 406, applies to commissioned officers retired under Title III 
of the act of June 29, 1948, when such officers, following retirement, 
are appointed to civilian positions under the Federal Government 
(see 28 Comp. Gen. 367) and the only question in the instant case 
appears to be whether the position held by Colonel Nelson was a posi- 
tion under the United States Government within the meaning of 
section 212. 

It is understood that the activity in which the retired officer was 
employed first was established by the commanding officer of the Far 
East Command and engages in purchasing operations under the con- 
trol and direction of the commanding officer of the Far East Com- 
mand. Commodities and articles are purchased for resale to Army 
and Air Force Central Exchanges, United States Navy Ships’ Stores 
and Exchanges, etc. While the funds used for the operation of the 
purchasing office are not appropriated by the Congress, and while 
the salary of the retired officer is not paid from appropriated funds, 
since the purchasing agency is an instrumentality of the United 
States, under the defense establishment, section 212 of the act of 
June 30, 1932, is for application. See 24 Comp. Gen. 771. Accord- 
ingly, it does not appear that Colonel Nelson is entitled to receive 
retired pay during the period in question and payment on the voucher, 
which is retained in this Office, is not authorized. 


[B-117187] 


Pay—Retired—Saved Pay and Allowances—Computation 
Under Career Compensation Act of 1949 


While section 511 of the Career Compensation Act of 1949, which provides under 
method (a) for payment of retired pay in an amount authorized by provisions 
of law in effect on day immediately preceding enactment date of the act, was 
made effective retroactive to October 1, 1949, it was not in effect on October 11, 
1949, the day before the enactment of the act, and therefore an officer of the 
uniformed services who was retired prior to October 1, 1949, for reasons other 
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than physical disability and who, subsequent thereto elected to receive re- 
tired pay under method (a) of section 511, is not entitled to have retired pay 
computed on the basis of the rates of basic pay fixed in the 1949 act. 
Assistant Comptroller General Weitzel to Lieutenant Colonel Frank 
M. Holmes, January 26, 1954: 


Reference is made to your letter of December 26, 1953, requesting 
reconsideration of your claim for an increase in retired pay since 
October 1, 1949, under the provisions of the Career Compensation Act 
of 1949. 

You were advised by this Office in letter dated December 9, 1953, 
B-117187, as to the reasons why the computation of retired pay since 
October 1, 1949, under method (a) of section 511 of the Career Com- 
pensation Act of 1949, 63 Stat. 829, 37 U. S. C. 311—which provisions 
of law are applicable in your case—is required to be based on the 
rates of pay prescribed in the Pay Readjustment Act of 1942, as 
amended, 56 Stat. 359, plus 4 per centum increase in such rates effec- 
tive as of May 1, 1952. That conclusion is in accordance with the 
clear language of the statute and also with the legislative intent that 
members of the uniformed services who were retired prior to October 
1, 1949, for reasons other than for physical disability would, under 
method (a) of section 511, continue to receive monthly retired pay in 
the amount authorized and to which they were entitled under the 
statutory provisions which were in effect before enactment of the 
Career Compensation Act of 1949 or, if meeting the conditions therein 
stated, to receive retired pay on the basis of the new pay rates pre- 
scribed in the Career Compensation Act of 1949, 63 Stat. 829, by using 
the formula prescribed in method (b) of section 511. 

Your contention that you are entitled to retired pay computed on the 
basis of the rates of basic pay fixed in the Career Compensation Act 
of 1949 finds no support either in the law or in its legislative history. 
On the date your retirement was effective you became entitled to cer- 
tain retired pay. That retired pay could be increased or decreased or 
left unaffected by subsequent legislation, depending on the intention 
of the Congress as expressed in such subsequent legislation. Section 
511, mentioned above, gives members theretofore retired for reasons 
other than disability a choice as to the retired pay they wish to receive. 
They may receive retired pay computed as provided in (b), which 
you do pot claim, or retired pay “in the amount authorized * * * by 
provisions of law in effect on the day immediately preceding the date 
of enactment of this Act * * *.” The day immediately preceding the 
date of enactment of that act was October 11, 1949. On that day the 
Career Compensation Act of 1949 had not been enacted and the Pay 
Readjustment Act of 1942 was in effect. Your claim under that por- 
tion of the said section 511 gives you retired pay based on the provisions 
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of the said 1942 act. The fact that section 511 was made retroactively 
effective to October 1, 1949, does not change the fact that it was not 
actually in effect on October 11, 1949, the day before the Career Com- 
pensation Act was approved. Accordingly, no proper basis is pre- 
sented for an increase in your retired pay under method (a) of sec- 
tion 511. 

The disallowance of your claim in the letter of December 9, 1953, 
was correct and is affirmed. 


[B-117383] 


Gratuities—Six Months’ Death—Proxy Marriages—Recog- 
nition by Other States 

The six months’ death gratuity may be paid to the non-designated widow of a 
serviceman—resident of California—-who was married by proxy in Mexico, 
where proxy marriages are valid, in the absence of a ruling of the California 


courts on the validity of proxy marriages performed in a State recognizing such 
marriages. 


Assistant Comptroller General Weitzel to Captain J. M. Weidner, 


United States Marine Corps, January 26, 1954: 


By first endorsement of October 8, 1953, of the Commandant of the 
Marine Corps (CAC), there was forwarded to this Office your letter 
of the same date requesting decision whether you are authorized to 
make payment on a voucher, transmitted therewith, covering the six 
months’ death gratuity in the case of Gerald J. Carmichael, late 
private, United States Marine Corps, the voucher being stated in favor 
of Jo Ann Carmichael as “Non-designated Widow.” 

It appears that the decedent, a resident of Los Angeles, California, 
upon his entry into the Marine Corps on April 30, 1951, designated 
Wilma Irene Carmichael, his mother, as dependent relative for pay- 
ment of the gratuity; that the decedent was married to Jo Ann 
Sutterfield, a resident of Los Angeles, California, on August 27, 
1951, in the City of Tlaquiltenango, State of Morelos, United Mexican 
States, where proxy marriages are recognized, each of them being 
represented by their respective attorneys; and that thereafter they 
lived together as husband and wife in Los Angeles, California, until 
the decedent’s transfer overseas on November 25, 1951. 

In Barrons v. United States, 191 F.2d 92, the United States Court of 
Appeals for the Ninth Circuit upheld the validity of a proxy marriage 
in Nevada between a woman in Nevada and an Army officer, the latter 
being a resident of California and, at the time of the marriage, sta- 
tioned in Sardinia. The court, in the course of its opinion, stated (pp. 
95, 96) : 


A marriage is generally recognized as valid in any state if it was valid in the 
state where it was celebrated, at least unless it collides with some strong public 
policy of the state of residence. This rule is followed in both California and 
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Texas. Appellee’s proxy marriage would therefore be recognized as valid in 
either state if it was validly celebrated under the marriage laws of Nevada, at 
least unless proxy marriages are strongly in conflict with some affirmative policy 
of California or Texas. 

No California or Texas case relating to the validity of a proxy marriage in 
another state has been called to our attention. However, it is clear there exists 
no strong policy in either state opposed to such marriages. The marriage rela- 
tionship validly created by a proxy ceremony is in no way different from the 
same relationship created in the more usual manner; there is no aspect of the 
relationship comparable to marriages deemed bigamous or incestuous by the law 
of the state of residence. A persuasive indication of the absence in Anglo- 
American jurisdictions of a strong objection to the principle of proxy marriages 
is the fact that in some states, at least, and perhaps in Texas, such marriages 
have been authorized under the local marriage laws, as hereinafter discussed. 
All states which have passed upon the question have recognized the validity of 
proxy marriages validly performed elsewhere. We conclude that both Cali- 
fornia and Texas would recognize this marriage, if it was validly celebrated 
in Nevada. 


In view of the foregoing, and since proxy marriages are recognized 
in the State of Morelos, United Mexican States, it is concluded that 
the marriage between Gerald J. Carmichael and Jo Ann Sutterfield 
was valid. Accordingly, payment on the voucher is authorized, if 
otherwise correct. 

The voucher and other papers submitted with your letter are 
enclosed. 


[B-117451] 


Storage—Household Effects—Naval Officer Assigned to Sea 


Duty—Non-Temporary Storage 


Under paragraph 8006-2, Joint Travel Regulations, which permits non-tempo- 
rary storage in Government facilities of household effects of members assigned 
to sea duty, a Naval Reserve officer who was ordered to active duty and assigned 
to duty with Military Sea Transportation Service, Western Pacific, and who 
placed household effects in commercial storage because Government facilities 
were not available, may not be reimbursed cost of temporary storage of house- 
hold effects. 


Assistant Comptroller General Weitzel to Lieutenant Wallace R. 
Campbell, U. S. N. R., January 26, 1954: 


Reference is made to your letter of September 23, 1953, in effect 
requesting review of that part of the settlement of July 31, 1953, 
which disallowed your claim for reimbursement of the cost of the 
storage of household effects from April 2 to October 2, 1952, while 
serving as lieutenant (jg) United States Naval Reserve. 

By orders dated February 16, 1951, you were ordered to active 
duty frém your home, Sleepy Eye, Minnesota, and assigned to duty 
with Military Sea Transportation Service, Western Pacific. On 
Apri! 2, 1952, household effects weighing 3,850 pounds were packed 


and shipped from Sleepy Eye to commercial storage at Mankato, 
Minnesota. 
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Paragraph 8006-1, Joint Travel Regulations, promulgated pursuant 
to section 303 (c) of the Career Compensation Act of 1949, 63 Stat. 
814, provides that when necessary in connection with a permanent 
change of station temporary storage of household effects not to 
exceed six months may be authorized at Government expense after 
pickup of property at quarters and before dispatch from carrier’s 
station at point of origin; while shipment is in transit or en route 
and storage is not furnished free by the carrier; or after arrival of 
shipment at carrier’s destination station and before delivery of ship- 
ment into quarters. Paragraph 8006-2 of the same regulations pro- 
vides that where storage of effects is desired upon assignment to sea 
duty household effects may be placed in nontemporary storage in Gov- 
ernment facilities when such facilities are available. However, when 
such facilities are not available and the effects are placed in com- 
mercial storage there is no authority for payment of any portion 
of the cost incurred, notwithstanding any advice to the contrary 
you may have received. 

Accordingly, the disallowance of your claim for reimbursement for 


six months’ storage of your household effects was correct and is 
sustained. 


[B-118068] 


Transportation—Dependents—Travel for Purpose of Visit- 
ing Personnel in Armed Forces 


A Navy enlisted man on sea duty whose dependent wife traveled to port where 
member's ship docked for purpose of accompanying member home rather than 
for the purpose of establishing a residence there, is not entitled to be reimbursed 
cost of wife’s travel to or from such port. 


Assistant Comptroller General Weitzel to Joseph J. Lachowicz, 
January 26, 1954: 


Further reference is made to your letter of November 18, 1953, 
requesting review of General Accounting Office settlement dated July 
3, 1953, which disallowed your claim for reimbursement of the cost 
of your dependent wife’s transportation from San Diego, California, 
to McKees Rocks, Pennsylvania, upon your release from active duty 
as a molder, second class, USNR. 

You state that the U. S. S. Hector—on which vessel you then were 
serving—arrived at Long Beach, California, in the latter part of 
November 1951, and that your wife who had traveled from McKees 
Rocks joined you there the following day, she having been granted two 
weeks’ leave by her employer at McKees Rocks. You then proceeded 
with her to San Diego pursuant to orders of December 12, 1951, trans- 
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ferring you from the U. S. S. Hector to Separation Activity, Naval 
Receiving Station, San Diego, California, for release from active 
duty, said orders citing Alnavs 62 and 126, 1951, as authority. Your 
release from active duty was effected by orders issued at the latter 
station on December 19, 1951, and you state that the travel involved 
was accomplished during the period December 19 to 20, 1951. 

Alnav 62, July 2, 1951, contained regulations fixing the dates Naval 
Reserve personnel then on active duty would become eligible for re- 
lease from active duty. Alnav 126, December 7, 1951, provided that: 

Enlisted personnel of the Regular Navy and Naval Reserve who normally will 
be eligible for separation (discharge or release) between 20 December and 6 
January may be separated prior 20 December, if practicable. 

Your wife apparently preferred to live at McKees Rocks while 
you were on sea duty, and since she arranged for only a short period 
of leave from her employment at that place, it appears clear that 
the purpose of her trip to Long Beach was to visit with you and 
probably to accompany you home, rather than for the purpose of 
establishing a residence at that place. You must have been fully 
aware of the fact that your release from active duty was imminent, 
since you would not have been released from active duty under Alnav 
126 unless you were eligible for release between December 20, 1951, 
and January 6, 1952. The law does not contemplate the furnishing 
of transportation at Government expense under such circumstances, 
and the settlement of July 3, 1953, accordingly is sustained. The 
reimbursement received by you aboard the U. S. S. Hector for your 
wife’s travel to Long Beach was erroneous and should be refunded. 

The papers constituting your claim have now become part of the 
permanent records of this Office and may not be returned to you. 


(B-118141] 


Quarters Allowance—Dependent Wife—Interlocutory Di- 
vorce Decree—Proof of Support Requirements 


While proof of dependency is not generally required for basic quarters allow- 
ance purposes in the case of a lawful wife, a member of uniformed services whose 
wife was granted an interlocutory judgment of divorce which did not require 
payment of support, maintenance or alimony, is not entitled to basic allowance 
for quarters on account of dependent wife after date of interlocutory judgment 
in the absence of proof of support, and the officer’s statement that a property 
agreement was in lieu of support until the divorce became final may not be 
accepted ’ such proof, the agreement being silent in that respect. 


Assistant Comptroller General Weitzel to W. F. Stover, Department 
of the Navy, January 26, 1954: 


There has been received letter dated December 23, 1953 (reference, 
JAG:11:2: WEN: mk), from the Judge Advocate General of the 
Navy forwarding your letter dated November 18, 1953, requesting 
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decision as to whether William G. Hicks, chief machinist, United 
States Navy, is entitled to be credited with basic allowance for quarters 
on account of a dependent wife (Thelma R. Hicks) subsequent to 
August 5, 1953. 

It appears that on August 6, 1953, Thelma R. Hicks was granted an 
interlocutory judgment of divorce from the officer by the Superior 
Court of California in and for the County of Los Angeles, with final 
judgment to be entered at the expiration of one year from that date. 
The interlocutory judgment did not require the payment to the wife 
of any support, maintenance or alimony. It further appears that 
prior thereto, as shown by a certified true copy of separation agree- 
ment and property settlement between the parties, submitted with the 
letter of November 18, 1953, the wife waived any and all rights to 
such support, maintenance or alimony. 

While this Office recognizes that proof of dependency is not gen- 
erally required for basic quarters allowance purposes in the case of a 
lawful wife, that general rule is not free from exceptions, one of such 
exceptions being where, as here, the service member is separated from 
his wife and does not support her. Robey v. United States, 71 C. Cls. 
561. Furthermore, while the officer alleges that the property agree- 
ment was in lieu of support until the divorce becomes final, such agree- 
ment is silent in that respect, and the officer’s statement may not be 
accepted as proof. See decision of January 22, 1947, 26 Comp. Gen. 
514 (B-61671). 

Accordingly, Mr. Hicks is not entitled to be credited with basic 
quarters allowance on account of Thelma R. Hicks subsequent to Au- 
gust 5, 1953. 

The enclosures forwarded with your letter are retained in this 


Office. 
[B-116606, B-118007] 


Voluntary Allotments and Family Allowances—Erroneous 
Overpayments—Debt Collection Procedure 


Payees of voluntary allotments of pay and the recipients of family allowance 
payments are liable solely to United States for overpayments; however, if er- 
roneous payments are made as a result of the serviceman’s fraud, misrepresenta- 
tion, or mistake the serviceman and payee jointly are liable for refund. 


Voluntary allotment or family allowance overpayments made to the member's 
dependents for periods after the member’s separation from the service should 
not be collected from former member except where payments were made to mem- 
ber’s wife or to or on behalf of member’s minor children, and not then when 
the record shows substantial extenuating circumstances in member’s favor, the 
payment is less than $200, or was not continued for more than three months after 
member’s discharge or release from active duty. 


Member and payee are jointly liable for any deductions not made in connection 
with family allowance payments for any intervening months between a change 
of status (divorce, separation, etc.) requiring termination of family allowance 
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and date disbursing officer receives notice of such change, but only payee and not 
member is liable for Government contribution for such period unless member 
was at fault; also, member is not liable for any part of such allowance after 
month disbursing officer received such notice. 


When a refund of erroneous payments of an allotment or family allowance made 
to a wife or dependent has been received from the enlisted member who was not 
legally liable therefor, as a result of prior demands or collection action, such pay- 
ments have been treated as voluntary payments on a moral obligation, however 
if the record shows that payments of this type were not voluntary the General 
Accounting Office has allowed claims for their refund. 


When an allotment or family allowance has been properly paid but there has 
been a failure to make the required deduction from the service member’s pay, the 
member has been overpaid in his pay account and is legally liable to refund such 
overpayment, but the payee or recipient of the allotment or family allowance is 
not liable. 


The waiver authority conferred on the Comptroller General of the United States 
under section 13 of the Dependents Assistance Act of 1950, is limited to indebted- 
ness growing out of erroneous payments of allowances under the authority of the 
Servicemen’s Dependents Allowance Act of 1942, as amended, and therefore an 
indebtedness resulting from nondeduction from member’s pay of his contribu- 
tion to the family allowance legally paid to dependents under the 1942 act may 
not be waived by the General Accounting Office. 


When an allotment or family allowance has been erroneously paid or overpaid 
(either during a member’s service or after separation) and the service member 
was not at fault, the payee or recipient of the allotment or family allowance is 
legally liable to refund the overpayment, but the member is not liable, except for 
any required family allowance deductions not made from pay during active 
service. 


When an allotment or family allowance has been paid or overpaid erroneously 
and the service member was at fault, the member and the payee are jointly and 
severally liable to repay the amount, and collection may be made wholly from 
either or partly from each. 


When erroneous family allowance payments for periods prior to a member's 
separation from the uniformed services result from the member's fraud, mis- 
representation, negligence, or mistakes for which member is responsible, or 
from member's failure to give the Government timely notice of changed conditions 
known to the member (such as death or divorce of a dependent, etc.) affecting 
the allowance, the member is regarded as at fault and therefore jointly liable 
with the payee to repay the amount of the overpayment. 


A member of the uniformed services is generally regarded as not at fault for 
any erroneous allotment or family allowance payments made for periods after 
the member's separation from the service, but the payee or recipient of such 
payments is liable to refund such payments made for periods beyond the mem- 
ber’s separation, although the member and the payee may be jointly liable for 
payments made for periods prior to the member's separation. 


When a family allowance has been erroneously paid or overpaid to the member’s 
wife or unmarried minor child after a member's separation from the uniformed 
services and nothing appears to rebut the presumption that the member returned 
home after separation and was living with the wife or child and knew of the 
overpayments and the overpayments continued for more than three months after 
separation, and the total amount overpaid after separation was at least $200, 
a charge of joint liability will be raised against the member and the payee. 


When a family allowance has been properly paid but there has been a failure to 
make the required deductions from the serviceman’s pay, there has been no er- 
roneous payment of family allowance, and therefore no indebtedness to be waived 
under secfion 13 of the Dependents Assistance Act of 1950, which confers on the 
Comptroller General of the United States authority to waive indebtedness grow- 
ing out of erroneous payments of allowances made under authority of the Serv- 
icemen’s Dependents Allowance Act of 1942, as amended. 


When a family allowance has been erroneously paid or overpaid and the service 
member is jointly liable with the recipient of such allowance for all or part of 
the debt, such indebtedness as to both (serviceman and recipient) is regarded as 
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an erroneous payment of family allowances within meaning of section 13 of the 
Dependents Assistance Act of 1950—which confers on the Comptroller General 
of the United States authority to waive such indebtedness. 


The administrative practice of recommending, under section 13 of the Depend- 
ents Assistance Act of 1950, waiver of recovery of erroneous payments of family 
allowances to custodians of servicemen’s minor children should be continued 
where it reasonably appears that the fiduciary acted in good faith in receiving 
such payments and waiver action is otherwise proper, and the Waiver Committee 
of the General Accounting Office will act on such recommendations in order to 
make final disposition of such cases. 

Assistant Comptroller General Weitzel to the Secretary of Defense, 


January 27, 1954: 


It has come to attention that some of the policies of the Department 
of the Army—and possibly of the other military services—with re- 
spect to collection of erroneous payments of voluntary allotments 
and family allowances may be at variance with those now being fol- 
lowed by this Office, and since it appears that the administrative 
policies are based, to some extent, on a decision of this Office dated 
March 4, 1947, B-61739, it is believed that a statement of general prin- 
ciples now being applied by this Office would be of assistance to the 
military departments in the administrative handling of such cases. 

As a general rule, legal liability rests solely on the payees of volun- 
tary allotments of pay and the recipients of family allowance pay- 
ments to refund to the United States overpayments received by them. 
Cf. 26 Comp. Dec. 1085. See also Melville v. United States, 23 C. Cls. 
74. It seems clear, however, that if erroneous payments are made 
as a result of the serviceman’s fraud, misrepresentation or mistake, he 
is jointly liable with the payee to refund such payments. (Of course 
an allotment is not deemed erroneously paid or overpaid where a 
voluntary request for discontinuance is received too late to stop pay- 
ment as early as requested and the regulations provide for an adjust- 
ment in the allotter’s pay account in such circumstances on account of 
subsequent payments.) 

Some judicial support has been found for the proposition that 
a discharged service member may be held liable for erroneous pay- 
ments made to his wife after his separation if he is at fault and par- 
ticipated in the proceeds or received substantial benefits therefrom. 
Manchester v. Burns, 45 N.H. 482. While it was stated in the decision 
of March 4, 1947, that the burden should be on the former member 
to show that he received no benefit from erroneous payments made by 
the Government to his dependents, it has since been concluded, in view 
of the lack of clear judicial precedents in the matter and the conse- 
quent doubt as to the extent to which the courts would hold the mem- 
ber liable in such cases, that no action should be taken to demand or 
collect from the former member any overpayments made to his de- 
pendents for periods after his separation, except where such payments 
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were made to his wife or to or on behalf of his minor children, and 
not then in any case where the record shows substarttial extenuating 
circumstances in his favor, or when the total amount involved is less 
than $200, or where the erroneous payments were not continued for 
a period of more than three months after his discharge or release from 
active duty. For shorter periods, the payments might have been 
supposed to relate to the husband’s active service so as not to raise 
a clear presumption of notice or knowledge of theerror. See B-101597, 
June 5,1951. Receipt of erroneous payments for longer periods after 
separation would generally appear sufficient to raise a presumption 
of notice or knowledge of the erroneous payment on the part of the 
husband or father and of his participation in the proceeds or accept- 
ance of substantial benefits therefrom, in the absence of evidence that 
he was not living with his wife or children during such period. No 
such actionable presumptions would generally appear to arise in cases 
of overpayments after a member’s separation to his parents or col- 
lateral relatives, there not being the same close community of inter- 
ests, legal obligation of support and likelihood of joint knowledge, 
action and participation. On that basis, the former member is not 
regarded as jointly liable with the payee to refund overpayments in 
that class of cases and collection action is confined to the payee. 

As to family allowance payments for the period of an enlisted man’s 
service, it may be pointed out that since sections 106 and 107 of the 
Servicemen’s Dependents Allowance Act of 1942, 56 Stat. 381, as 
amended, 37 U. S. C. 206, 207, authorized such payments by the dis- 
bursing officer until he received notice of a change of status terminat- 
ing the family allowance (although terminating “entitlement” at the 
end of the month in which the change occurred) and required deduc- 
tions from the enlisted man’s pay for each month the allowance was 
paid, the enlisted man would be jointly liable with the recipient for 
the amount of any such deduction not made for any intervening 
months between the change of status and the date the disbursing officer 
received notice, while he remained in active service, but would not 
be liable for the amount of the Government’s contribution to such 
family allowance payments for such intervening months, unless he 
was at fault. (An example of the latter exception would be a case 
where the enlisted man failed to notify the disbursing officer of a 
change of status, known to him, effected by a divorce decree.) He 
would not be liable, ordinarily, for any part of the family allowance 
paid for months subsequent to the month in which the disbursing offi- 
cer recefved notice of the changed status, nor would he be liable for 
months subsequent to his discharge or release from active duty (ex- 
cept for payments to his wife or minor child under the rules applied 
to these cases), since he would not be responsible for the failure of 
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the disbursing officer to receive or act upon notice of such discharge 
or release. On the other hand, since the law also provided that the 
dependent’s “entitlement” should cease with the month in which the 
change of status occurred, the dependent would be individually liable 
for the amount of the Government’s contribution to any family allow- 
ance payments for any intervening months before the disbursing 
officer received notice and would be jointly liable with the enlisted man 
for that part of such payments which represented his contribution and 
which was not deducted from his pay for such months. 

Where a refund of erroneous payments to a wife or dependent has 
been received from the man concerned who was not legally liable 
therefor, as a result of prior demands or collection action, such pay- 
ments have been treated as voluntary payments on a moral obligation. 
However, if the record shows that payments of this type were not 
voluntary, this Office has allowed claims for their refund. 

To the extent that B-61739, March 4, 1947, or other prior decisions 
are in conflict with the views expressed herein, they no longer will 
be followed. 

A number of cases have been forwarded to this Office by the admin- 
istrative departments concerned, involving nondeduction of the serv- 
iceman’s contribution to the family allowance legally paid to his 
dependents, in each of which it was recommended that collection be 
waived against the enlisted man or former enlisted man under the 
provisions of section 13 of the Dependents Assistance Act of 1950, 
64 Stat. 797. Attention is invited to the fact that the waiver authority 
conferred on the Comptroller General under said section 13 is limited 
to “indebtednesses growing out of erroneous payments of allowances 
under the authority of the Servicemen’s Dependents Allowance Act of 
1942, as amended.” Since in such cases the family allowance payments 
were legal and proper, there were no “erroneous payments” of family 
allowances and the failure to deduct the serviceman’s contribution 
from his pay resulted only in an overpayment of pay to him. This 
Office has no authority under the 1950 act to waive the indebtedness 
arising out of such overpayments. 

The general rules being applied by this Office may be summarized 
as follows: 

1. Where an allotment or family allowance has been properly paid 
but there has been a failure to make the required deductions from 
the member’s pay, the member has been overpaid in his pay account 
and is legally liable to refund such overpayment, but the payee or 
recipient of the allotment or family allowance is not liable. 

2. Where an allotment or family allowance has been erroneously 
paid or overpaid (either during a member’s service or after separa- 
tion) and the service member was not at fault, the payee or recipient 
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is legally liable to refund the overpayment, but the member is not 
liable, except for any required family allowance deductions not made 
from his pay during his active service. 

3. Where an allotment or family allowance has been erroneously 
paid or overpaid and the member was at fault, the member and the 
payee are jointly and severally liable to repay the amount, and col- 
lection may be made wholly from either or partly from each. 

4. The member is regarded as at fault and, hence, jointly liable 
under “3” above, where erroneous family allowance payments for pe- 
riods prior to his separation resulted from his fraud, misrepresenta- 
tion, negligence, or mistakes for which he was responsible, or from 
his failure to give the Government timely notice of changed condi- 
tions known to him (such as death or divorce of a dependent, etc.) 
affecting the allowance. 

5. The member is generally regarded as not at fault for any er- 
roneous payments made for periods after his separation. Hence, 
under “2” above, the payee and not the member is liable to refund 
such payments made for periods beyond his separation, though they 
may be jointly liable under “3” and “4” for payments made for periods 
prior to separation. 

6. As an exception to “5”, this Office has treated the member and 
payee as jointly liable in certain cases of erroneously continued pay- 
ments after separation where the conditions are viewed as having 
cast on the member an affirmative duty to notify the Government and 
as raising a presumption that he directly participated in the pro- 
ceeds. As minimum requirements for raising such a charge of joint 
lability against the member, this Office has applied the following 
conditions, all of which must be present: 

(a) The payments were made to his wife or unmarried minor child. 

(b) Nothing appears to rebut the presumption that he returned 
home after separation and was living with the wife or child and knew 
of the overpayments. 

(c) The overpayments continued for more than three months after 
separation and the total amount overpaid after separation was at 
least $200. 

7. This Office has authority to waive indebtednesses growing out of 
“erroneous payments of [family] allowances.” 

(a) Where the family allowance has been properly paid, as in “1”, 
above, there has been no erroneous payment of family allowances 
and, hence, no indebtedness on that account to be waived by this 
Office. The debt of the member because required deductions were not 
made from his pay is a debt in his pay account (not growing out of 
erroneous payment of family allowances) and may not be waived. 
(b) Where family allowance has been erroneously paid or overpaid 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 315 


and the member is jointly liable for all or part of the debt, as he may 
be under “2”, “3”, or “6”, above, such indebtedness as to both is 
regarded as growing out of erroneous payments of family allowances 
within the meaning of the statute and, in otherwise proper cases, may 
be waived as to both the recipient and the member. 

It is understood that in certain cases where administrative recom- 
mendations were made under section 13 of the Dependents Assistance 
Act of 1950 for waiver of recovery of erroneous payments of family 
allowances to custodians of minor children, the Waiver Committee 
of this Office has indicated that the custodian is not liable and there- 
fore that waiver action as to such person is not appropriate. That 
action was predicated on the principle that recovery may not be had 
from a person known to act only in a representative capacity if he 
has paid the money over to his principal or properly applied it for 
the purpose received before notice and if the loss would fall on him. 
70 C. J. S. 372, Payment, section 157e; 2 Am. Jur. 264, Agency, sec- 
tion 335; Restatement, Restitution, section 143. It is recognized, how- 
ever, that due to the diversity of circumstances and incompleteness 
of the records, nonliability cannot be affirmatively established with 
certainty in most cases. Hence, where it reasonably appears that the 
fiduciary acted in good faith in receiving the erroneous payments and 
waiver action is otherwise proper, the administrative practice of rec- 
ommending waiver of the indebtedness should be continued and the 
Waiver Committee of this Office will act on such recommendations 
in order to make final disposition of the cases, where otherwise 
appropriate. . 


[B-117329] 


Traveling Expenses—Employees Assigned to Duty Over- 
seas—Return to United States—Circuitous Routes 


An overseas employee who returned to the United States with his dependents, 
and who traveled over an indirect route for personal convenience, may be reim- 
bursed only for expenses actually incurred not to exceed the amount that would 
have been expended for travel by the most economical usually traveled route. 


Comptroller General Warren to Kenneth H. McGill, January 27, 
1954: 


Reference is made to your letter of September 23, 1953, acknowledged 
October 7, requesting review of settlement dated September 4, 1953, 
wherein the sum of $99.54 found due as per diem in lieu of subsistence 
and traveling expenses from Athens, Greece to Washington, D. C., 
during July and August 1948, was withheld to partially liquidate an 
indebtedness to the United States on account of excess cost of trans- 
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portation of yourself and family while an employee of American Mis- 
sion for Aid to Greece, Department of State. 

The record shows that you returned to the United States pursuant 
to travel authorization dated June 22, 1948, and that your indebtedness 
arose as the result of your having performed said travel via an indirect 
route. It is noted that you departed from Athens on July 19, 1948, 
traveling to Geneva, Switzerland via Rome, Italy by air. From that 
point you proceeded by rail on July 22 to London, England, via Paris, 
France; left London by rail on July 28 for Southhampton via Glas- 
gow, Edinburgh and London; and departed from Southhampton via 
the S. S. Mauretania on August 38. You arrived in New York, New 
York, on August 9, 1948, and proceeded to Washington, D. C., arriving 
there August 11,1948. The record shows further that you took annual 
leave en route to the United States, and that the cost to the Govern- 
ment for return transportation furnished in your behalf via an indirect 
route aggregated $1,883. 

It was reported administratively that “The transportation as per- 
formed was secured for the convenience of the employee and his de- 
pendents.” By settlement of September 4, you were allowed cost of 
travel on the S. S. Excalibur, which sailed from Piraeus, Greece, July 
24 and arrived at the New York port of embarkation at 11 a. m., 
August 11, 1948, rail fare from New York to Washington, and per diem 
for direct travel time while en route to the designated destination plus 
taxicab fare. Thus you were held to be indebted to the United States 
in the sum of $955.74 ($1,883 minus $927.26). 

In view of the allegations in your letter of September 23, a supple- 
mental administrative report was requested. The reply states that 
“The Department concurs with the constructive travel used by your 
office.” No supporting documents have been furnished by you to 
substantiate your allegations. 

At the time you returned to the United States existing regulations 
provided that where an employee performs official travel via an indirect 
route for his personal convenience, reimbursement is allowable only 
for those expenses actually incurred not to exceed the amount that 
would have been expended for travel by the most economical usually 
traveled route. 

Accordingly, upon the present record, the settlement of September 4, 
1953, must be, and is, sustained. 

‘ 


[B-117415] 


Decedents Estates—Korean Combat Pay Claims—Rights of 
Remarried Widows 
While combat pay for combat duty in Korea subsequent to May 31, 1950, was 


retroactively authorized by the Combat Duty Pay Act of 1952, approved July 10, 
1952, such pay due a decedent’s estate is for computation and distribution on 
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the same basis as though it had been authorized at the time the duty was per- 
formed, and therefore the remarriage of the decedent’s widow before passage 
of the act authorizing such pay has no bearing on her right thereto. 


Under the act of June 30, 1906, as amended, which prescribes the manner in 
which and the persons to whom amounts due a decedent’s estate may be allowed 
in the absence of a demand from the legal representatives of the estate, a 
widow’s right to arrears of pay accrues by reason of having survived the dece- 
dent, and such right is not affected by pending divorce proceedings or her 
subsequent remarriage. 


Assistant Comptroller General Weitzel to Mrs. Bessie B. Roden, 
January 27, 1954: 


Further reference is made to your letters of September 26 and 27, 
1953, concerning the combat pay due the estate of your late son, 
Bobby Sarron Box, private, United States Army, as of March 14, 
1951, the date of his death. 

The record shows that you made claim for the amount due on the 
basis that you are the decedent’s mother. By letters dated May 11 
and September 22, 1953, the Claims Division of this Office advised you 
of the terms of the United States statute governing the settlement 
of the accounts of deceased personnel of the Army—the act of June 30, 
1906, 34 Stat. 750, as amended—and you were informed that since 
the record indicated that the decedent was survived by a widow—a 
preferred heir under the said act—this Office was without authority 
to make payment of the amount of combat pay to you as mother. 
Your present letters are to the effect that you do not understand why 
you are not entitled to the combat pay inasmuch as you have been 
informed that when a widow remarries she is no longer eligible to 
receive any amount due her former husband’s estate; that a divorce 
was being obtained by your late son’s wife at the time of his death; 
and that she remarried in April of 1951, prior to enactment of the 
Combat Duty Pay Act of 1952, which authorized the payment of 
combat pay. 

As stated in the Claims Division letters, the distribution by the 
Government of amounts due estates of deceased personnel of the Army 
is governed by the act of June 30, 1906, 34 Stat. 750, as amended, 
which provides that where no demand is presented by a duly appointed 
legal representative of the estate, that is, an administrator or exec- 
utor, the amount due may be allowed first to the widow and next to 
legal heirs in the order of precedence mentioned. Allowance to the 
father and mother in equal parts, or to the survivor if either be dead, 
is authorized only in the event the decedent is not survived by a widow 
or descendants. The act is in the nature of a statute of descent and 
distribution, prescribing the manner in which and the persons to whom 
the accounting officers of the Government may allow the amount due 
a decedent’s estate in the absence of a demand from the legal repre- 
sentative of the estate. And, while certain benefits payable to the 
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widow of a serviceman are terminated by law upon her remarriage, 
this is not the case with respect to arrears of pay since the widow’s 
right thereto accrues under the statute by reason of having survived 
the decedent and such right is not affected by pending divorce proceed- 
ings or her subsequent remarriage. In other words, her right to 
payment of the amount found to be due is not dependent upon her 
continuing in the status of a single person. 

While combat pay for combat duty in Korea subsequent to May 31, 
1950, was retroactively authorized by the Combat Duty Pay Act of 
1952, approved July 10, 1952, 66 Stat. 538, such pay due a decedent’s 
estate is for computation and distribution on the same basis as though 
it had been authorized at the time the duty was performed and, 
hence, the remarriage of the decedent’s widow before passage of the 
act authorizing such pay has no bearing on her right thereto. 

Therefore, while appreciating your feelings in the matter, I trust 
you will understand that since your son was survived by a widow, 
payment of the amount due his estate may not be made to you as 
mother. Accordingly, the denial of your claim was proper and 
is sustained. 


[B-117873] 


Traveling Expenses—Military, Naval, Ete., Personnel— 


Joint Travel Regulations—Retroactive Effect 


A right to travel allowance which has vested and become fixed may not be in- 
creased or decreased by subsequent administrative action in promulgating retro- 
active regulations, and therefore an enlisted man who, incident to discharge 
from service, was paid travel allowance prescribed by paragraph 4154, Joint 
Travel Regulations, in effect on date of discharge is not entitled to additional 
travel allowance based on a memorandum purporting to amend such regula- 
tions retroactively to date prior to discharge date. 


Assistant Comptroller General Weitzel to Donald P. F. Lacerte, 
January 27, 1954: 


Reference is made to your letter of October 28, 1953, requesting 
review of settlement dated July 16, 1953, which disallowed your claim 
for additional travel allowance incident to your discharge and re- 
enlistment overseas. 

The record shows that you were discharged on October 29, 1951; 
that you reenlisted in the Regular Air Force, and that you were paid 
$12.30 representing mileage from New York, New York (port of de- 
barkation nearest home) to Worcester, Massachusetts (home), in 
accordance with paragraph 4154, Joint Travel Regulations, in effect 
at that time. Your contention that you are entitled to mileage from 
a port of debarkation on the West Coast to Worcester, Massachusetts, 
less the prior payment, is based on Instruction Memoranda 2-3, dated 
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December 1, 1951, purporting to amend paragraph 4154, Joint Travel 
Regulations, retroactively to August 1, 1951. 

Section 302 (a) of the Career Compensation Act of 1949, 63 Stat. 
813, 814, provides that under regulations prescribed by the Secretaries 
concerned members of the uniformed services shall be entitled to re- 
ceive travel and transportation allowances upon separation from the 
service, and that the Secretaries may prescribe the conditions under 
which travel and transportation allowances shall be authorized. The 
regulations fixing the amount of travel allowance authorized to be 
paid which were in effect at the time of your discharge and reenlist- 
ment were issued pursuant to that statutory authority. Under those 
regulations you acquired a vested right to travel allowance as pro- 
vided therein and subsequent regulations may not increase or diminish 
that vested right. Since you have been paid the full amount author- 
ized by the regulations when you were discharged there is no legal 
basis for the allowance of any additional amount. 

Accordingly, the settlement of July 16, 1953, was correct and is 
sustained. 

With respect to your request that you be furnished copies of all cor- 
respondence concerning your claim, you are informed that there are 
no papers on file here other than your letter of June 16, 1952, and a 
copy of the report of your separation furnished by you, except an 
administrative transmittal sheet bearing no recommendation and a 
copy of your pay card showing a credit of $12.30 as travel allowance 
from New York to Worcester. In this connection, however, you may 
be advised that the Department of the Air Force has no further juris- 
diction over claims which have been settled by the General Accounting 
Office. 


[B-118032] 


Traveling Expenses—Employees Appointed or Assigned to 
Duty Overseas—Failure to Fulfill Contract Obligation—Sep- 
aration for Purpose of Government 


An appointee who accepted an overseus assignment and executed employment 
agreement requiring 24-month tour of duty with understanding that family 
would join him at overSeas post and who returned to the United States in less 
than a year to accept private position, because family was precluded from 
joining him by reason of restriction placed on travel of minor children to such 
post, may be reimbursed cost of return transportation, provided employing 
agency makes a determination that separation was one for reasons beyond the 
control of the individual and is acceptable to the agency. 


Comptroller General Warren to A. M. Flatequal, Department of 
Agriculture, January 27, 1954: 


Reference is made to your letter of December 11, 1953, requesting a 
decision upon the propriety of certifying for payment a transmitted 
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voucher in the amount of $666.51, covering expenses of return travel 
te the United States of Mr. Maurice E. Heath from Tehran, Iran, 
incident to separation from Point IV Program (Act for International 
Development, 22 U. S. C. 1557) employment with the Foreign Agri- 
cultural Service, Department of Agriculture. 

Your doubt in the matter arises from the failure of Mr. Heath to 
remain in the employ of the Foreign Agricultural Service for 24 
months following employment or assignment abroad as required by 
his employment agreement. Said agreement was executed in accord- 
ance with the provisions of Public Law 600, 79th Congress (60 Stat. 
806), as amended (64 Stat. 985), providing that expenses of travel to 
overseas post shall not be allowed unless the appointee agrees in 
writing to remain in the service for one year and that expenses of 
return travel upon separation from service “shall not be allowed 
unless such persons selected for appointment outside the continental 
United States shall have served for a minimum period of not less 
than one nor more than three years.” The statute further provides 
that the above periods of service are not required when the “separa- 
tion is for reasons beyond the control of the individual and acceptable 
to the department or agency concerned.” 

Mr. Heath entered upon duty with the Foreign Agricultural Serv- 
ice on March 24, 1953. Under a travel authorization dated January 
22, 1953, he traveled from Alachua, Florida, place of residence, to 
Tehran, Iran, designated post of duty, arriving at the latter point 
May 2, 1953. While the travel authorization provided for the travel 
of his family (wife, two daughters, ages 14 and 7, and one son, age 
3), as well as for his own travel, the family remained in the United 
States pending the employee’s procurement of adequate living quar- 
ters. On May 20, 1953, the employee was transferred from Tehran to 
Kermanshah, Iran. In August of that year, having obtained suitable 
quarters, the employee learned that a restriction had been placed upon 
the travel of minor children to Iran, thus precluding his family from 
joining him at his overseas post. Subsequently, on September 17, 
1953, Mr. Heath left Iran to rejoin his family and accept a position— 
which he had previously declined—in the United States, with Purdue 
University. 

Attached to your letter are copies of correspondence, relative to 
the case of Mr. Heath, between the Foreign Agricultural Service and 
the Foreign Operations Administration, the agency administering 
the Pomt IV Program. They disclose the administrative view of 
the Foreign Operations Administration in the matter—employment 
having been accepted by the employee with the understanding that 
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his family would join him at his overseas post of duty—that the 
separation herein was for reasons beyond the control of the individual 
so as to warrant waiver of the agreement requirement of a 24 month 
tour of duty. 

You are advised that, under the facts of this case, if a determina- 
tion is made by the Foreign Agricultural Service, the employing 
agency, that the separation herein is one “for reasons beyond the 
control of the individual,” and acceptable to such agency, this Office 
would not object to certification of the submitted voucher in the 
amount found due. Otherwise, the voucher is not for certification, 
and the employee would be indebted, under the provisions of Public 
Law 600 and the terms of the employment agreement, for the 
expenses of the outgoing travel to the overseas post of duty. 

The voucher is returned for disposition in accordance with the 
foregoing. 


[B-118237] 


Compensation—Holidays—Non-Work Day in Lieu of Sun- 
day—Next Regular Workday a Holiday 


An employee whose regular non-workday in lieu of Sunday fell on a day pro- 
claimed a half-day holiday by Executive Order No. 10508, and who therefore, 
under Executive Order No. 10358, was entitled to a four-hour holiday on the 
next regularly scheduled workday, which was a holiday on which he worked anid 
was paid at the holiday rate, is entitled to the benefit of the half-day holiday on 
the next regular workday immediately following the holiday, and if the employee 
is required to work a full day he is entitled to double compensation for four 
hours. 


An employee whose 40-hour basic workweek consists of Sunday through Friday, 
with Tuesday designated day off in lieu of Sunday, and who worked eight hours 
Sunday, Monday, Wednesday, and Friday (a holiday), and four hours Tuesday 
and Thursday (a half-holiday by Executive order), is entitled to eight hours 
compensation at the basic rate for each of the days, Sunday, Monday, Wednesday, 
and Thursday; eight hours compensation at the holiday rate for Friday; and 
four hours overtime compensation for Tuesday, employee’s regular day off in 
lieu of Sunday. 


Comptroller General Warren to the Secretary, Smithsonian Insti- 
tution, January 27, 1954: 


Reference is made to your letter of January 4, 1954, requesting 
decision with respect to the compensation properly payable to guards 
at your institution in light of the provisions of Executive Orders Nos. 
10358 and 10508. 

It is stated that there are several guards whose regular non-workday 
in lieu of Sunday fell on December 24, and 31, and under Executive 
Order No. 10358 they are entitled to a four-hour holiday on their next 
scheduled workday. In each case the next workday of their basic 
work week fell on a holiday, either Christmas or New Year’s Day, and 
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that they were paid for work on Christmas and New Year’s at the 
holiday rate, but you request to be informed whether they should be 
paid four hours at twice their basic compensation on their first work- 
day following their legal holiday. Also, your letter states that the 
guards are so limited in number that the Institution cannot excuse the 
men for four hours in lieu of time due them for the half holidays 
granted by Executive Order No. 10508. 

Section 4 (b) of Executive Order No. 10358 provides: 

(b) Any employee whose basic workweek includes Sunday and who would 
ordinarily be excused from work on a holiday falling within his basic workweek 
shall be excused from work on the next workday of his basic workweek whenever 
a holiday falls on a day that has been administratively scheduled as his “regular” 
weekly non-workday in lieu of Sunday. 

As the employees’ days in lieu of Sundays fell on December 24 and 
31, the involved employees became entitled to the benefit of the one- 
half holiday declared on those days under Executive Order No. 10508 
on the next regular workday. While this ordinarily would fall on 
Friday, yet in view of the fact that Friday was a holiday the benefit 
of the one-half day holidays would be available to these employees on 
their next regular workday immediately following December 25, and 
January 1, and if required to work a full day on those days the em- 
ployees are entitled to double compensation for four hours on the 
respective days. 

You also request a decision upon a second question, stated as follows: 

“In another case the employee’s workweek was as follows: 


Time worked 
(hours) 


NON ids aiid ath Doll a Talalinennbastittencs catecdldllg 8 
Nee re oss sce pamaenentenenemnenigiatananes 8 
FE I itis eniiinrntil tind cnecwmenaecbinls 14 
[pa ae, Tree 8 
Pn I nsinniinniidmiscincecmnnmennnunliniiblc . 

PN atin cinincceawneeamun 8 
sc letalenthipenemnlanbieligis 0 


2 Four hours off in lieu of Sunday. 
2? Four hours holiday by Executive Order. 


This employee was paid for 40 hours at base pay and 8 hours at the holiday 
rate. Is he entitled to 4 hours’ overtime pay in addition to what he has been 
paid, or should he be paid 4 hours at holiday rate on his next scheduled workday 
in the following week? 

From the case as stated, it appears that the employee’s prescribed 
tour off duty of 40-hours for the week consisted of Sunday through 
Friday, with Tuesday designated as his day off in lieu of Sunday, and 
if that is correct he is entitled to 8 hours compensation at the basic 
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rate for each of the days, Sunday, Monday, Wednesday, and Thurs- 
day; to 8 hours compensation at the holiday rate for Friday; and to 
4 hours overtime compensation for work performed on Tuesday his 
day off in lieu of Sunday or a total of 32 hours at the basic rate, 8 hours 
at the holiday rate, and 4 hours at the overtime rate. Specifically 
therefore, the first alternate question is answered in the affirmative 
and the second alternate question has no application here. 


[B-118356] 


Contracts—Increased Costs—Strikes 


Contractor who attempted to deliver boric acid shipment FAS New York, New 
York, in accordance with Government issued instructions even though there was 
a tug strike in New York Harbor which received nationwide publicity, should 
have been on notice of the strike and should not have attempted delivery at that 
time and is not entitled to additional freight costs incurred. 


Comptroller General Warren to Octagon Process, Inc., January 29, 


1954: 


Reference is made to your letter of December 3, 1953, requesting 
review of settlement dated October 19, 1953, which disallowed your 
claim in the sum of $22.56, representing the additional amount al- 
leged to be due for freight charges incurred in connection with sup- 


plies furnished the General Services Administration under contract 
No. GS-03P-50 (EC) dated November 13, 1952. 

The contract required the furnishing of a certain quantity of 
one-pound bottles of boric acid powder at a stipulated unit price, 
delivery to be made F. A. S. New York, New York. It is contended by 
you that Dock Receipt No. 514 issued February 2, 1953, required 
delivery to be made to the pier not later than February 5, 1953; that 
due to a tug strike in the New York harbor you were not permitted 
tc unload the material, forcing return thereof to your plant; that ship- 
ment was finally made on March 12, 1953; that you incurred freight 
charges of $22.56 for delivery and return of the material to your plant; 
and that since the Government issued instructions for delivery of the 
material during the strike it is liable for the additional freight charges 
incurred. 

Under the terms of the contract it was your responsibility to de- 
liver the supplies F. A. S. Vessel, Port of Exit. The fact that a tug 
strike in the New York harbor prevented delivery of the supplies on 
your first trip cannot operate to increase the contract price to the 
Government. The tug strike received nationwide publicity and since 
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you are located near the scene of the strike, it is obvious that you 
were on notice thereof and should not have attempted delivery at that 
time. If you did so it was your own responsibility. Also, your 
attention is invited to the fact that the contract makes no provision 
for the payment of excess costs incurred by you due to strikes, etc. 
Accordingly, the settlement of October 19, 1953, is sustained. 
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[B-111525J 


Transportation—Automobiles—State Department Per- 
sonnel—Points Connected by All-Weather Highway, Ferry, 
or Both 


The Foreign Service Regulation issued under the act of August 13, 1946, which 
permits Foreign Service Officers to ship automobiles upon permanent change of 
stations when origin and destination points are not connected by all-weather 
highways, ferry, or automobile, contemplates actual shipment of the vehicle 
between those points, and therefore, a Foreign Service Officer who is transferred 
from Munich, Germany, to Halifax, Nova Scotia, may not be reimbursed for the 
cost of shipping an automobile from Flint, Michigan, to Halifax, Nova Scotia, 
points connected by all-weather highway and ferry. 


Comptroller General Warren to John M. Kavanaugh, February 1, 
1954: 


Reference is made to your letter of December 1, 1953, requesting 
reconsideration of the decision of September 11, 1952, B—111525, 
sustaining the disallowance of your claim for reimbursement for the 
cost of transporting an automobile from Flint, Michigan to Halifax, 
Nova Scotia, incident to your transfer from Munich, Germany to 
Halifax. The disallowance of your claim, and the action in sustaining 
that disallowance, were based primarily upon the provisions of the 
Foreign Service Regulations quoted in the decision of September 11, 
1952, and the fact that there is an all-weather highway and ferry be- 
tween the United States and Nova Scotia. 

The basis for your former request for review was an assertion that 
the highway between Flint, Michigan and Halifax might be impass- 
able for short periods during the winter season and therefore was not 
an all-weather highway within the purview of the Foreign Service 
Regulations. The decision of September 11 found such argument to 
be without merit. You now argue, in effect that since you were en- 
titled under your travel orders to the shipment of an automobile from 
Munich to Halifax, at Government expense, payment for shipment 
from a place other than the old official station to the new station is 
allowable where the cost does not exceed the cost from old to new 
duty station, notwithstanding the existence of an all-weather highway 
between the origin and destination points. 

Section 913 of the act of August 13, 1946, 60 Stat. 1027, 22 U.S. C. 
1138, provides— 


The Secretary may, notwithstanding the provisions of any other law, transport 
for or on behalf of an officer or employee of the Service, a privately owned auto- 
mobile in any case where he shall determine that water, rail, or air transportation 
of the automobile is necessary or expedient for any part or of all the distance 
between points of origin and destination. 


This statute is permissive only and confers no vested rights in any 
Foreign Service officer to the transportation of an automobile at Gov- 
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ernment expense, but permits such transportation within the discretion 
of and under regulations established by the Secretary of State. The 
Secretary has issued, or caused to be issued, regulations governing 
this matter. Section 103.672 (b) of such regulations specifically 
limits payment for transportation of an automobile between actual 
points of origin and destination, to those cases where the origin and 
destination are not “connected by a hard-surfaced all-weather high- 
way or by automobile, ferry, or both.” That requirement of the regu- 
lations has not been met in your case. 

Upon reconsideration, the decision of September 11, 1952, is ad- 
hered to. 


[B-116516] 


Pay—Drill—Organized Reserve Corps—Training Assem- 
blies—Officers in Excess of Units Authorized T/O & E 
Strength 


While Department of Army Circular No. 201, 1948, as amended, provided that 
Reserve officers need only be members of the active Reserve to be eligible to re- 
ceive inactive duty training pay, such provision was omitted in superseding 
regulations effective April 1, 1950, and therefore a Reserve Army officer who is 
assigned to a Reserve unit, but not assigned to a specific job or billet under the 
table of organization and equipment (T/O & E) of the unit, may be paid reserve 
inactive duty training pay for attendance at training assemblies only for period 
prior to April 1, 1950. 


Assistant Comptroller General Weitzel to Colonel R. Silverman, 
Department of the Army, February 1, 1954: 


Reference is made to your letter of July 15, 1953, transmitted here 
by first endorsement of August 3, 1953, from the Chief of Finance, 
requesting advance decision as to the propriety of payment of accom- 
panying payroll vouchers covering the claims of Major John A. 
Sharpstene, MSC-USAR, 01541356, and Captain James C. Harris, 
MSC-USAR, 0531912, for reserve inactive duty training pay for at- 
tendance at training assemblies of the 815th Station Hospital, Platts- 
burg, New York, during the period from February 8 to October 
31, 1950. 

By Special Orders No. 1, dated February 8, 1950, of Headquarters 
346th Gas Treatment Bn., Malone, New York, Major Sharpstene and 
Captain, Harris were relieved from assignment to that organization 
and assigned to the 815th Station Hospital. Such orders did not 
designate the position vacancies to which they were assigned. You 
indicate that doubt has arisen as to the officers rights to the inactive 
duty training pay claimed by reason of the fact that they were in ex- 
cess of the strength authorized by T/O & E 8-560 for the 815th Sta- 
tion Hospital and that they filled no assigned billets or positions in 
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that organization prior to November 138, 1950, the date of reorgani- 
zation of the 815th Station Hospital under T/O & E 8-565. 

The statutory authority for payment to reserve officers for attend- 
ance at drills, training assemblies, or other equivalent periods of duty, 
is that contained in section 501 of the Career Compensation Act of 
1949, 63 Stat. 825. Under that section broad authority is vested in 
the Secretary of the Army to promulgate regulations prescribing the 
conditions under which reservists may receive pay for such attendance. 

Section VIII of Department of Army Circular No. 1, 1950, con- 
tinued in effect the regulations governing inactive duty training pay 
which were in existence on the date of enactment of the Career Com- 
pensation Act of 1949 (Department of Army Circular 201, 1948, as 
amended) pending issuance of new regulations. The new regulations 
(AR 140-140: 140-250: and 140-805) which superseded Department 
of Army Circular 201 did not become effective until April 1, 1950. 

Under paragraph 12 of Department of Army Circular 201, 1948, as 
revised by section II, paragraph 2, of Department of Army Circular 
No. 42 of March 23, 1949, reserve officers need only be members of 
the active reserve to be eligible to receive inactive duty training pay. 
Hence, it would appear that prior to April 1, 1950, the fact that Major 
Sharpstene and Captain Harris were not assigned billets in the 
T/O & E unit in question would not preclude their receiving reserve 
duty pay to which otherwise entitled for attendance at training as- 
semblies. The supplemental payroll covering the period February 1 
to April 30, 1950, will be retained in this Office for settlement, upon 
the foregoing basis, as a claim against the United States—the appro- 
priations available for training assembly pay for the fiscal year 1950 
having lapsed. 

However, there appears to be no specific provision in the regula- 
tions superseding Department of Army Circular 201, as amended, 
similar to that appearing in paragraph 12 of the superseded circu- 
lar and substantial doubt exists as to whether during the period April 
1 to November 13, 1950, any authority existed for payment of inactive 
duty training pay to Major Sharpstene and Captain Harris for At- 
tendance at training assemblies under the circumstances set forth in 
your letter. 

It is understood that a T/O & E unit is one organized, manned, and 
equipped in accordance with a particular table of organization and 
equipment which specifies the number of billets or positions included 
in such unit. See the definition of a table of organization and equip- 
ment appearing in paragraph 4 (g), Army Regulations 140-5. Also, 
there is noted that the term “assignment” is defined in paragraph 4 
(q), AR 140-5, as “Placing an individual in a military organization 
so that the individual becomes an organic part of the organization.” 
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Since prior to November 13, 1950, the reserve officers concerned were 
not assigned to specific jobs or billets under the T/O & E of the 815th 
Station Hospital, they may not reasonably be regarded as having be- 
come an “organic part of the organization” within the definition of 
the term “assignment,” and may not be considered as validly assigned 
to such unit within the contemplation of the above-quoted regulation. 
Moreover, paragraphs 6 (b) (2) and 6 (b) (3), AR 140-250, are in- 
dicative that an assignment to a unit is a condition of eligibility for 
training assembly pay as a member of such unit. 

For the reasons indicated such grave doubt exists as to the pro- 
priety of payment to the officers involved for training assemblies at- 
tended during the period April 1 to November 13, 1950, as to require 
disapproval of the two supplemental payroll vouchers covering the 
period May 1 to October 31, 1950. The said vouchers will be retained 
in this Office. 


[B-116779] 


Quarters Allowance—Reserve Officers on 15 Days Active 
Duty for Training—Concurrent Receipt of Quarters Allow- 
ance Incident to Civilian Position 

A civilian employee of the Government on duty overseas accompanied by de- 
pendents and receiving quarters allowance incident to such employment who, 
as reserve officer, was ordered to active duty for training for 15 days and fur- 
nished bachelor officers quarters, is entitled to quarters allowance as officer with 
dependents for period of such training, even though receiving quarters allow- 
ance for same period incident to civilian employment. 

Assistant Comptroller General Weitzel to First Lieutenant R. L. 
Thackery, Department of the Army, February 1, 1954: 


By third endorsement dated August 24, 1953, the Chief of Finance, 
Department of the Army, forwarded to this Office your letter of June 
29, 1953, requesting decision whether payment is authorized on a sup- 
plemental voucher transmitted therewith, stated in favor of Major 
Joseph S. Korfanty, AGC, USAR, 01307031, covering basic allow- 
ance for quarters as for an officer with a dependent wife for the period 
May 24 to June 7, 1953. 

It appears that by Letter Orders dated May 11, 1953, Headquarters, 
United States Army, Europe, Major Korfanty was ordered to active 
duty foy training from 7935 USAR Control Group (Reinf) 
USAREUR Communication Zone Military District, APO 58, U. S. 
Army, and attached to Headquarters, USAREUR Communication 
Zone, APO 58, Orleans, France, for the period from May 24 to June 7, 
1953, travel of dependents and shipment of household goods not being 
authorized. In your letter you state that Major Korfanty is a civilian 
employee of the Department of the Air Force on duty in France, ac- 
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companied by dependents, and receiving a quarters allowance incident 
to such civilian employment; that when he was ordered to active duty 
for training he was given military leave, with pay and allowances, by 
the Department of the Air Force; that he was furnished bachelor offi- 
cers’ quarters while on active-duty training, and that upon completion 
of the training he was paid base pay and basic allowance for subsistence 
only. You further state that “Decision 20 C. G. 282 provides for 
active duty pay but does not make clear the possibility of dual quar- 
ters allowance payments,” and you request to be advised as to whether 
this dual payment for quarters may be made under dual compensation 
laws presently existing. 

Under the act of May 12, 1917, 40 Stat. 72, as amended, 10 U.S.C. A. 
371, officers and employees of the United States who are members of 
the reserve components of the Armed Forces are entitled to a maxi- 
mum of 15 days’ military leave of absence from their civilian duties 
each year for the performance of active duty for training, active duty, 
etc., under orders of competent military authority. During such 
leave they are protected by the statute against “loss of pay, time, or 
efficiency rating” in their civilian positions. The said act, as amended, 
further provides as follows (quoting from 10 U. S. C. A. 371b) : 

No existing law shall be construed to prevent any member of the reserve 
components of the Armed Forces from accepting employment in any civil 
branch of the public service nor from receiving the pay incident to such em- 


ployment in addition to any pay and allowances to which he may be entitled 
under the laws relating to the reserve components of the Armed Forces * * *. 


The double compensation act of May 10, 1916, as amended, 5 U.S. C. 
58, prohibits the receipt of more than one Federal “salary” when the 
combined amount of said salaries exceeds the sum of $2,000 per an- 
num, and the act of July 31, 1894, as amended, 5 U. S. C. 62, provides 
that one holding an office with “salary or annual compensation” 
amounting to $2,500 shall not be appointed to or hold any other office 
to which compensation is attached “unless specially authorized thereto 
by law.” 

While the said dual compensation or employment statutes refer to 
“salaries” and “compensation” and the act of May 12, 1917, as amended, 
refers to “pay” (insofar as civilian service is concerned), it seems 
evident that one of the main purposes of the latter act, as amended, 
was to place outside the scope of such dual compensation or employ- 
ment statutes cases involving reservists on the annual 15-day military 
leave of absence. Hence, whether either or both of the two allowances 
here involved are considered as salary, compensation, or pay, or are 
treated as some other form of benefit, it seems clear that the payment 
of both of such allowances for the 15-day period here involved is not 
prohibited by either the said 1916 act, as amended, or the said 1894 
act, as amended. 
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The basic allowance for quarters authorized for members of the 
uniform services is provided for by section 302 of the Career Com- 
pensation Act of 1949, 63 Stat. 812, as amended, 37 U. S. C. 252, and 
is payable to such members when they are not assigned Government 
quarters or housing facilities under the jurisdiction of the uniformed 
services, appropriate to their rank, grade, or rating and adequate for 
themselves and dependents, if with dependents. Major Korfanty was 
not assigned Government quarters or housing facilities adequate for 
himself and dependents while on active-duty training as a member of 
the uniformed services, and it is the view of this Office that it would 
be inconsistent with the purpose and intent of the above-described 
provisions of the 1917 act, as amended, to hold that he did not become 
entitled to military quarters allowance as an officer with dependents 
during the period involved solely because he was in receipt of a quar- 
ters allowance for such period incident to his civilian employment. 
While such civilian allowance was in lieu of quarters which otherwise 
might have been provided in kind by the Government, it may or may 
not have covered the cost of the private quarters which he had to 
procure for himself and, in any event, such private quarters were not 
assigned Government quarters or housing facilities as specified in said 
section 302 of the Career Compensation Act. 

Accordingly, you are authorized to make payment on the supple- 
mental voucher which is returned herewith. 


[B-116962] 


Contracts—Price Adjustment—Ceiling Price Changes 


Contractor who made late deliveries of steel products, and who claimed a price 
adjustment on the basis of an Office of Price Stabilization increase in the ceiling 
price of steel, which had not been authorized until after the expiration of the 
specified delivery period, may not be reimbursed for increased costs which ac- 
crued as the result of delinquent performance, even though the Government by 
accepting delivery subsequent to the specified date waived its right to terminate 
the contract. 

Comptroller General Warren to the Edgecomb Steel Company, 


February 1, 1954: 


Reference is made to your letter of August 28, 1953, requesting 
review of settlement dated July 20, 1953, which disallowed your claim 
of $874.93, representing additional costs incurred in the performance 
of Contract No. N50m-10473, dated September 4, 1951. 

Under the above-mentioned contract you agreed to furnish certain 
items specified therein at a stipulated price of $20,109.19 with delivery 
to be completed by February 27, 1952. Attached to and made a part 
of the contract was a Standard Steel Escalation Clause, applicable to 
Items 23a and 23b only, which provided, in pertinent part, as follows: 
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(b) The contractor may to the extent permitted by law at any time, or from 
time to time, after the date set for opening of bids and during the performance 
of the contract request in writing an upward adjustment in any of the contract 
unit prices to be effective as from a date to be specified by the contractor, subject 
to the following conditions. 

(3) No adjusted unit price shall be effective earlier than the effective date 
of any increase in the aplicable established price and no increase shall be granted 
unless the contractor’s applicable established price has increased subsequent to 
the date set for opening of bids. 

Paragraph (c) of the above escalation clause further provided 
that in the event the requested adjustment in any contract unit price 
was acceptable to the contracting officer, he should not later than 20 
days after the date of receipt by him of the request so notify the con- 
tractor, and the contract would be modified accordingly. By Office of 
Price Stabilization Ceiling Price Regulation dated August 19, 1952, 
there was an authorized increase in prices effective with shipments 
made on and after July 26, 1952, and since shipment of the material 
in question was made on August 4, 1952, the authorized increased 
prices constitute the basis of your claim; and you contend that since 
the prices of materials affecting these items were increased prior to 
their delivery, you should be paid at the higher prices in order to 
absorb the additional cost to you. 

The terms of the contract in the instant case were clear and unambig- 
uous. While there was a provision for an adjustment in the unit 
prices to compensate for any increase in the established price of ma- 
terials, the fact remains that had delivery been made within the time 
specified the materials obviously would not have been subject to the 
increased prices now claimed. In explanation of the delay, you advise 
that in February, 1952, your mill received word from your steel vendor 
advising that it would be necessary to remake the strip for your order, 
thus revising the promise of such strip to your mill to approximately 
April 30, 1952—two months after the contract delivery date. Subse- 
quently, your mill was tied up by a flash unannounced strike lasting 
until May 5, 1952, followed by a general nationwide steel strike which 
prevented your mill from reopening until the end of July. Notwith- 
standing such exigencies, however, there is no record of your having 
requested an amendment to the contract to extend the date of delivery 
and, in the absence of such an extension, all deliveries subsequent to 
February 27, 1952, were delinquent under the terms of the agreement. 

On the present record, it reasonably may not be said that it was 
contemplated that the Government, by reason of your delinquency, 
should be penalized by being required to assume the burden of price 
increases becoming effective after the final delivery date fixed in the 
contract. After that date, you were in default. Under article 11 of 
the contract conditions the Government then had the right to terminate 
the contract and purchase the supplies not delivered thereunder against 
your account, or to extend the time for performance. Neither course 
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of action was followed. However, while it is true—as intimated by 
you—that the Government by accepting performance under the con- 
tract following the prescribed delivery date would be held to have 
waived whatever rights it had to terminate the contract for such 
causes, it does not follow that the Government is under any obligation 
to reimburse your firm for items of expense which accrued as a result 
of your delinquent performance. See Frankfort-Barnett Co. v. 
William Prym Co., 237 F. 21, and cases cited therein. 

Accordingly, since the evidence of record establishes that there 
is no legal basis for the payment of the instant claim, the settlement 
of July 20, 1953, is sustained. 


[B-117963] 


Transportation—Dependents—Military, Naval, Ete., Per- 
sonnel—Debarment From New Duty Station 

Enlisted man, whose dependent wife traveled to a designated place within the 
United States incident to orders which transferred him to an undisclosed overseas 
station, and who was subsequently assigned to a permanent station within the 
United States by modifying orders issued after effective date of original orders 
and after member had departed from old station, is entitled under Joint Travel 
Regulations, to reimbursement for wife’s transportation to the designated place 
and her transportation from there to the new permanent station, even though 
the member did not actually proceed to an overseas station. 

Assistant Comptroller General Weitzel to Captain James M. Weidner, 
United States Marine Corps, February 1, 1954: 


There has been received from the Commandant of the Marine Corps 
by first endorsement of December 4, 1953, your letter of October 7, 
1953, transmitting a voucher in favor of Staff Sergeant George A. 
Quintal (1120983), USMC, in the sum of $205.92 representing reim- 
bursement for his wife’s travel from Gardiner, Maine, to Santa Ana, 
California, completed July 16, 1953. 

By orders dated January 16, 1953, the enlisted man was transferred 
from Marine Corps Air Station, Cherry Point, North Carolina, to 
Marine Corps Air Station, El Toro (Santa Ana), California, for duty 
and further transportation beyond the seas during April 1953, as a 
replacement. The enlisted man’s wife traveled from Cherry Point, 
North Carolina, to Gardiner, Maine, a designated location, February 
11 to 14, 1953, at public expense upon a certificate of his former com- 
manding pflicer that he had been assigned to a duty station the location 
of which had been omitted from the orders for security reasons. How- 
ever, it appears that he actually did not proceed to an overseas station. 
Instead, by orders dated June 4, 1953, he was assigned to Marine Corps 
Air Station, El Toro, California, for duty. His wife traveled from 
Gardiner, Maine, to Santa Ana, California, incident to such 
assignment, 
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Section 303 (c) of the Career Compensation Act of 1949, 63 Stat. 
814, provides that members of the uniformed services when ordered 
to make a permanent change of station shall be entitled to transporta- 
tion of dependents to and from such locations as may be prescribed 
by the Secretaries concerned. Paragraph 7008-3, Joint Travel Regu- 
lations, promulgated pursuant to such act provides that when the 
dependents are not authorized to travel to the member’s new perma- 
nent station at the time the member departs his old duty station, 
transportation of dependents at Government expense, otherwise au- 
thorized upon permanent change of station, is authorized from the 
place where dependents are located upon change of station to any 
place in the United States the member may designate not to exceed 
the cost from the old permanent station to such designated place and 
later from such designated place to the member’s overseas station. 

Under the orders of January 16, 1953, to an undisclosed overseas 
station which were not modified or canceled prior to the effective date 
thereof as extended by authorized delay or leave (paragraph 3003b, 
Joint Travel Regulations) the enlisted man was entitled to trans- 
portation for his wife from his last station to a designated location 
and thereafter, on the basis of the orders of June 4, 1953, modifying 
the basic orders by assigning him to permanent duty at El Toro, he 
became entitled to transportation of his dependents not to exceed the 
cost from the designated place to El Toro. Compare B-116900, dated 
October 9, 1953, 33 Comp. Gen. 160. 

Accordingly, payment is authorized on the voucher, returned here- 
with, if correct in other respects. 


[B-118079] 


Appropriations—Availability—Registry Fees on Official 
Domestic Letters and Parcels—Post Office Department— 
Registered Mail Cost Reimbursement 


The laws which provide for free registry service for the Government agencies 
in Washington, D. C., have not been repealed by the act of August 15, 1953, which 
amended the Penalty Mail Act of 1948, by requiring agencies to reimburse the 
Post Office Department the equivalent of postage on penalty mail, nor by sec- 
tion 12 of the act of October 30, 1951, which authorized the Postmaster General 
to prescribe by regulation the fees to be charged for registry of mail matter, and 
therefore agency appropriations are not available for the payment of registry 
fees on such mail. 


Comptroller General Warren to the Postmaster General, February 
1, 1954: 


Further reference is made to the letter of the Assistant Secretary 
of State to this Office dated December 17, 1953, upon which you fur- 
nished an expression of your views under date of January 13, 1954, 
with respect to the applicability of Public Law 286, 83d Congress, 
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67 Stat. 614, to registry fees on official domestic letters and parcels 
mailed at Washington, D. C. 

Section 1 of Public Law 286, amending the Penalty Mail Act of 
1948, 39 U. S. C. 321i, authorizes the transfer of amounts equivalent 
to postage on penalty mail from any appropriations or funds available 
to the departments, agencies and establishments of the Government to 
the Post Office Department for credit to postal revenues, based on the 
accountings required by 39 U.S. C. 321i. 

It is the view of your Department that the departments and agencies 
of the Government—which previously were entitled to free registra- 
tion of official mail under 39 U. S. C. 321a; id. 337; 8 U. S. C. 743, and 
other similar statutes—must now pay to the Post Office Department the 
prescribed registry fees. However, upon careful and thorough consid- 
eration of the entire matter, and with due regard to the contentions and 
views advanced in your letter of January 13, 1954, it is my opinion 
that the various statutes extending free registration privileges still 
remain in full force and effect. . 

It is contended in said letter of January 13, that, since section 2 of 
Public Law 286 requires that postage on franked official mail of mem- 
bers and officials of the Congress, including registry fees if registration 
is required, be paid by a lump-sum appropriation for credit to postal 
revenues, it is not likely that the Congress intended to impose a lesser 
obligation on the various departments and agencies. The letter rec- 
ognizes that section 1 of the act provides expressly for the recovery of 
postage only on official mail, without any mention of registry fees. 
Also, it is recognized that there is no objective evidence in the legisla- 
tive history of the law as to the reason for the omission. However, in 
such connection the following argument is presented : 

One very good reason for not expressly including registry fees in that sec- 
tion would be that Section 12, Title I, of the Act of October 30, 1951 (39 U. S. C. 
246f) authorized the Postmaster General to prescribe the fees which shall be 
charged for the registry of mail matter. Title 39 U. S. C. 321la and 337, 8 U. S. C. 
743 and similar laws are laws governing fees for the registry service. They could, 
therefore, be superseded by regulations issued by the Postmaster General. Thus, 
it was unnecessary to include specific provision for the recovery of such fees. 
On the other hand, since members of Congress did not previously enjoy the 
privilege of free registration, Congress covered such fees in Section 2 of Public 


Law 286 by providing they should be included in the lump sum appropriation 
provided therein. 

If originally there was any doubt as to the Department’s authority to pre- 
scribe under 39 U. 8. C. 246f fees for registered mailings covered by such laws 
as are cited above, that doubt would be removed by Congress’ action in enacting 
Public Law 286 in contemplation thereof. 


Sections 12 of the act of October 30, 1951, 65 Stat. 676, provides in 
pertinent part, as follows: 
Sec. 12. (a) The Postmaster General is authorized to prescribe by regulation 


from time to time the fees which shall be charged by the postal service— 
(1) for the registry of mail matter: 


. * * * . * 
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(b) Regulations issued by the Postmaster General under subsection (a) shall, 
to the extent prescribed therein, supersede existing laws, regulations, and orders 
governing the fees for the services covered thereby. 

There is nothing in said section nor does there appear to be any 
other provision in said public law expressly repealing or providing 
specifically for the subsequent repeal of the laws providing free regis- 
try service for the establishments and departments in Washington. 
It is well settled, of course, that repeals by implication will not be 
presumed to have been intended unless there is a clear intent on the 
part of the legislature to effect such a repeal. There must be, in fact, 
au positive repugnance between the new statute and the old. See United 
States v. Borden Company, 308 U. S. 187. Nothing has been found 
in the legislative history of the act of October 30, 1951, indicating in 
any way an intention on the part of Congress that the free registration 
statutes were to come within the purview of section 12 (b) or that 
such statutes were even considered in connection with the enactment 
of such section. Rather, the authority granted therein to fix registry 
fees by regulation appears to pertain to situations where the payment 
of some registry fee otherwise was required by law. Moreover, it 
cannot be concluded that there is any repugnance between the authority 
granted in section 12 (b) and the existence of the free registry privi- 
lege between departments and agencies, since the right of the depart- 
ments and agencies to the free registry service has existed for years 
alongside the obligation of other users of the mail to pay the registry 
service fees. Furthermore, there has been noted the provisions of 
section 13 of the referred-to act of October 30, 1951, which established 
the Joint Committee of the Postal Service for the purpose of making 
a study and investigation of, among other things, the expenditures 
fur postal services being performed for other departments and agencies 
of the Government but which were being charged to the Post Office 
Department. By Senate Resolution approved March 6, 1953, such 
studies and investigation were continued and there is now pending 
Senate Resolution 197, 83d Congress, for the continuation of such 
studies up to March 30, 1954. For the foregoing reasons, it cannot 
be concluded that Congress has authorized the payment of registry 
fees by departments and establishments pursuant to regulations of 
the Post Office Department where free registry service’ has existed 
under prior laws. Therefore, I am constrained to hold that, in the 
absence of further leislation, the appropriations of the State Depart- 
ment are not available for the payment of registry fees on domestic 
mails and parcels mailed in Washington, D. C. 

A copy of this decision is being furnished to the Secretary of State 
for the guidance of his Department. 
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Pensions—Status as Income for Dependency Allowance 
Purposes 


A pension is similar to wages and salaries in that it is payable in stated install- 
ments and mainly designed for the maintenance of the pensioner and dependents, 
and therefore the amount of a Spanish-American War pension received by the 
mother of an Army officer should be considered as income for dependency allow- 
ance purposes in determining entitlement of the officer to increased allowance as 
for an officer with a dependent mother for period prior to July 31, 1950 (day 
preceding effective date of Dependents Assistance Act of 1950). 


The fact that an Army oflicer’s monthly contribution to mother was in excess 
of mother’s independent income does not establish that mother was in fact depend- 
ent on officer for chief support, and therefore an Army officer’s mother whose aver- 
age monthly income (including Spanish-American War pension) for period prior 
to July 31, 1950, was more than one-half of average monthly expenses may not 
be considered as dependent on the officer for chief support so as to entitle the 
officer to increased allowances for an officer with a dependent mother for such 
period. 


Assistant Comptroller General Weitzel to the Secretary of the Army, 
February 3, 1954: 


Reference is made to letter dated January 12, 1953, with enclosures, 
from the Chief of Finance, concerning increased rental and subsistence 
allowances and saved total compensation paid to Captain Henry P. 
Carrington, Jr., 0-352502, FA, USA, as for an officer with a dependent 
mother and to an investigation made by representatives of this Office 
which indicated that the mother was not in fact dependent on the 
officer for chief support. 

The investigation made by representatives of this Office, including 
a personal interview with the mother, disclosed that the officer had in 
effect an allotment of his pay in her favor in the amount of $100 per 
month from June 1949 through September 1950, and in the amount 
of $200 per month for the period from October 1950 through March 
1951; that her income from other sources amounted to $212.80 per 
month in 1948, $202.50 per month in 1949, $149 per month in 1950 and 
$177.75 per month in 1951, from salary, the rental of rooms and a 
$90 Spanish-American War pension awarded to her husband but paid 
to her as Committee; and that her living expenses averaged $240 per 
month, including $10 mailed to the manager of a Veterans Adminis- 
tration hospital for the use of her husband. While during the investi- 
gation of this case by the Department of the Army certain contentions 
were madg with respect to the expenses of the mother incident to the 
rental of rooms, it does not appear that reducing her income from that 
source accordingly would materially affect her dependency status. 

Reconsideration of the matter is requested in view of doubt whether 
the pension payments should be considered as “income” in a determi- 
nation of the mother’s dependency status. It has been held by the 
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courts and the accounting officers that, since a pension is similar to 
wages and salaries in that it is payable in stated installments and 
mainly designed for the maintenance of the pensioner and dependents, 
the amount thereof should be considered as income for dependency 
allowance purposes, and that the fact that an officer’s monthly con- 
tribution to his mother was in excess of her independent income does 
not of itself establish that she was dependent on him for her chief 
support, but that it must be shown that his contribution was required 
for her necessary and proper support, and that it constituted the chief 
part of such support. 

Since the average monthly income of the mother, including the 
amount of the pension payments, was more than one-half of her aver- 
age monthly living expenses, it must be concluded that she was not in 
fact dependent on the officer for chief support during the period from 
January 1948 through July 31, 1950. Accordingly, further consid- 
eration by the Department of the Army with a view toward recovery 
of the increased allowance payments made to Captain Carrington on 
account of his mother through July 31, 1950, and information as to 
the amount collected, will be appreciated. 

In view of the provisions of the Dependents Assistance Act of 1950, 
64 Stat. 794, no determination is made herein concerning the increased 
allowance payments made to the officer after July 31, 1950. See de- 
cision of this Office dated January 11, 1951, B-90615, 30 Comp. Gen. 
282. 

The papers transmitted with the letter of January 12, 1953, are 
enclosed. 


[B-116410] 





Leaves of Absence—Military, Naval, Ete., Personnel—Ac- 
crual and Manner of Crediting—Fractional Days 


The leave computation method in paragraph 14102, Marine Corps Manual, which 
provides for crediting leave at the rate of one-half day’s leave for each consecu- 
tive six-day period commencing with the first day of the month up to the 24th 
day and an additional one-half day’s leave for the period from the 25th to the 
31st day of the month and also provides that when the sum of the total leave 
credits results in a fractional part of a day credit will be given for a full day, 
is a practical administrative solution of the fractional computation problem 
posed by the Armed Forces Leave Act of 1946, as amended, and leave payments 
computed in accordance with such formula will not be questioned. 


Assistant Comptroller General Weitzel to Lieutenant Colonel T. A. 
Smith, United States Marine Corps, February 4, 1954: 







By first endorsement of July 14, 1953, the Commandant of the 
Marine Corps forwarded your letter of July 8, 1953, requesting a 
decision as to whether you are authorized to make payment for unused 
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leave computed in accordance with existing regulations allowing one 
day’s leave credit when the computation results in a fractional day of 
leave, under circumstances similar to those in the case of William F. 
Bryant, technical sergeant, USMC. ° 

While this Office ordinarily does not render a decision to a dis- 
bursing officer on a question involved in a voucher which is before him 
for payment unless such voucher is submitted here with the request 
for decision (see 22 Comp. Gen. 588, and paragraph 76051-3, Marine 
Corps Manual), a decision will be rendered on the present record since 
it appears that the legal question involved was clearly raised in the 
audit exception issued against the payment made to Sergeant Bryant 
and you state that your office has before it for payment several military 
pay orders covering unused leave computed on the same basis as in the 
Bryant case. 

It appears that Bryant was discharged on August 9, 1951, after 
serving for a period of two years; that during the two years he used 
18 days’ leave; and that upon discharge he was paid for 43 days, based 
on aggregate credits of 61 days’ leave for the period from August 10, 
1949, to August 9, 1951, computed in accordance with paragraph 14102, 
Marine Corps Manual. The audit exception against such payment 
stated that only 60 days’ leave could accrue for the 24 months of 
service. 

Section 3 (a) of the Armed Forces Leave Act of 1946, 60 Stat. 963, 
provides that “Each member of the armed forces shall be entitled to 
leave at the rate of two and one-half calendar days for each month of 
active service” excluding certain periods not material here. 

Section 4 (e) of the act, as amended, 37 U. S. C. 33 (e), states that: 

Determination of the number of calendar days of leave to which a member or 
former member is entitled, including the number of calendar days of absence from 
duty or vacation to be counted or charged against such leave, shall be made in 
accordance with regulations to be prescribed by the respective Secretaries * * *. 

Paragraph 14102, Marine Corps Manual, provides for crediting 
leave at the rate of one-half day’s leave for each consecutive 6-day 
period commencing with the first day of the month up to the 24th 
day and an additional one-half day’s leave for the period from the 
25th to the 3lst day of the month. Also, it is provided that whenever 
the sum of the total credits results in a fractional part of a day, credit 
will be given for a full day. 

The audit exception was on the basis that since the enlisted man 
served exactly 24 months, only 60 days’ leave could accrue to him. 
However, the unit of a “month” as used in the statute reasonably may 
be considered as a calendar month and since the statute directs that 
leave shall be allowed at the “rate” of 214 days a month it was neces- 
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sary that regulations be promulgated to provide a means of deter- 
mining the amount of leave which is to be credited for fractional parts 
ofa month. In that situation it would appear within the discretion 
vested in the Secretaries concerned to provide for crediting leave on 
the basis of fractional parts of a month using the first day of a calendar 
month as the starting point. While the formula prescribed in the 
regulations for crediting leave for fractional months may result in 
some members being credited during the periods of their enlistment 
or tours of active duty with leave slightly in excess of that which 
would be credited under the method used in stating the audit excep- 
tion, such formula has been adopted by the uniformed services as a 
practical administrative solution of the fractional computation prob- 
lem posed by the statute and this Office cannot say as a matter of law 
that such regulations are not within the authority granted by section 
4 (e) of the act. 

The audit exception in question will be withdrawn accordingly, 
and this Office will not be required to object to similar payments, if 
otherwise correct. 


[B-116906] 


Pay—aActive Duty, Disability Retirement and Disability 


Severance—Disease or Disability Incurred Prior to Release 
From Active Duty But Not Evident Until After Release 


Under section 4 of the Naval Aviation Personnel Act of 1940, as amended, which 
provides that all members of the Naval and Marine Corps Reserve ordered on 
extended active duty in excess of thirty days who suffer disability or death in line 
of duty from disease while so employed shall be entitled to same benefits as Regu- 
lar members, a member who was paralyzed by poliomyelitis after release from 
active duty, but who was medically determined to have contracted the disease 
prior to such release, may be considered as having suffered a disability while 
employed on active duty. 

A determination by the Navy that the virus which caused a Reserve officer's 
poliomyelitis entered the officer’s system prior to midnight of the day officer was 
detached from command by orders directing release from active duty take effect 
as of midnight four days later—four days representing time allowed for travel to 
home—would entitle the officer to active duty pay and allowances under section 4 
of the Naval Aviation Personnel Act of 1940, as amended, for the periods during 
which hospitalized ; however, a determination that the virus entered the system 
during travel time period is not sufficient to bring case within terms of the act. 
The Naval Reserve Act of 1938 contemplates assignment to active duty, with 
pay and allowances, only of those members of the Reserve who are physically 
qualified therefor, so that officers of the Naval Reserve who, subsequent to release 
from active duty, are ordered to “active duty” for medical treatment, hospitaliza- 
tion, and possible consideration of retirement proceedings are not employed on 
aetive duty and not entitled to active duty pay and allowances. 

An officer of the Naval Reserve entitled under section 4 of the Naval Aviation 
Personnel Act of 1940, as amended, to active duty pay and allowances because of 
a disability suffered while employed on active duty may properly be considered 
a “member * * * entitled to receive basic pay who has been called or ordered to 
extended active duty for a period in excess of thirty days” within the meaning 
of the disability retirement and disability severance pay provisions of section 402 
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(a) of the Career Compensation Act of 1949, and thus eligible to have right to 
disability retirement pay or disability severance pay considered under such 
section. 

Assistant Comptroller General Weitzel to the Secretary of the Navy, 
February 8, 1954: 


Reference is made to letter dated September 2, 1953, from the Assist- 
ant Secretary of the Navy for Air, requesting decision on several ques- 
tions relative to whether Lieutenant Leonard Carl Vogel, United 
States Naval Reserve, may be entitled to active duty pay and allow- 
ances and retirement pay under the circumstances set forth therein. 
There has been received, also, the Assistant Secretary’s letter of De- 
cember 15, 1953, requesting early consideration of such questions. 

It appears that Lieutenant Vogel enlisted in the Naval Reserve on 
November 21, 1942, and was ordered to active duty effective July 1, 
1943. He was appointed midshipman, U.S. N. R., on March 28, 1944, 
was continued on active duty and accepted appointment as ensign, 
U.S. N. R., on June 29, 1946. He actively participated in Organized 
Reserve activities during the period 1946-50, and by orders of the 
Chief of Naval Personnel dated September 12, 1950, was involuntarily 
ordered into the active naval service, reporting for extended active 
duty on October 1, 1950. He accepted appointment as lieutenant for 
temporary service effective July 5, 1951, having been advanced to the 
grade of lieutenant (junior grade) previous to his entry on active duty. 

By orders dated June 30, 1952, the Chief of Naval Personnel di- 
rected his release from active duty to be effected prior to October 1, 
1952, the date of completion of 24 months’ active service. He was in 
fact released from active duty pursuant to such orders, his release 
processing including a physical examination at the Administrative 
Command, Naval Training Center, Great Lakes, Illinois, on Septem- 
ber 11, 1952, which revealed no relevant physical defect or disorder. 
By endorsement on his orders he was detached from that command on 
September 11, 1952, and his release from active duty was directed to 
take effect as of midnight on September 15, 1952, the additional four 
days representing time allowed for travel to Golden, Colorado, the 
place from which he had been ordered to active duty. 

Upon detachment he commenced travel home by private automobile 
by a circuitous route, consulting a private physician at Traverse City, 
Michigan, on September 18, 1952, primarily because of the illness of 
his son, byt the physician has submitted an affidavit to the effect that 
Lieutenant Vogel himself complained of a sore throat while in his 
office. On September 22, 24, and 25, 1952, at Harrison, Arkansas, 
Lieutenant Vogel consulted a private physician who, in an affidavit 
dated October 14, 1952, indicated that physical and spinal fluid find- 
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ings were typical of a spinal type of anterior poliomyelitis and that 
he had referred Lieutenant Vogel to Doctor John Greutter at St. 
Vincent’s Infirmary, Little Rock, Arkansas, for further treatment. 
Lieutenant Vogel was admitted to St. Vincent’s Infirmary in Little 
Rock on September 26, 1952, and remained under treatment there until 
October 15, 1952, when he was transferred by airplane to Fitzsimmons 
Veterans Administration Hospital in Denver, Colorado. A tran- 
script of the hospital record at St. Vincent’s and an affidavit by a 
physician consultant indicate a final diagnosis of acute spinal para- 
lytic poliomyelitis, involving very marked paralysis of the left lower 
extremity, mild weakness of the abdominal muscles, and moderate 
weakness of the muscles about the right hip. On transfer to Fitz- 
simmons Hospital he was suffering from residual paralysis. The date 
of his release from such hospital is not shown. In a letter dated 
July 6, 1953, to the Chief of Naval Personnel, Lieutenant Vogel stated 
that he was still physically disabled due to the paralysis he incurred, 
and that he was unable to be employed in the position which he held 
when ordered into the active naval service in 1950. 

On the basis of information available, the Chief of the Bureau of 
Medicine and Surgery, Department of the Navy, has expressed an 
opinion that the clinical manifestations of poliédmyelitis began subse- 
quent to September 15, 1952, the effective date of Lieutenant Vogel’s 
release from active duty, but that the virus which caused the disease 


actually entered his system prior to midnight on that date. As a 
basis for such opinion it was stated : 


The incubation period of poliomyelitis is generally held to be variable, ranging 
from as short as five days to as long as thirty-five or more days. It is generally 
considered that the incubation period is about seven to ten days in duration with 
the virus gaining access to the tissues of the body seven to ten days prior to 
the onset of symptoms which represent the first phase of the clinical illness. 


Section 4 of the Naval Aviation Personnel Act of 1940, 54 Stat. 
864, as amended by section 1 of the act of June 20, 1949, 63 Stat. 201, 
Public Law 108, provides, in pertinent part, that— 


All officers, nurses, warrant officers, and enlisted men of the United States 
Naval Reserve or United States Marine Corps Reserve, who— 

(1) if called or ordered into active naval or military service by the Federal 
Government for extended naval or military service in excess of thirty days, 
suffer disability or death in line of duty from disease while so employed; or 

(2) if called or ordered by the Federal Government to active naval or 
military service or to perform active duty for training or inactive-duty 
training for any period of time, suffer disability or death in line of duty 
from injury while so employed; 

shall be deemed to have been in the active naval service during such period, and 
they or their beneficiaries shall be in all respects entitled to receive the same 
pensions, compensation, death gratuity, retirement pay, hospital benefits, and 
pay and allowances as are now or may hereafter be provided by law or regula- 
tion for officers, warrant officers, nurses, and enlisted men of corresponding 
grades and length of service of the Regular Navy or Marine Corps * * *., 





342 DECISIONS OF THE COMPTROLLER GENERAL [33 


The Judge Advocate General of the Navy has rendered an opinion 
to the effect that, considering the legislative history of the act, the 
term “suffer” should be construed so as to include the term “incur” and 
that a disease may be considered as incurred when it is contracted, 
and hence that the disability resulting therefrom may be considered 
as incurred when contracted. Accordingly, he concluded that the 
disability of Lieutenant Vogel resulting from poliomyelitis was suf- 
fered prior to September 15, 1952. This Office does not disagree with 
that conclusion. 


It is stated that consideration of the case of Lieutenant Vogel 
under regulations prescribed pursuant to Title IV of the Career Com- 
pensation Act of 1949, 63 Stat. 803, is contemplated to ascertain the 
existence and extent of his eligibility for disability retirement or sev- 
erance benefits under that Act, which requires determination by the 
appropriate Secretary that the member is “entitled to receive basic 
pay” and that, if a reservist, he “has been called or ordered to extended 
active duty for a period in excess of 30 days.” Decision is requested 
on the following questions: 


(a) In the absence of any further administrative action by the Department 
at this time, would disbursement to Lieutenant Vogel of properly computed 
active duty pay and allowances from 16 September 1952, or from any date 
subsequent thereto, to the present, represent a valid expenditure of appropriated 
funds? 

(b) If the answer to (a) is in the negative, what, if any, orders, certificate, 
or other type of administratively issued document would validate disbursements 
of the nature indicated, and to what extent? If the answer to (a) is in the 
affirmative, suggestions of your Office would be appreciated as to any type of 
evidentiary document which would facilitate either or both disbursements and 
audit in such a connection. 

(c) Would disbursements of active duty pay and allowances, properly com- 
puted, on the basis of executed current orders directing Lieutenant Vogel 
to report for active duty, which orders required no physical examination or 
directed reporting notwithstanding physical disqualification by reason of residual 
paralysis, represent valid expenditures of appropriated funds? 

(d) Would disbursements of disability retirement pay, properly computed, 
represent valid expenditures of appropriated funds if— 

(1) Paid from 1 October 1952 on the basis of a determination by the Sec- 
retary, absent any board proceedings, that all conditions of Title IV of the 
Career Compensation Act were met as of 15 September 1952? 

(2) Paid from the first day of the month following that within which a 
determination, as in (1) above, was made? 

(3) Paid as in (1) above, but on the basis of a determination by the Sec- 
retary pursuant to board recommendations in accordance with the normal pro- 
cedure followed in physical disability retirement cases? 

(4) Paid as in (2) above on the basis of determination pursuant to board 
recommendations as outlined in (3)? 

(5) Paid asin (4) above, but absent any determination that Lieutenant Vogel 
is entitled to basic pay or has currently been called or ordered to extended active 
duty for a period in excess of thirty days? 

(e) Would the answers to questions propounded under (d) above be equally 
applicable to disbursements of disability severance pay, properly computed, if 
a determination of entitlement to that benefit, rather than disability retirement 
pay, were rendered? 


Subsection (a) of section 402 of the Career Compensation Act of 
1949, 63 Stat. 816-817, reads as follows: 
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(a) Upon a determination by the Secretary concerned (1) that a member 
of a Regular component of the uniformed services entitled to receive basic pay, 
or a member of a Reserve component of the uniformed services entitled to 
receive basic pay who has been called or ordered to extended active duty for 
a period in excess of thirty days, is unfit to perform the duties of his office, 
rank, grade, or rating, by reason of physical disability incurred while entitled 
to receive basic pay; (2) that such disability is not due to the intentional 
misconduct or willful neglect of such member and that such disability was not 
incurred during a period of unauthorized absence of such member; (3) that 
such disability is 30 per centum or more in accordance with the standard schedule 
of rating disabilities in current use by the Veterans’ Administration; (4) that 
such disability was the proximate result of the performance of active duty; and 
(5) that accepted medical principles indicate that such disability may be of a 
permanent nature, the name of such member shall be placed upoh the tem- 
porary disability retired list of his service by the Secretary concerned and such 
member shall be entitled to receive disability retirement pay as prescribed in 
subsection (d) of this section: Provided, That if condition (5) above is met 
by a finding that such disability is of a permanent nature, such member may 
be retired by the Secretary concerned and, upon retirement, shall be entitled 
to receive disability retirement pay as prescribed in subsection (d) of this 
section: Provided further, That if condition (3) above is not met because the 
disability is determined to be less than 30 per centum, the member concerned 
shall not be eligi''e for any disability retirement provided in this section, but 
may be separated for physical disability from the service concerned and upon 
separation shall be entitled to receive disability severance pay as prescribed in 
section 403 of this title: Provided further, That any disability shown to have 
been incurred in line of duty during a period of active service in time of war 
or national emergency shall be considered to be the proximate result of the 
performance of active duty. 


The disability retirement benefits authorized by the said section 402 
wholly superseded the disability retirement benefits provided for in 


Public Law 108, except as the latter may be material in relation to 
the review provisions of section 302 of the Servicemen’s Readjustment 
Act of 1944, 58 Stat. 287, as amended. 30 Comp. Gen. 409. 

In decision of June 19, 1950, 29 Comp. Gen. 509, involving a mem- 
ber of the Marine Corps Reserve who was injured while on training 
duty, this Office held that under Public Law 108, above quoted, the 
member was entitled to continue in receipt of active-duty pay and 
allowances while hospitalized and while he was awaiting action on his 
disability retirement proceedings. And in several decisions of this 
Office the view has been expressed that a reservist coming within the 
purview of Public Law 108 and hospitalized for disability suffered in 
line of duty is entitled to active-duty pay and allowances not only 
during hospitalization but also after discharge from the hospital to 
the date the proper authorities determine that he continued to be 
disabled for his civilian pursuits. See 30 Comp. Gen. 185; 30 Comp. 
Gen. 476; and B-109544, February 12,1953. The results which would 
flow from the application of these principles in the case of Lieutenant 
Vogel are not clear on the present record. Such record indicates that 
retirement proceedings have not been instituted in his case because 
of doubt whether such proceedings would be legal and no adequate 
information has been furnished as to the date when he was discharged 
from Fitzsimmons Hospital ; the true extent of his physical disability 
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or the periods of his civilian employment since that time; the nature 
of his duties during such periods of employment; the extent of any 
improvement or change in his physical condition since he left Fitz- 
simmons Hospital; and the nature of any determinations which may 
have been made by the Bureau of Medicine and Surgery or other 
agency of the Navy Department respecting his physical condition 
since the termination of such hospitalization. Moreover, while it has 
been determined that Lieutenant Vogel suffered disability prior to 
midnight on September 15, 1952, such determination is not sufficient 
to bring his case within the terms of the above-quoted Public Law 108 
since he was detached from the Naval Training Center, Great Lakes, 
Illinois on September 11, 1952, and the period from September 12, 
1952, to September 15, 1952, was a period of travel home from active 
duty rather than a period during which he was “employed” on active 
naval or military service within the meaning of the said statute. In 
that connection see 29 Comp. Gen. 183 and decision of November 29, 
1951, B-104934. Accordingly, no firm determination of Lieutenant 
Vogel’s rights may be made at thistime. However, should the Bureau 
of Medicine and Surgery determine that the virus which caused his 
poliomyelitis entered his system prior to midnight on September 11, 
1952, then he would be entitled to active-duty pay and allowances for 
at least the periods during which he was hospitalized in St. Vincent’s 
Infirmary, Little Rock, Arkansas, and Fitzsimmons Veterans Admin- 
istration Hospital, Denver, Colorado, for the disability resulting from 
such disease. Questions (a) and (b) are answered accordingly. 

Respecting question (c) , this Office consistently has held that officers 
of the Naval Reserve who, subsequent to release from active duty, are 
ordered to “active duty” for medical treatment, hospitalization, and 
possible consideration of retirement proceedings, are not employed 
on active duty so as to be entitled to active duty pay and allowances, 
but are entitled to active-duty pay only if ordered to active duty for 
the actual performance of some duty, since it is clear that the Naval 
Reserve Act of 1938, 52 Stat. 1175— 

* * * contemplated an assignment to active duty, with pay and allowances, 
only of those members of the Reserve who are physically qualified therefor and 
that clearly it did not contemplate such assignment to “active duty” for hospital- 


ization, ete., of members who by reason of their physical condition were not 
expected to, ‘and probably could not, perform active duty. * * 


26 Comp. Gen. 107, 108. See 21 Comp. Gen. 781; 29 Comp. Gen. 535, 
537; and compare 22 Comp. Gen. 158; 27 id. 490. Accordingly, ques- 
tion (c) is answered in the negative. 

Regarding the several subdivisions of question (d) it is recognized 
in the Assistant Secretary’s presentation that section 402 (a) of the 
Career Compenstion Act requires, as a condition precedent to retire- 
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ment or payment of disability retirement pay, that the Secretary 
make the necessary disability retirement determinations while the 
member concerned is entitled to receive basic pay. 30 Comp. Gen. 
409, 414. Accordingly, assuming that it is determined by competent 
naval authority that the poliomyelitis virus entered Lieutenant Vogel’s 
system prior to midnight on September 11, 1952, the propriety of their 
considering his case under the retirement and severance pay provisions 
of section 402 of the Career Compensation Act of 1949, would depend 
upon whether, under the provisions of Public Law 108 as interpreted 
and applied in decisions of this Office (29 Comp. Gen. 509, 30 Comp. 
Gen. 185, and 30 Comp. Gen. 476) he would presently be entitled to 
active-duty pay and, if so, whether such entitlement, depending as 
it necessarily would on the provisions of the said Public Law 108 
and not directly on current active-duty status under competent orders, 
would be sufficient, when considered in conjunction with his earlier 
active-duty status, to justify the conclusion that he presently could 
be considered a member “entitled to receive basic pay who has been 
called or ordered to extended active duty for a period in excess of 
thirty days” within the meaning of the said section 402. As indi- 
cated above, the facts now before this Office would not justify a firm 
conclusion that Lieutenant Vogel presently is entitled to accrue active- 
duty pay and allowances from day to day. However, the Assistant 
Secretary’s letter of December 15, 1953, states that “Since his illness, 
Lieutenant Vogel has been physically handicapped and, as a result 
thereof, is apparently unable to be gainfully employed” causing “him 
and his family to undergo extreme personal hardship.” If it should 
develop that the facts are such as to entitle him to active-duty pay 
and allowances at the present time then it is believed that, while so 
entitled, he properly could be considered a “member * * * entitled to 
receive basic pay who has been called or ordered to extended active 
duty for a period in excess of thirty days” within the meaning of 
section 402 (a) of the Career Compensation Act and thus eligible to 
have his case considered under such section. While this conclusion 
is not the only one which might reasonably be drawn from the lan- 
guage of the said section 402 (a), it is believed that it is the one most 
consonant with the purpose and intent of the statute and that it is 
permissible under the language of the statute when it is considered 
that any pay or retirement rights Lieutenant Vogel may have stem 
from his active-duty status under orders contemplating active duty 
for more than thirty days and that he currently would be “entitled to 
receive basic pay if the facts are such as to entitle him, under Public 
Law 108, to active-duty pay continuously since the date of his release 
from active duty. 
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For reasons which are evident from the foregoing, questions (d) (1), 
(d) (2), and (d) (3), are answered in the negative. Questions (d) 
(4) and (d) (5) are answered by stating that if, in accordance with 
the usual retirement procedures under section 402 of the Career Com- 
pensation Act and the principles stated above, it should be authorita- 
tively determined that Lieutenant Vogel meets all the requirements 
for entitlement to disability retirement pay, such pay would be pay- 
able from the first day of the month following that in which the 
determination is made. Question (e) is answered in the affirmative. 

It is believed that after ascertainment and determination of all 
pertinent matters, as indicated above, it will be reasonably apparent 
whether, under Public Law 108 and the principles of the decisions 
cited above, Lieutenant Vogel is currently entitled to active-duty pay. 
If, however, there is any doubt on that score the matter should be 
submitted for further decision. If such a request should be received 
every effort will be made to give it early consideration. 

It is realized that the delay in determining Lieutenant Vogel’s 
rights has resulted largely from the uncertainty with regard to the 
extent of such rights and that it is unlikely similar delay will occur 
in any similar case arising hereafter. It is, of course, apparent that 
in the administration of laws such as Public Law 108 and section 402 
of the Career Compensation Act any administrative or other deter- 
minations necessitated by such provisions should be made with reason- 
able promptness. 


[B-117998] 
Decedents’ Estates—Pay—Creditors’ Claims 


Under the act of June 30, 1906, as amended by the act of February 25, 1946, 
which governs distribution of amounts due estates of deceased military person- 
nel, no provision is made for payment to a general creditor of the decedent’s 
estate, and therefore the sole creditor of a deceased member of the uniformed 
services, who was decedent’s “only friend,” is not entitled to payment of claim 
from arrears of pay due decedent unless claim is presented by a duly appointed 
legal representative of the estate. 

The claim of a duly appointed legal representative for arrears of pay due a 
decedent's estate may be allowed only upon a showing that there are surviving 
heirs of the decedent or claims of established creditors that have been allowed 
by the Probate Court, the rule of the accounting officers being that the claim of 
a legal representative will not be allowed where the sole result would be an 
escheat to the State. 


Assistant Comptroller General Weitzel to Frank Sauter, February 
8, 1954: 


Reference is made to your letter dated November 12, 1953, relative 
to your claim for retired pay due the estate of Jacob Roth, late ser- 
geant (retired), United States Army, who died August 26, 1953. 
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The application which you filed for the amount due does not show 
that the decedent is survived by a widow or heirs, your claim being 
presented as his “only friend” and on the basis that he owed you for 
room and board. By letter dated November 5, 1953, from the Claims 
Division of this Office, you were advised that under the provisions of 
the act of February 25, 1946, 60 Stat. 30, which governs the distribu- 
tion of amounts due the estate of deceased military personnel, no 
provision is made for the payment of any amount due to a general 
creditor of a decedent’s estate and that payment may be made only 
to a duly appointed legal representative of the estate. In the letter 
of November 12, 1953, you state that the decedent lived with you for 
the past 15 years, paying for his room and meals monthly; that you 
transacted all his personal affairs for him, and that he had no debts 
other than the amount owed to you for room and board. You urge, 
therefore, that the amount due be paid to you. 

While appreciating your feelings in the matter, I trust you will 
understand that, in the settlement of accounts of deceased members of 
the Army, this Office must be governed by the applicable Federal 
statute. The sole authority of this Office for disposing of amounts 
found to be due the estates of deceased members of the Army is the 
cited act of February 25, 1946, which provides that where no demand 
is presented by a duly appointed legal representative of the estate, 
the accounting officers may allow the amount due to the legal heirs 
specified in the statute and in the order of precedence therein set 
forth. No provision is made for payment to a general creditor of 
the decedent’s estate. Where there are creditors who, prior to settle- 
ment, present claims showing indebtedness by the decedent to them, 
the accounting officers will not undertake to distribute the amount 
due from the United States but will authorize payment only to a duly 
appointed legal representative of the estate, that is, to an executor 
or an administrator appointed by a proper court of the jurisdiction 
where the decedent was domiciled at the time of his death. Should 
you have yourself appointed such legal representative of the estate 
consideration will be given to a claim presented in that capacity for 
the amount due—approximately $129—accompanied by an authen- 
ticated copy of the letters of appointment and a showing that there 
are surviving heirs of the decedent or claims of creditors that have 
been allowed by the Probate Court, it being the rule of the accounting 
officers that the claim of a legal representative will not be allowed 
where the sole result would be an escheat to the Stata. 24 Comp. Dec. 
437; 17 Comp. Gen. 49. Any claim by a legal representative of the 
estate should be addressed to the General Accounting Office, Claims 
Division, Washington 25, D. C. 


801979°—54——_28 
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Interest—Funds Advanced From Revolving Fund, Small 
Business Administration 


The requirement of section 204 (b) of the Small Business Act of 1953 for the 
payment of interest on funds advanced from the Revolving Fund, Small Business 
Administration “when requested” by the Small Business Administration is ap- 
plicable only to funds advanced for the purposes enumerated in sections 207 (a) 
(b) (ce) and (d) of the act, and therefore funds authorized by the Supplemental 
Appropriation Act of 1954 to be transferred from the Revolving Fund to the 
appropriation “Salaries and Expenses, Small Business Administration” for 
administrative expenses—a separate purpose—do not come within the purview 
of section 204 (b) of the act. 

Comptroller General Warren to the Secretary of the Treasury, 


February 9, 1954: 


Reference is made to letter of October 23, 1953, from the Acting 
Secretary of the Treasury, requesting a decision as to whether the 
amount of $1,575,000—authorized by the Supplemental Appropriation 
Act, 1954, Public Law 207, 67 Stat. 418, 427, to be transferred from 
the “Revolving Fund, Small Business Administration” to the appro- 
priation “Salaries and Expenses, Small Business Administration, 
1954” for administrative expenses in connection with activities financed 
under said fund—is subject to the payment of interest required to be 
paid on advances from that fund by section 204 (b) of the Small 
Business Act of 1953, Public Law 163, 67 Stat. 232, 233. 

There was enclosed with the Acting Secretary's letter a copy of a 
letter dated October 6, 1953, from the Acting Administrator, Small 
Business Administration, to you, contending that the transfer should 
be made without a charge for interest because the major portion of 
the funds available for the financial assistance program will be utilized 
in endeavors which will not result in any lending operations and, as 
such, cannot be considered potentially recoverable by any differential 
in interest charges. Also, it is urged in the letter of October 6, that 
interest is required to be charged on only “advances” as distinguished 
from the “transfer” authorized under Public Law 207. 

Section 204 (b) of the Small Business Act of 1953, 67 Stat. 235, 
authorized the establishment of the revolving fund in the Treasury 
and the appropriation of not to exceed $275,000,000 thereto for the 
purposes enumerated in sections 207 (a), (b), (c) and (d) of that Act. 
Also, it provided for advances to the Small Business Administration 
from tlfe revolving fund when requested by the Administration and 
required the payment of interest “on the amount of the advances out- 
standing at the close of each fiscal year.” By Public Law 207, the 
Congress, in addition to appropriating $2,200,000 for administrative 
expenses of the Small Business Administration, authorized the trans- 
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fer of not to exceed $1,575,000 to the salaries and expenses appropria- 
tion from the revolving fund for administrative expenses in connection 
with activities financed under the fund. As stated in the letter of 
the Acting Administrator, the legislative history of the appropriating 
act affords no aid in the matter. 

As indicated above, the provisions of section 204 (b) of Public Law 
163 require interest to be paid by the Small Business Administration 
on amounts advanced to it from the revolving fund “when requested 
by the Administration,” which advances in turn are to be used only 
for the purposes enumerated in sections 207 (a), (b), (c) and (d) of 
the act. The said provisions of the act contain no authorization or 
indication that any part of the funds so advanced were to be used 
for administrative expenses. Rather, section 222 authorizes the ap- 
propriation of such sums as may be necessary and appropriate for 
carrying out the provisions and purposes of the act. Therefore, when 
the Congress, by Public Law 207, authorized the transfer of $1,575,000 
from the revolving fund to the salaries and expenses appropriation of 
the Administration for administrative expenses in connection with 
activities financed under the fund, it must be concluded that such 
action constituted an authorization for the use of such amount for 
an additional and separate purpose than was contemplated when the 
basic legislation was enacted. Accordingly, and since the amount so 
authorized to be transferred is not to be used for any of the purposes 
enumerated in sections 207 (a), (b), (c), and (d), it is my opinion 
that interest is not payable on such amount. 

It is not exactly clear from the letter of October 6, 1953, from the 
Acting Administrator, Small Business Administration, to you, as to 
the extent to which the amount transferred is to be used in defraying 
administrative expenses of said agency. In such connection, it is to 
be understood that no part of the amount transferred as provided by 
Public Law 207 is to be used for any administrative expenses except 
those which may be said to be reasonably incident and necessary to 
carrying out those activities financed from the revolving fund as set 
forth in sections 207 (a), (b), (c), and (d) of the act. 

A copy of this decision is being forwarded to the Acting Adminis- 
trator, Small Business Administration, for his information. 


[B-117165] 


Pay—Promotions—Temporary—Appointment Letter Is- 
sued But Withheld Because of Officer’s Hospitalization 


The regulations controlling temporary promotions of Naval officers under the 
act of July 24, 1941, which were in effect during the period preceding January 16, 
1946, clearly provided that no individual was to be temporarily promoted unless 
physically qualified for the duties of the higher temporary grade, and therefore 
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a Naval officer whose temporary appointment to a higher grade prior to such 
date was withheld because officer was found not physically qualified for pro- 
motion is not entitled to pay and allowances of the higher temporary grade 
under section 5 of the act of June 30, 1942, from date of appointment letter an- 
nouncing such temporary promotion. 


Assistant Comptroller General Weitzel to Dudley S. Knox, February 
11, 1954: 


Reference is made to your letter of September 11, 1953, requesting 
review of settlement dated September 8, 1953, which disallowed the 
claim of Lieutenant Commander Arthur Robert John Lewis Pieper, 
United States Naval Reserve, Retired, for the difference between 
the active duty pay and allowances of a commander and those of a 
lieutenant commander for the period September 12, 1944, to February 
26, 1946. 

The record indicates that Lieutenant Commander Pieper was 
transferred on June 1, 1939, to the honorary retired list of the Naval 
Reserve and that on May 7, 1941, he reported for extended active 
duty and was released to inactive status on February 26, 1946. His 
claim for active duty pay and allowances as a commander, U.S. Naval 
Reserve, for the period September 12, 1944, to February 26, 1946, is 
based on the announcement of his appointment for temporary service 
in such higher grade on September 12, 1944, pursuant to the authority 
contained in the act of July 24, 1941, 55 Stat. 603, 34 U. S. C. 350. 
The said temporary “appointment,” not having been declined by 
Lieutenant Commander Pieper, is claimed to entitle him, under the 
provisions of section 5 of the act of June 30, 1942, 56 Stat. 465, 50 
U.S. C. War Appendix, 810, to the pay and allowances of the higher 
temporary grade of commander from the date of the appointment 
letter, September 12, 1944. 

Section 4 (a) of the act of July 24, 1941, 55 Stat. 603, 34 U.S. C. 
350c (a), authorizes the temporary appointment of commissioned or 
warrant officers on the retired list of the Navy or Marine Corps (in- 
cluding retired personnel of the Naval Reserve and Marine Corps 
Reserve—34 U.S. C. 350} (a)) while on active duty, to higher ranks 
or grades on the retired list and further provides that any officer so 
appointed shall, while on active duty, be entitled to the same pay and 
allowances as officers of like grade or rank with equivalent service on 
the active list. Section 5 of the act, 55 Stat. 604, 34 U.S. C. 350d, 
provides that the temporary appointments under the authority of said 
act shell be made in such numbers as the President may determine 
that the needs of the service require “and in such manner and under 
such regulations as he may prescribe.” 

Regulations, approved by the President, governing the temporary 
appointments authorized by the act of July 24, 1941, provided that 
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examinations other than physical were not required in making such 
temporary appointments and promotions; that no individual was to 
be temporarily appointed or temporarily promoted unless physically 
qualified to perform all the duties of the grade or rank for which 
designated; and that notwithstanding the foregoing, special service 
officers of the Naval Reserve and Marine Corps Reserve and personnel 
of the retired list on active duty would be eligible for temporary ap- 
pointment or promotion if physically qualified for active duty. Also, 
the said regulations further provided that there should not be ex- 
cluded from temporary promotion any officer in whose case the medical 
authorities reported that his physical disqualification was occasioned 
by wounds received in the line of duty and that such wounds did not 
incapacitate him for other duties in the grade to which he was to be 
promoted. 

Additional and supplemental regulations published in Navy De- 
partment Bulletin, Letter No. 42-1117, dated December 8, 1942, pro- 
vided that personnel not physically qualified were not eligible for 
temporary appointment or temporary promotion under the act of 
July 24, 1941, and that personnel under treatment in hospitals or on 
sick leave were not considered as physically qualified. It was further 
provided that commissioned officers, including retired commissioned 
officers on active duty, designated for temporary promotion were to 
be examined by at least one medical officer to determine their physical 
fitness and that dependent upon a finding of physical fitness and if the 
appointee was further considered by his commanding officer to be 
professionally qualified the appointment could then be delivered. 
Otherwise, the temporary promotion was required to be held in 
abeyance. 

In Navy Department Bulletin, Letter No. 43-1100, dated May 20, 
1943, setting forth the approved procedure for effecting temporary 
appointments and promotions under the act of July 24, 1941, the com- 
manding officer of an appointee was authorized to withhold delivery 
of the temporary appointment if in his opinion the appointee lacked 
the mental, moral, or professional fitness to perform the duties of the 
grade or rank to which designated and, if the appointee was not 
physically qualified or if involved in disciplinary action the command- 
ing officer was directed to withhold the appointment. See also Navy 
Department Bulletin, Letter No. 43-1587, dated October 29, 1943, ex- 
cluding officers on sick leave or under treatment in hospitals from 
such temporary appointments or promotions. With respect to the 
effective date of active duty pay and allowances of the higher grade 
or rank, it was specifically provided in the latter regulations that 
“When the appointment has been delivered and not declined, appointee 
is, by law, entitled to the pay and allowances of the rank to which ap- 
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pointed from the date appointment is made by the President.” In the 
event the appointee was not physically qualified or if considered as 
not mentally, morally, or professionally fit, the commanding officer 
was required to withhold the appointment and the authority therefor 
was then terminated. 

These regulations, having the force and effect of law, clearly pro- 
vided that no individual was to be temporarily appointed or tem- 
porarily promoted under the act of July 24, 1941, unless he was 
physically qualified and deemed to be mentally, morally, and pro- 
fessionally fit for the duties of the higher temporary grade or rank. 
Consequently, the issuance of a temporary appointment or temporary 
promotion by the President did not become effective unless the ap- 
pointee met the physical as well as the other qualifications prescribed. 
Hence, where an appointee could not meet the prescribed qualifica- 
tions, the temporary appointment or temporary promotion was re- 
quired to be withheld and the temporary appointment or temporary 
promotion in any such case did not become legally effective. 

The Department of the Navy reports that Lieutenant Commander 
Pieper’s “temporary appointment as Commander was withheld, as he 
was found to be not physically qualified for promotion due to hos- 
pitalization.” Accordingly, it will be seen that such appointment 
was not legally consummated and hence, for purposes of pay and al- 
lowances of the higher temporary grade or rank, does not come 
within the purview of the said section 5 of the act of June 30, 1942. 

You refer to decision of March 13, 1950, B-92865, to the Secretary 
of the Navy, in the case of Ensign Casper H. Ebert, where it was 
held that under the provisions of section 5 of the act of June 30, 1942, 
“Ensign Ebert’s appointment as a lieutenant (junior grade) for 
temporary service became effective on February 1, 1947, for all pur- 
poses, assuming that he has not expressly declined such appointment, 
and he was entitled to the pay and allowances of that rank while on 
active duty from and after February 1, 1947.” Ensign Ebert ap- 
peared before a naval retiring board on January 9, 1947, and then pro- 
ceeded to his home according to orders; and while at home awaiting 
further orders, pending action on the proceedings of the naval retiring 
board, he was appointed on February 1, 1947, by the President, to the 
rank of lieutenant (junior grade) for temporary service under the pro- 
visions of the act of July 24, 1941. Ensign Ebert apparently did 
not become aware of such temporary appointment until a later date 
and in the meantime on August 1, 1947, he was placed on the retired 
list. The conclusion that Ensign Ebert was entitled to the pay and 
allowances of the higher temporary grade from and after February 
1, 1947, the date on which his appointment was made by the President, 
was required by reason of the fact that the physical requirements for 
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temporary promotion theretofore in effect had been canceled by the 
Secretary of the Navy on January 16, 1946. See ALNAV 28, 1946, 
published in Navy Department Bulletin, Letter No. 46-205, dated 
January 16, 1946, which in pertinent part provided that “Paragraph 
3 (d) and physical requirements for promotion set forth in BuPers 
Cire. Ltr. 222-43 [Navy Department Bulletin, Letter No. 43-1587, 
dated October 29, 1943] are hereby canceled.” 

However, the cancellation on January 16, 1946, of the physical re- 
quirements for temporary promotions made under the act of July 24, 
1941, was not retroactive in its application and does not set aside the 
physical requirements for such temporary promotions which were in 
effect in the month of September 1944. Accordingly, the disallow- 
ance of Lieutenant Commander Pieper’s claim in the settlement of 
September 8, 1953, was correct and is sustained. 


[B-118378] 


Allowances and Differentials—Cost-of-Living Allowances— 
Territorial Allowance—Natives or Residents of Place of 
Employment 


Under section 207 of the Independent Offices Appropriation Act, 1949, as 
amended, which makes funds available to pay cost-of-living allowances to persons 
stationed outside the continental United States or in Alaska, persons employed 
outside the continental United States whose rates of basic compensation are 
fixed by statute are entitled to payment of such allowance prescribed for the 
post at which they are serving, even though residents of such area at time of 
recruitment. 


Comptroller General Warren to the Chairman, United States Civil 
Service Commission, February 11, 1954: 


Reference is made to your letter of January 18, 1954, requesting a 
decision whether section 207 of the Independent Offices Appropriation 
Act, 1949, approved April 20, 1948, 62 Stat. 194, as amended by section 
104 of The Supplemental Independent Offices Appropriation Act, 1949, 
approved June 30, 1948, 62 Stat. 1205, and the regulations promul- 
gated thereunder, are broad enough to permit the receipt of a cost- 
of-living allowance established by the Civil Service Commission for 
an area (pursuant to Executive Order No. 10000 issued under author- 
ity of the section), by persons Federally employed in the area whose 
basic rates of compensation are fixed by statute and who, at the time 
of recruitment, were residents thereof. 

Section 207 of the Independent Offices Appropiation Act, 1949, as 
amended, 62 Stat. 1205, is as follows: 


Any appropriations or funds available to the executive departments, inde- 
pendent establishments, and wholly owned Government corporations for the 
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payment of salaries and compensation to persons stationed outside the conti- 
nental United States or in Alaska whose rates of basic compensation are fixed 
by statute, shall be available for the payment of additional compensation to 
such persons, based on living costs substantially higher than in the District of 
Columbia, or conditions of environment which differ substantially from condi- 
tions of environment in the States and warrant additional compensation as a 
recruitment incentive, or both such factors: Provided, That such additional 
compensation, except as otherwise specifically authorized by law, shall be paid 
only in accordance with regulations prescribed by the President establishing 
rates of such additional compensation and defining the area, groups of positions, 
and classes of persons to which each such rate applies: * * * 

The regulations prescribed by Part II of Executive Order No. 
10000, September 16, 1948, and the implementing regulations of the 
Civil Service Commission, provide that the territorial cost-of-living 
allowance is payable to each employee whose basic compensation is 
fixed by statute and who is serving at a post for which such an allow- 
ance has been prescribed. 

The question presented arises primarily from the use in the statute 
of the term “stationed” in the phrase “to persons stationed outside the 
continental United States,” the phrase originally being “to persons 
employed outside the continental United States.” 

While the assignment of an employee to a post of duty may involve 
movement on his part, the term “stationed,” in ordinary usage, does 
not encompass such movement but refers merely to being assigned to 
a post of duty. See Webster’s New Internationa] Dictionary. Con- 
sequently, and the legislative history of the section not warranting the 
ascribing to the term “stationed” any significance other than its usual 
meaning—assigned to a post of duty—it is concluded that local resi- 
dents are entitled under the terms of section 207, as amended, and the 
current regulations to payment of the cost-of-living allowance pre- 
scribed for the post at which they are serving. 


[B-116946] 


Compensation—Position Reallocation—Initial Salary 
Rates—Saved Compensation 


An employee occupying a position initially allocated by the Civil Service Com- 
mission and subsequently administratively reallocated to a higher grade but 
upon review by the Commission certified back to the lower grade—no revision of 
the Commission’s standards and procedures being involved—may not, under ad- 
ministrative rate fixing provisions of section 25.103 (b) (2) of the Federal 
Employees Pay Regulations, be permitted to retain a salary step in the lower 
grade based upon the “highest previous rate” received in the higher grade. 

An employee occupying a position initially allocated by the Civil Service Com- 
mission and subsequently administratively reallocated to a higher grade but 
upon review by the Commission reallocated to a grade one lower than initially 
allocated, may, under the administrative rate fixing authority of section 25.103 
(b) (1) of the Federal Employees Pay Regulations, receive the benefit of the 
“highest previous rate” received while occupying the position as initially allo- 
cated by the Commission. 
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An employee occupying a position initially allocated by the Civil Service Com- 
mission which, at the time of reallocation downward by the Commission, was the 
same or substantially the same one occupied by the employee at the time the 
Classification Act of 1949 became effective—a fact to be ascertained rather than 
assumed—may be permitted, under the saved salary provisions of section 25.103 
(e) of the Federal Employees Pay Regulations, to continue to receive the salary 
rate he was receiving on the date the position was reduced. 

Under the saved salary provisions of section 25.103 (e) of the Federal Employees 
Pay Regulations an employee whose position, after the effective date of the 
Classification Act of 1949, was administratively reallocated upward one grade 
may, upon a subsequent two-grade downward reallocation of the position by the 
Civil Service Commission, have saved the salary rate he would have received 
on the date of the action by the Commission had no administrative reallocation 
upward intervened. 

Section 25.103 (e) of the Federal Employees Pay Regulations—promulgated 
pursuant to the Classification Act of 1949—saving to employees salaries at- 
tached to positions reallocated downward, is applicable only so long as such 
employees remain in the same positions which they occupied on the effective date 
of Title VI of the act, and therefore an employee who is reassigned to a position 
in the same grade in another line of work, after the effective date of the act, and 
who, two weeks later, is reassigned back to original position, is not entitled 
upon a subsequent downward position reallocation to saved compensation bene- 
fits of such section. 


Comptroller General Warren to the Secretary of State, February 
15, 1954: 


Reference is made to the Under Secretary for Administration’s letter 
of September 5, 1953, with enclosures, requesting consideration of, 
and decision upon, several questions relative to the proper applica- 
tion of the provisions of sections 25.103 (b) (1) and (b) (2), 25.103 


(e), and 25.103 (f) of the Federal Employees Pay Regulations, to 
the cases of certain employees of the Department of State. 
The pertinent facts are set forth in the letter, as follows: 


1. The Department formerly had four positions in the Payroll Section of 
the Division of Finance allocated by the Civil Service Commission as 
follows, * * * 

a. Payroll Clerrk—GS-543-4-5203 allocated November 20, 1947 

b. Payroll Clerk—GS-543-4-5201 allocated November 20, 1947 

ce. Payroll Clerk—(Control Clerk )—GS-—543-5-5198 allocated August 25, 1947 

d. Payroll Clerk—(Control Clerk)—GS-543-5-5197 allocated November 20, 
1947 

2. These positions were reallocated by the Department on March 27, 1952, 

respectively as follows: 
a. Payroll Clerk—GS-543-5-S 5755 
b. Payroll Clerk—GS-—543-5-S 5758 
ec. Payroll Supervisor—GS-—543-6-S 5756 
d. Payroll Supervisor—GS-—543-6-S 5757 

3. As a result of the post-audit of the Civil Service Commission these four 
positions were certified to the Department as Payroll Clerk, GS-543-4 on 
June 11, 1953. 


The questions propounded in connection with the demotion of the 
incumbents to the GS-4 positions will be stated and answered in the 
order in which they are presented. 

Question (1) May the employees who occupy these positions be permitted to 


retain a salary step in GS-4 under 25.103 (b) (2) based upon “highest previous 
rate” on the basis that the published amendment to the standards and the 








356 DECISIONS OF THE COMPTROLLER GENERAL [83 






internal Civil Service Commission memorandum constituted a fundamental 
change in the standards? 


Example: Employee Jones (who was not in the Department on October 30, 
1949) 
7-22-51 Promoted Payroll Clerk GS-4 #-~_ $2,875 [GS-543-4-5203] 
4-27-53 Promoted Payroll Clerk GS-5 #-- $3,410 [GS-543-5-S 5755] 
The GS-5 is an agency allocated position. If an affirmative answer to Ques- 
tion 1 is in order, are we correct in assuming that he could receive upon demotion 
to the GS-4 position, a salary rate of $3,415? 


It is understood to be contended that the Civil Service Commission 
action reducing the positions was the result of its revised standards 
and procedures, which were promulgated after the reallocation of 
the positions by the Department of State. However, it appears that, 
in fact, said standards and procedures were revised to provide for 
a single grade GS-4 level whereas, previously, they provided for a 
grade GS-3 and a GS-4 level, and that, in essence, the revision raised 
the GS-3 level to GS-4. By letter dated December 31, 1953, in reply 
to a request by this Office for a report in the matter, the Commission 
reported that the “revision in no way affected the then current GS 
and GS-5 levels which levels were used in classifying the State Depart- 
ment’s positions.” Hence, so far as disclosed by information avail- 
able here, the revision of standards and procedures had no effect 
whatever upon the allocation of the positions. In light of the stated 
facts and circumstances, question (1) is answered in the negative. 
Cf. 30 Comp. Gen. 319; B-110864, November 6, 1952. 

Question (2): If Question 1 is answered in the negative, are we correct in 
assuming that the last sentence of Section 25.103 (b) (2) of the regulations and 
decision B-113.131 of May 14, 1953, are applicable, and that these employees may 
receive a salary rate in GS-4 which they would have attained in GS-4 had they 
been in this grade continuously and had no agency allocation occurred? Or 


may they receive the benefit of “highest previous rate” received while occupying 
a GS-5, Civil Service Commission allocated position? 


Example: Employee Smith: 
5-29-49 


Promoted Payroll Clerk GS-4 #_ $2, 724 
42-50 Promoted Payroll Clerk GS-5 




















































































































fies ict eackee 8,100 (CSC allocation) 
I I i ies 3,660 
4-27-52 Promoted Payroll Supvr. GS-6 

IT pale cccenisisecncnib es win. aces bosiipe 3, 795 (Agency allocation) 








6-11-53 Civil Service Commission certified position to GS-4. 


May her salary be determined in the GS-4 to which she is now being demoted 
by computing the periodic step increases from May 29, 1949, when she first was 
promoted to GS-4, which would have allowed her to attain the rate of $3,495 in 
May 1953 had she remained in the GS-4 position? Or may the Department use 


$8,660 as the “highest previous rate” and establish her salary in the GS-4 to 
which she is being demoted at $3,655? 


Sections 25.103 (b) (1) and (e) of the Federal Employees Pay 
Regulations provide, as follows: 



































(b) (1) Subject to the mandatory requirements of paragraph (d) of this 
section and section 25.104, an employee who is reemployed, transferred, reas- 
signed, promoted, repromoted, or demoted may be paid at any scheduled rate for 
his grade which does not exceed the employee’s highest previous rate. If the 
employee's highest previous rate falls between two scheduled rates of the new 
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grade, he may be given the higher rate. If the employee's existing rate of basic 
compensation is less than the minimum scheduled rate of the new grade, his 
compensation shall be increased to the minimum rate. 

(e) Employees who on the effective date of Title VI of the Classification Act 
of 1949 occupied positions (1) which immediately prior to such date were sub- 
ject to the Classification Act of 1923, as amended, (2) which were initially al- 
located to any of the grades of the Classification Act of 1949 in the manner pre- 
scribed therein, and (3) which thereafter are reduced below such grade, may 
continue to receive the same rates of basic compensation which they received 
on the effective date of the action taken to reduce the grade of such position, 
so long as they remain in the same positions which they occupied on the effective 
date of Title VI. (Italics supplied.) 


The referred-to decision of May 14, 1953, B-113131, 32 Comp. Gen. 
520, held that the GS-9 salaries in the examples there considered were 
saved by section 25.103 (e) of the Federal Employees Pay Regula- 
tions, for the reason the employees involved had not ceased to occupy 
the same positions held by them on the date of the Classification Act 
of 1949, 63 Stat. 954. Accordingly, upon the basis of the facts cov- 
ered by this question that decision is not applicable. However, under 
the facts involved here employee Smith reasonably may be said to 
fall within the language of section 25.103 (b) (1). Hence, the em- 
ployee may receive the benefit of her “highest previous rate” received 
while occupying the GS-5 (Civil Service Commission allocated) po- 
sition on March 30, 1952, and her salary established in the GS-4 
position, to which she now is demoted, at the rate of $3,655 per annum. 

Question (3) : Employee Brown was in one of the Civil Service Commission al- 
located positions, GS-5 #5198 on October 30, 1949. For administrative reasons 
he had not been promoted or reassigned to one of the positions administratively 
allocated to GS-5 or GS-6 by the Department. Can it be assumed that the 
GS-5, #5198 Civil Service Commission allocated position which Employee Brown 
still occupied on date of certification by the Commission is the position now 


being reduced below such grade so that 25.103 (e) would be applicable and the 
incumbent permitted to receive salary of $4,035 which he was receiving on date 
grade of position was reduced? 

Example: Employee Brown: 


3-20-49 Promoted Payroll Clerk CAF-5 # 


10-30-49 
11-13-49 
11-12-50 
11-11-51 
If the position of employee Brown at the time of the reallocation 
downward by the Civil Service Commission was the same or sub- 
stantially the same one occupied by him at the time the Classification 
Act of 1949 became effective—a fact to be ascertained rather than to 
be assumed—then the incumbent may be permitted to continue to 
receive the salary rate of $4,035 per annum, which he was receiving 
on the date the grade of the position was reduced. See 31 Comp. 
Gen. 202; 32 zd. 520. 


Question (4): May an employee who was in the Department on October 30, 
1949, in a position allocated by the Civil Service Commission, CAF-5, #5198, 
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whose position subsequently was administratively reallocated by the Depart- 
ment to GS-6, and whose position is now being reallocated downward to GS-4 
by certification of the Civil Service Commission, be allowed the saved rate based 
on the application of 25.103 (e) of the Federal Employees Pay Regulations and 
B-113.131 May 14, 1953, by disregarding the agency reallocation to GS-6 and 
computing this employee’s saved rate by continuing periodic step increases in 
the GS-5 grade from April 13, 1952, so that her salary now in GS-4 could be 
established at $3,910, which is the step in GS-5 which she would have attained 
in April 1953, had no agency reallocation occurred? 


Example : Employee Doe: 
4-17-49 Promoted Payroll Clerk CAF-5_. $2,974 (CSC allocation) 
10-30-49 Class. Act GS-5 3, 100 [5198] 
4-16-50 5 3, 225 
4-15-51 3, 350 
4-13-52 3, T85 
4-27-52 7 Payroll Supvr. GS-6 3,920 (Dept. allocation) 
5756. 
6-11-53 CSC certified position to GS-4. 


This question is answered in the affirmative. See the decisions 
cited in the answer to question (3). 


Questions (5) and (6) partake of the nature of hypothetical situa- 
tions; hence, no specific answers thereto may be given at this time. 
21 Comp. Gen. 83. However, should a specific case about which a 
question regarding the rate of compensation arise, such case upon the 
submission thereof here will receive special consideration and a de- 
cision rendered accordingly. But see, generally, in this connection, 
32 Comp. Gen. 527; B-115956, July 8, 1953. 


Question (7) : May an employee who was on the Civil Service Commission al- 
located GS-5 #5198 payroll position on October 30, 1949, and who was reas- 
signed to a GS-5 position in another line of work and reassigned two weeks later 
to the same GS-5 payroll position prior to its administrative reallocation to GS-6, 
be permitted to retain the highest salary earned in GS-5 plus any within grade 
promotions, under 25.103 (e) ? 


Example: Employee Green : 
9-18-49 PSI Control Clerk CAF-5 #5198 
10-30-49 Class Act GS-5 (543) 
9-17-50 
4-29-51 Trans. & Reassign. (Statistical Clerk) GS-5 
(1531) 
5-14-51 Trans. . Reassign. (Control Clerk) GS-5 (548) 


9-16-51 
4-27-52 


Could Employee Green’s salary in the GS-4 to which she is now being demoted 
as a result of the certification by the Civil Service Commission, be established 
at a saved rate under 25.103 (e) by disregarding the agency reallocation to 
GS-6, and computing periodic step increases in the GS-5 from 9-16-51 to $4,035 
about 9-16-52 so that now upon demotion to GS-4 she could receive a salary 
of $4,035? 


Since it is understood that the employee’s reassignment to a GS-5 
position “in another line of work” on April 29, 1951, was not con- 
templated at the time to be a temporary one, question (7) is answered 
in the negative. 31 Comp. Gen. 202; id. 537. 
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[B-118479] 


Delegation of Authority—Administrative Officers—Ex- 
penditures for Illustrations, Engravings, or Photographs 


The Chairman of the Civil Service Commission is designated as the presiding 
head of the Commission by Reorganization Plan No. 5 of 1949, and is expressly 
authorized to designate officers and employees to perform functions relative to 
the use and expenditure of funds, and therefore the certification function im- 
posed upon the heads of the executive departments by the act of March 3, 1905, 
with respect to the inclusion of illustrations, engravings, or photographs in 
printed matter, may be delegated by the Chairman of the Civil Service Commis- 
sion to a subordinate. 

Comptroller General Warren to the Chairman, United States Civil 


Service Commission, February 15, 1954: 


Reference is made to your letter of January 26, 1954, requesting 
a decision as to whether you may delegate to a subordinate the certifi- 
cation function required of the head of the executive department or 
Government establishment concerned by the act of March 3, 1905, 
33 Stat. 1213, 44 U.S. C. 118, as follows: 

* * * no part of the appropriations made for printing and binding shall be 
used for any illustration, engraving, or photograph in any document or report 
ordered printed by Congress unless the order to print expressly authorizes the 
same, nor in any document or report of any executive department or other 
Government establishment until the head of the executive department or Gov- 
ernment establishment shall certify in a letter transmitting such report that the 
illustration is necessary and relates entirely to the transaction of public business. 

You refer to Reorganization Plan No. 5 of 1949, effective August 
20, 1949, 63 Stat. 1067, providing for reorganizations in the Civil 
Service Commission, and quote the provisions of section 2 (a) (5) 
thereof which transfer to the Chairman the functions of the Commis- 
sion with respect to “the use and expenditure of funds.” Also, you 
quote the provisions of section 2 (b) of the said Reorganization Plan 
which provide that “The functions transferred by the provisions of 
sections 2 (a) (2) to2 (a) (6), inclusive, of this reorganization plan 
shall be performed by the Chairman or, subject to his direction and 
control, by such officers and employees under his jurisdiction as he 
shall designate.” 

In connection therewith, the view is expressed that since the Chair- 
man of the Civil Service Commission is expressly authorized by the 
Reorganization Plan to designate officers and employees to perform 
functions relative to “the use and expenditure of funds,” and since 
the certification function provided for in the quoted act of March 3, 
1905, belongs to the Chairman, such certification function may be 
delegated by him to “such officers and employees under his jurisdic- 
tion as he shall designate.” 

By the terms of section 1 of the Reorganization Plan the Chairman 
of the Civil Service Commission is designated a3 the “presiding head” 
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of the Commission. Cf. 25 Comp. Gen. 467; 26 id. 249. In view of 
that section and the sections cited by you, which, considered together, 
reasonably may be construed as you suggest—see in that connection 
29 Comp. Gen. 519; 30 id. 366—you are advised that you would be 
authorized to delegate to a subordinate of the Civil Service Commis- 
sion the function of furnishing certificates of the character set forth 
in the act of March 3, 1905, supra. 


[B-118276] 


Post Office Department—Mails—Penalty Mail Costs 


The act of Aug. 15, 1953, which amended the Penalty Mail Act of 1948 by re- 
quiring only departments, agencies, and establishments of the Government to 
reimburse the Post Office Department with an equivalent amount of postage due 
therefor, is not applicable to State Agricultural Experiment Stations and State 
Extension Directors, so that the free mailing privileges authorized for such or- 
ganizations by the acts of March 2, 1887, and June 30, 1914, are not affected by 
the act of Aug. 15, 1953, and therefore the Department of Agriculture appropria- 
tions for the Extension Service are not available to reimburse the Post Office 
Department for the cost of mail. 


Comptroller General Warren to the Secretary of Agriculture, 
February 16, 1954: 


Reference is made to letter dated January 7, 1954, from the Assistant 
Secretary of Agriculture, requesting a decision as to the applicability 
of Public Law 286, 83d Congress, 67 Stat. 614, to the free mailing 
privileges held by State Extension Service Directors under the act of 
June 30, 1914, 38 Stat. 438, 39 U. S. C. 330, and by State Experiment 
Stations under section 4 of the act of March 2, 1887, 24 Stat. 441, 7 
U.S. C. 365. There was enclosed with the said letter, a copy of letter 
of October 29, 1953, from Mr. Charles R. Hook, Jr., Acting Postmaster 
General, to the Assistant Secretary of Agriculture, in which the view 
is expressed that even though the free mailing privileges in question 
were extended to the State organizations, the Department of Agricul- 
ture is the department concerned within the meaning of Public Law 
286 and as such should reimburse the Post Office Department from its 
appropriations for such mailings. 

Section 301 of the Penalty Mail Act of 1948, 62 Stat. 1048, provides: 

All envelopes, labels, wrappers, cards, and other articles, bearing the indicia 
prescribed by law for matter mailed free of postage under the penalty privilege 
by all exegutive departments and agencies, all independent establishments of the 
Government, and all otuer organizations and persons authorized by law to use 
the penalty privilege, shall be procured or accounted for through the Postmaster 
General under such regulations as he shall prescribe. The head of each such 
department, agency, establishment, or other organization, or each such person, 
shall submit to the Postmaster General within sixty days after the close of 
each fiscal year a statement showing the number of envelopes, labels, wrappers, 


cards, and other articles bearing such indicia on hand at the close of such fiscal 
year. 
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Public Law 286 amended said section 301 by the addition of the 
following sentence: 

Based on such accountings, there shall be transferred to the Post Office Depart- 
ment as postal revenue, out of any appropriations or funds available to the 
departments, agencies, and establishments concerned, the equivalent amount of 


postage due therefor, as determined pursuant to regulations prescribed by the 
l’ostmaster General. 


It is stated in the letter of the Assistant Secretary that the State 
organizations here involved comply with the inventory requirements 
of section 301 directed to the “head of each such department, agency, 
establishment, or other organization, or each such person.” However, 
inasmuch as the new sentence as added by Public Law 286 requires 
transfer of equivalent amount of postage only in the case of “depart- 
ments, agencies, and establishments concerned,” it is stated to be the 
view of your department that the State Agricultural Experiment 
Stations and State Extension Service Directors fall into the category 
of “all other organizations and persons,” and are not included within 
the scope of Public Law 286. 

The authority to mail free of charge for postage correspondence, 
reports, and bulletins relating to Agricultural Extension Work was 
granted under the provisions of 39 U. S. C. 330 to the college officer 
or other person connected with extension departments of agricultural 
colleges as the Secretary of Agriculture may designate, and by 7 
U.S. C. 365 to State agricultural experiment stations. These organi- 
zations, while financed in part by Federal payments to States, are 
State organizations and as such must be considered “other organiza- 
tions and persons,” as used in the first and second sentences of section 
301 of the Penalty Mail Act of 1948. Since the new sentence, as added 
by Public Law 286, is by its terms directed only to “departments, agen- 
cies, and establishments” which are more fully designated in the first 
sentence of section 301 as executive departments and agencies and 
independent establishments of the Government, reimbursement for the 
cost of mail authorized to be sent free of charge of postage is not 
required with respect to the aforementioned State organizations. It 
therefore follows, since reimbursement for such mailings is not re- 
quired by Public Law 286, that appropriations of the Department 
of Agriculture may not be used to reimburse the Post Office Depart- 
ment for the cost thereof. 

There has not been overlooked the original draft of H. R. 6281 (now 
Public Law 286) which contained language specifically repealing the 
sections of the act of June 30, 1914, and the act of March 2, 1887, here 
in question. However, H. R. 6281 as reported out by the House Com- 
mittee on Post Office and Civil Service, Report No. 1004, and as 
enacted, did not contain those repealing provisions and it is well 
settled that repeals by implication will not be presumed to have been 
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intended unless there is a clear intent on the part of the legislative to 
effect such a repeal. No such intent to repeal the free mailing priv- 
ileges here involved is evident but conversely it appears that the intent 
to require reimbursement was to extend only to Federal departments, 
agencies, and establishments. This intent is indicated in the afore- 
mentioned Report 1004, wherein it is stated that the language “in 
effect requires all Government departments, agencies, and establish- 
ments (including Government corporations) to reimburse the Post 
Office Department in amounts equivalent to the amount of postage on 
their penalty mail.” 

For the foregoing reasons, it is concluded that Public Law 286 is 
inapplicable to the free mailing privileges held by the State Extension 
Service Directors and the State Experiment Stations, and that no 
basis exists for the use of appropriations of your Department for 
reimbursement to the Post Office Department of the cost of mailings 
by said organizations. 

A copy of this decision is being forwarded today to the Postmaster 
General in view of his interest in the matter. 


[B-118425] 


Compensation—Longevity Increases—Waiting Period Re- 


quirements—Changes in Grade or Rate of Basic Compensa- 
tion 


The three years of service required by section 703 of the Classification Act of 
1949 to entitle an employee to a longevity step increase must be continuous service 
at maximum schedule rate of grade or at a rate in excess thereof without change 
of grade or rate of basic compensation, and therefore where, because of a Classi- 
fication audit, or Whitten Amendment survey, a position is decreased in grade, 
credit on a longevity period in the higher grade may not be carried by the em- 
ployee, upon assignment to the lower grade, toward a longevity increase in that 
grade. 

An employee whose position is reallocated to a higher grade without change in 
duties may include, in determining creditable service in the higher grade toward 
the ten years of service required by section 703 of the Classification Act of 1949 
for entitlement to a longevity step increase, the service in the lower grade, even 
though subsequently assigned to a different position in the higher grade. 

An employee who is assigned to a higher grade prior to the time position pre- 
viously occupied by him in lower grade is reallocated to such higher grade is 
entitled to count the time spent in the lower grade toward the ten years of service 
required by section 703 of the Classification Act of 1949 for entitlement to a lon- 
gevity step increase. 


Comptreller General Warren to the Secretary of the Treasury, 
February 16, 1954: 


Reference is made to the Acting Secretary’s letter of January 18, 
1954, requesting decision with respect to the eligibility of certain em- 
ployees in the Bureau of Public Debt for longevity increases. 
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In one situation it is stated that an employee had been assigned to 
a position in GS-8 for 10 years, and had been at the top of that grade 
for 2 years and 9 months when the position was reclassified in GS-4; 
and that as an alternative to an assignment in GS-4 the employee was 
assigned to a vacancy in GS-7 at the top salary at that grade. With 
respect to that situation there are presented two questions, as follows: 


1. Where, because of a Classification audit, or Whitten Amendment survey, 
a position is decreased in grade, may credit on a longevity period in the higher 
grade be carried by the employee upon assignment to the lower grade toward a 
longevity increase in that grade? 

2. If the answer to question 1 is in the affirmative, would it also be creditable 
when the employee is reduced in grade because of reduction in force, adminis- 
trative downgrading, or other reason through no fault of the employee? 


Section 703 of the Classification Act of 1949, 63 Stat. 968, provides 
in part as follows: 

Sec. 703 (a) Subject to subsection (b), and as a reward for long and faithful 
service, each department shall grant an additional step-increase (to be known 
as a longevity step-increase) beyond the maximum scheduled rate of the grade 
in which his position is placed, to each officer or employee for each three years 
of continuous service completed by him at such maximum rate or at a rate in 
excess thereof authorized by this section without change or rate of basic com- 
pensation except such change as may be prescribed by any provision of law of 
general application. 

2 a 7 * * > * 


(6) The officer or employee shall have had, in the aggregate, not less than ten 
years of service in the position which he then occupies, or in positions of equiva- 
lent or higher class or grade. 

The two requirements of the statute above quoted are clear and 
unambiguous and may not be enlarged by construction. So far as 
the three-year requirement is concerned—the one principally in point 
here—the statute requires that it be “of continuous service * * * at 
such maximum rate * * * without change of grade or rate of basic 
compensation * * *.” Here there were both a “change of grade” 
and a change of “rate of basic compensation.” Clearly, therefore, the 
right to the first longevity rate in the reduced grade will not material- 
ize until he shall have served three years continuously at the maximum 
step of that lower grade—assuming all other requirements are met at 
that time. Upon the basis of the examples stated in the Acting 
Secretary’s letter, this Office realizes the seeming inequity of not per- 
mitting any credit on a longevity period in the higher grade to be 
carried to the lower grade toward a longevity increase therein, but 
in light of the clear terms of the statute this Office has no alternative 
but to deny such credit. Accordingly, question 1 must be and is an- 
swered in the negative, thus rendering unnecessary any answer to 
question 2. It may be stated for your information that, in recognition 
of this inequity, the matter has been called to the attention of the 
appropriate Committee of the Congress in a recent report by this 
Office upon S. 2665. 


801979 °—54——24 
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With respect to another situation there are presented facts and 
questions, as follows: 

Section 25.52 (c) of the Civil Service Commission regulations defines aggregate 
period as a “Total of ten years in the present position, or in the present grade 
and equivalent or higher grades. * * *.” The Civil Service Commission has 
informally iaterpreted “present position” to mean both grades of a position 
which has been reclassified upward without a change in the duties of the position. 
In the Bureau of the Public Debt a position classified in GS-1 was regraded in 
GS-2 without change in the duties of the position. In determining service 
creditable toward the aggregate period for a longevity step increase may service 
in this position in GS-1 and GS-2 be credited for a longevity increase in GS-2 
for employees assigned to the position at the time of regrading? If the answer 
is in the affirmative, if the employee is subsequently reassigned to another 
position in GS-2 before he becomes eligible for a longevity step increase would 
service on the position in both GS-1 and GS-2 be creditable? If an employee 
assigned to the GS-1 position were reassigned to another position in GS-2 prior 
to the time the GS-1 position was regraded without change in duties to GS-2 
would he be entitled to credit for service in the GS-1 position toward a longevity 
step increase in GS-2? 

Section 25.52, page Z1-316, of the Federal Personnel Manual, con- 
tains a table of equivalent or higher grade positions under the Classi- 
fication Act of 1949, but contains no specific definition of what con- 
stitutes a “position” within the meaning of the above-quoted section 
703 (b) (6), 63 Stat. 968. You state that the Civil Service Commis- 
sion has informally interpreted that term to cover service in both 
grades when a position has been reallocated upward without change 
in duties, and this Office concurs in that interpretation. Accordingly, 
the employee in GS-1, covered by the first question in the latter group, 
whose position was reallocated to GS-2 without change in duties, may 
count the service in both grades toward the 10 years of service re- 
quired by the above-quoted statute—as constituting “10 years of 
service * * * in positions of equivalent * * * class or grade.” Like- 
wise, in the second question of the group, the employee in GS-2 as- 
signed to another position in GS-2 would be entitled to count service 
on the position in both GS-1 and GS-2 toward the 10 year period. 
Similarly, in the third question, the employee in GS-1 who was 
assigned to a different position in GS-2 would be entitled to count 
the time in GS-1 toward the 10 year period. 


[B-118402] 


Contracts—Discounts—Downward Revision of Contract 
Price Under Price Redetermination Clause—Refund of 
Excess Discount Deduction 

Under a contract containing cash or prompt payment discount provisions and a 


price redetermination clause, a contractor is entitled to refund of amount of 
cash or prompt payment discount taken by Government on that amount paid to 
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contractor under basic contract price which was in excess of amount finally 
determined to be due on contract after revision of the price under the price 
redetermination clause. 

Comptroller General Warren to Lieutenant E. V. Allen, Department 
of the Army, February 17, 1954: 


There has been received by reference from the Office of the Chief 
of Finance, FINEY 167/82969, your letter of December 29, 1953, ac- 
companied by bureau voucher No. 12-286, for $32.86, in favor of 
Titeflex, Inc., Springfield, Massachusetts, proposing refund of an 
alleged excessive discount deduction made in effecting payments for 
supplies furnished the Department of the Army under contract No. 
DA-19-059-ORD-1039, dated June 18, 1952, as amended. You have 
requested an advance decision as to the propriety of making payment 
on the said voucher. 

The record discloses that prompt payment discounts totaling 
$1,799.61 were taken on all of the invoices presented by the contractor 
under the basic contract, as amended by supplemental agreement 
No. 5, dated Januay 12, 1953. It is understood that all of the said 
discounts were earned since the payments on the contractor’s in- 
voices were made within the 10-day period specified; and that the 
discount rate was computed at one percent of the then prevailing con- 
tract value of the supplies amounting, in the aggregate, to $179,960.66. 

However, subsequent to the payments aforesaid, the parties, pre- 
sumably acting pursuant to the price redetermination clause con- 
tained in the contract, agreed to a revision of the unit price of the 
commodity to $2.56 each, and accordingly, there was issued on July 
24, 1953, supplemental agreement No. 16 providing for a revised con- 
tract consideration of $176,640 for the 69,000 units involved, in lieu of 
$179,960.66, as previously established under supplemental agreement 
No. 5, supra. 

In response to the Department’s demand for refund of the excess 
of $3,320.66 paid under the contract, the contractor on or about August 
24, 1953, mailed a check for $3,285.66, representing the amount of the 
said excess of $3,320.66, minus the sum of $35 which previously had 
been withheld from the proceeds of D. O. voucher No. 411,381 of your 
May, 1953, account. However, in its letter of November 25, 1953, to 
you, the contractor requested a refund of the $32.86 discount claimed 
to be due on the said excessive payment of $3,285.66, alleging that 
since the discount originally taken by the Government had been com- 
puted upon the basis of the original consideration of $179,960.66, such 
discount now was subject to adjustment upon the basis of the lesser 
consideration established in supplemental agreement No. 16. 
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You have questioned the propriety of granting the adjustment re- 
quested by the contractor upon the grounds that the cash or prompt 
payment discount was offered by the contractor as consideration to 
induce the earlier or more expeditious release of moneys due under 
the contract, and since priority was given to payment of the con- 
tractor’s invoices, as presented, it appears that you consider the dis- 
counts thus taken may have been earned. 

In trade or commercial practice, discount generally is regarded as an 
allowance or percentage deduction offered by the obligee for the pre- 
payment or prompt payment of an account, and, in its legal sense, 
the word discount is considered to be a sum deducted, in consideration 
of cash or prompt payment, from the price of a thing usually sold on 
credit. See Carroll v. Drury, 49 N. E. 311, 312; Words and Phrases, 
Vol. 12, p. 565. As used in the instant contract, there can be little, if 
any, doubt that the discount offered therein actually was intended by 
the parties to be computed upon a percentage of the true contract 
value of the items, as fixed by the terms of the instrument itself. 
Thus, while it is true that the cash discounts deducted on the con- 
tractor’s original invoices might be considered as having been earned 
as of the time the payments thereon were made, it must be borne in 
mind that the one percent discount offered by the contractor in this 
instance unquestionably was intended for computation upon a con- 
tract price which admittedly was subject to revision under the price 
redetermination clause referred to and, therefore, could be altered 
subsequent to the dates upon which the original payments were made. 
That being so, it reasonably follows that the instant contract carries 
with it the implied condition that the discount offered is for compu- 
tation on the true contract value of the supplies, as ultimately fixed 
and mutually agreed to by the parties. Cf. 18 Comp. Gen. 784, 787. 
To permit the Government to retain the excess discount computed on 
the higher contingent contract price would operate to impose a double 
hardship upon the vendor by compelling the latter to absorb not only 
the loss incident to the downward revision of the contract price, but 
also the discount previously deducted on the amount by which the 
contract was decreased. 


Accordingly, payment on the voucher, returned herewith, is 
authorized. 


[B-118498] 


Uniform Allowances—Reserve Officers Four Years Satis- 
factory Federal Service—Armed Forces Reserve Act of 1952 
A Reserve officer who completes a period of four years of satisfactory Federal 


service which commenced prior to the date of last entitlement to uniform allow- 
ance may be paid the $50 uniform maintence allowance provided for by section 
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243 (b) of the Armed Forces Reserve Act of 1952 on date of expiration of 
four years from the date of entitlement to the last allowance, and payment need 
not be withheld until the completion of four years of satisfactory Federal 
service earned subsequent to the date of last entitlement. 


Assistant Comptroller General Weitzel to the Secretary of Defense, 
February 18, 1954: 


Reference is made to a letter dated January 27, 1954, from the As- 
sistant Secretary of Defense, requesting decision as to the proper in- 
terpretation of section 243 (b) of the Armed Forces Reserve Act of 
1952, approved July 19, 1952, 66 Stat. 492, with regard to payment 
of the $50 uniform maintenance allowance, the facts and circumstances 
pertaining to the question presented being set forth in Committee 
Action Number 85 of the Military Pay and Allowance Committee, 
Department of Defense, transmitted with your letter. 

The question presented for decision is as follows: 

May a reserve officer who completes a period of four years of satisfactory 
Federal service which commenced prior to the date of last entitlement to a 
uniform reimbursement or allowance be paid a $50 uniform maintenance allow- 
ance provided for by section 243 (b) of the Armed Forces Reserve Act of 1952 
on date of expiration of four years from the date of entitlement to the last 
uniform reimbursement or allowance, or must payment be withheld until the 


completion of four years of satisfactory Federal service earned subsequent to 
the date of last entitlement. 


Section 243 (b) of the Armed Forces Reserve Act of 1952 provides, 
in pertinent part, as follows: 

(b) An officer of a reserve component shall be entitled to an additional sum 
of not to exceed $50 for reimbursement for the purchase of required uniforms 
and equipment, upon completion of each period after the date of enactment of 
this Act of four years of satisfactory Federal service as prescribed in title 
III of the Army and Air Force Vitalization and Retirement Equalization Act 
of 1948, as amended, performed in an active status in a reserve component * * *. 
Provided further, That a person who receives or has heretofore received a uni- 
form reimbursement or allowance as an officer shall not be entitled to the re- 
imbursement provided in this subsection until the expiration of not less than 


four years from the date of entitlement to the last reimbursement or 
allowance * * *. 


In the example stated in the enclosure to the letter of January 27 
the officer would complete four years of satisfactory Federal service on 
July 1, 1957, and thus meet the requirements for payment of the $50 
uniform maintenance allowance, subject, however, to the conditions 
prescribed in the quoted proviso above that a person who receives or 
has heretofore received a uniform allowance as an officer shall not be 
entitled to the reimbursement provided by the subsection until the 
expiration of not less than four years from the date of entitlement 
to the last reimbursement or allowance. Since the officer became 
entitled on October 10, 1953, to an initial sum of $200, payment of 
the $50 uniform maintenance allowance may be made on October 10, 
1957, that being the day following the expiration date of the four 
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years “from the date of entitlement to the last reimbursement or al- 
lowance” required by the statute to elapse before entitlement to the 
uniform maintenance allowance vests. 


[B-118117] 





Officers and Employees—Military and Civilian Personnel 
Employed as Emergency Fire Fighters—Incompatability of 
Positions; Double Compensation Prohibition 


Enlisted men on furlough, or other Federal employees, may not be employed as 
emergency pick-up labor for use in the suppression of forest and range fires upon 
or threatening lands in Alaska without regard to the question of compatibility 
of concurrent civilian and military employment and the dual compensation 
statutes; however, with respect to any contracts heretofore entered into with 
enlisted men on furlough, no objection will be interposed to proper payments 
arising under such commitments. 


Acting Comptroller General Weitzel to the Secretary of the Interior, 
February 19, 1954: 





Reference is made to the Administrative Assistant Secretary’s letter 
of December 21, 1958, requesting a decision as to the application of 
the act of May 10, 1916, as amended, 5 U. S. C. 58, and rulings of this 
Office, to the employment of emergency pick-up labor which is used 
in the suppression and prevention of forest and range fires upon or 
threatening lands in Alaska under the jurisdiction of the Department 
of the Interior. 

The Assistant Secretary’s letter reads, in part, as follows: 





* * * Section 104 of the Department of the Interior Appropriation Act for 
the fiscal year ending June 30, 1954 (67 Stat. 275, Public Law 172, 83d Congress), 
authorizes the use of current appropriations for this purpose. Contracts for the 
emergency pick-up labor are executed on form No. 1-530, copy enclosed. No 
inquiry is made of the persons employed as to their citizenship, past or present 
employment, or other qualifications. These persons are hired on an hour to hour, 
or day to day, basis, for the period of the emergency and their employment is 
terminated when the emergency is terminated. 
= * * a 7 * * 

Emergency work of this kind ordinarily does not permit the employment of 
labor on a selective basis. Any persons available who are willing to do the work 
must be employed. When time and circumstances permit, members of the armed 
services may be obtained under cooperative agreements with those services. 
When the labor must be obtained from other sources, any persons found who are 
willing to undertake the work are employed and paid the usual fire fighter wage 
scale. This Department ordinarily does not know whether such persons are or 
are not members of the armed services on furlough, or otherwise in the service 
of or emplqyed by the Federal Government. The Territorial law makes it a 
misdemeanor for an individual to refuse to assist in this work, on a proper 
request (Alaska Compiled Laws, Annotated, 1949 ed., Section 65-5-15). 

Recently, our attention was called to a decision of the Comptroller General, 
B-73409, of March 11, 1948 (27 Comp. Gen. 510), which held, in effect, that pay- 
ment could not be made for services performed by a fire fighter crew boss on the 
Toiyabe National Forest because (1) the combined rate of compensation to the 
employee exceeded the $2,000 limit prescribed by the Act of May 10, 1916, and 
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(2) of rulings of your office “that the holding of a civilian Federal position while 
receiving active duty pay as a member of the armed forces is incompatible with 
military duty, actual or potential, and that it was immaterial that the individual 
may have been on furlough from the armed forces during the involved periods.” 

It is related that the decision referred to raises the question as to 
whether employment of emergency pick-up labor is proper. It is 
understood that the said question primarily is directed to the employ- 
ment of enlisted personnel while on furlough although not excluding 
Federal civilian employees. 

Careful consideration has been given to the views advanced upon 
the basis of decisions of the courts and of the accounting officers cited 
in the Assistant Secretary’s letter and in the brief of the Regional 
Counsel of the Bureau of Land Management. With respect to the 
questions (1) whether per hour or per diem compensation is “salary” 
within the purview of the act of May 10, 1916, as amended, and (2) 
whether civilian employment with the Government is compatible with 
the enlisted status of military personnel, it may be stated that such 
matters have been reviewed by this Office and by the former Office of 
the Comptroller of the Treasury on numerous occasions. The settled 
view of this Office with respect to the case of United States v. Gorman, 
76 F. Supp. 218, and to that of United States v. Shea, 55 F. 2d 382, 
therein cited, referred to in the letter of the Assistant Secretary, is 
that the rulings expressed in those cases that per diem compensation 
is not “salary” within the meaning of the 1916 statute are so at 
variance with the uniform practices of the Government in considering 
compensation fixed by the hour or day as “salary,” that they cannot 
be accepted as controlling in the audit and settlement of accounts. 
A similar situation exists with respect to the element of compatibility, 
it having been held that military service is incompatible with Federal 
civilian service. 27 Comp. Gen. 510 and cases cited therein. From 
time to time private bills have been introduced in the Congress seeking 
relief for enlisted personnel who have concurrently received compen- 
sation as civilian employees of the Government. Im situations in- 
volving both the 1916 statute and the element of compatibility, some 
of such bills have failed of enactment, some have been vetoed by the 
President and still others have been enacted into law. However, in 
no case coming to the attention of this Office has the Congress failed 
to give recognition to the established rules affecting such employ- 
ment—relief, if granted, being on the grounds that notwithstanding 
provisions of law to the contrary, the equities in particular cases are 
such as to warrant action favorable to the claimants. 

Under the circumstances, this Office may not authorize the employ- 
ment of enlisted men on furlough or of other Federal employees as 
pick-up labor without regard to the questions of compatibility and 
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the dual compensation statutes. However, with respect to any con- 
tracts heretofore entered into with enlisted men on furlough no ob- 
jection will be interposed to proper payments arising under such 
commitments. 


[B-118232] 


Post Office Department—Mails—Insured—Indemnity Pay- 
ments 


The sender of a parcel post package containing merchandise valued at $198, 
who paid insurance fee fixed by section 8 of the act of October 30, 1951, to cover 
indemnification up to $100, but who was issued obsolete receipt form which was 
based on law in effect prior to January 1, 1952, and showed that fee paid to 
insure such parcel covered indemnity up to $200, may not be permitted to pay 
additional fee after loss of package for express purpose of increasing amount of 
indemnity to be paid by the Government, notwithstanding error of postal em- 
ployee in issuing obsolete receipt. 


Acting Comptroller General Weitzel to the Postmaster General, 
February 23, 1954: 


Reference is made to your letter of January 5, 1954, concerning a 
claim for indemnity covering insured parcel No. 3105, mailed by Mrs. 
Eva Stanish, at North Arlington Branch, Arlington, New Jersey, on 
January 20, 1953, addressed to Captain Theodore J. Stanish, MPC, 


§232 AU, APO 613, % Postmaster, San Francisco, California. 

You state that a fee of $0.30 was paid on the parcel and that the 
statutory indemnity limit of $100 fixed by law for such insurance fee 
has been paid by the postmaster at Newark, New Jersey. However, it 
is stated that an obsolete receipt form showing that a fee of $0.30 
covered indemnity up to $200 under the law in effect prior to January 
1, 1952, was issued to the sender at the time the parcel was mailed, 
thus raising a presumption of intent of the sender to insure the parcel 
for $198, the amount claimed. You request a decision as to the pro- 
priety of collecting an additional fee of $0.05 from the sender, thus 
making a total fee of $0.35 which would permit an indemnity in the 
total amount of $198. 

Section 8 of the act of October 30, 1951, 65 Stat. 675, provides: 

The fees for insurance, which shall be in addition to the regular postage, and 
the limits of indemnity therefor within the maximum indemnity provided by 
this section, shall be as follows: 5 cents for indemnification not exceeding $5; 
10 cents for indemnification exceeding $5 but not exceeding $10; 15 cents for 
indemnificatfon exceeding $10 but not exceeding $25; 20 cents for indemnification 
exceeding $25 but not exceeding $50; 30 cents for indemnification exceeding $50 


but not exceeding $100; 35 cents for indemnification exceeding $100 but not 
exceeding $200. 


The specific terms of this section fixing the fees and limits of in- 
demnity for insured parcels were matters of public record for more 
than 12 months prior to the sending of the parcel. The claimant was 
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charged with constructive notice of the amount of the fees properly 
chargeable and was not entitled to rely upon the statements and acts 
of the postal employee. Federal Crop Insurance Corporation v. 
Merrill, 332 U.S. 380. 

As stated in decision of August 19, 1935, A-62482, referred to in 
your letter, the presumption of mistake in valuation of the insured 
parcel does not arise where a fee prescribed by law was collected and 
must be held conclusive evidence of the maximum valuation of the 
insured package. Moreover, there is not involved here the matter of 
initial collection of a fee not prescribed by prior or current law such 
as was true in the decision dated July 12, 1937, A-86722, also referred 
to in your letter. Consequently, the subsequent charging and collect- 
ing of an additional fee of $0.05 in this case for the express purpose 
of increasing the amount of the indemnity to be paid by the Govern- 
ment clearly is not authorized, notwithstanding the unauthorized use 
of the obsolete receipt form. 

The enclosures transmitted with your letter of January 5 are re- 
turned herewith as requested. 


[B-118394] 


Holiday Compensation—Experts and Consultants Employed 
for Limited Periods—Holiday Pay Act of 1938 


An expert employed on a per diem basis continuously for more than a year 
under separate 90-day employment agreements is not a “regular employee” of the 
Government so as to be entitled to holiday compensation under the Holiday Pay 
Act of 1938 for holidays on which no work was performed during the period of 
the last 90-day agreement, notwithstanding continuity of service, unless the 
contract of employment, or appointment papers, provided for holiday pay. 
Consecutive time-limited appointments totaling a period of employment in 
excess of one year without a break in service are not extensions of the original 
appointment so as to constitute regular employment and entitle an expert 
employed on a when actually employed basis, with regular established tour of 
duty, to compensation for holidays on which no work was performed under the 
rule enunciated in 32 Comp. Gen. 177, that an employee serving under an in- 
definite appointment—not limited to one year or less—is to be regarded as a 
regular employee within the meaning of the Holiday Pay Act of 1938. 


Comptroller General Warren to Mae H. Beach, Department of the 
Air Force, February 24, 1954: 


Reference is made to your letter of January 19, 1954, requesting a 
decision upon the propriety of certifying for payment Supplemental 
Bureau Voucher 205—A, covering compensation to Mr. Paul R. Beall, 
an expert with Headquarters United States Air Force, for the holi- 
days and half holidays which occurred during the period December 
24, 1953, to January 1, 1954, and on which no work was performed. 

Pursuant to section 601 of the Department of Defense Appropria- 
tion Act, 1954, 67 Stat. 349, authorizing the Secretary of the Air Force 
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to procure the services of experts and consultants in accordance with 
section 15 of the act of August 2, 1946, 60 Stat. 800, (5 U.S. C. 55a), 
end providing that contracts for such services may be renewed an- 
nually, the services of Mr. Beall were procured on October 27, 1953, by 
Headquarters United States Air Force for a period not in excess of 90 
days. His employment is described as being “on a ‘when actually em- 
ployed basis’ with a regular tour of duty, Monday through Friday, 
established for each administrative work week.” It further appears, 
from the enclosures with your letter, that Mr. Beall is compensated at 
the rate of $50 per day. Immediately prior to service with Head- 
quarters United States Air Force, Mr. Beall served continuously with 
Headquarters Air Research and Development Command, Baltimore, 
Maryland, from May 26, 1952, to October 26, 1953, under 90 day agree- 
ments similar to that with Headquarters United States Air Force. In 
view thereof, there is specifically submitted for consideration, in con- 
nection with the transmitted voucher, the question of whether the 
consecutive time-limited appointments totaling a period of employ- 
ment in excess of one year without a break in service may be viewed as 
extensions of the original appointment so as to constitute regular em- 
ployment, and entitle Mr. Beall to compensation for the holidays in- 
volved under the rule enunciated in Office decision of October 10, 1952, 
32 Comp. Gen. 177, to the effect that an employee serving under an 
indefinite appointment—not limited to one year or less—is to be re- 
garded as a regular employee within the meaning of the Holiday Pay 
Act of 1938, 52 Stat. 1246. 

Section 15 of the act of August 2, 1946, provides for the procure- 
ment, by contract, of the temporary (not in excess of one year) or 
intermittent services of experts or consultants, without regard to the 
civil service and classification laws, or section 3709, Revised Statutes. 
Aside from the rule contained in the decision of October 10, 1952, 32 
Comp. Gen. 177, and the indication in an earlier decision, 28 Comp. 
Gen. 519, that such rule is for application to experts and consultants 
appointed under section 15 of the above act, it does not appear that 
the character of services contemplated to be performed by such per- 
sons under that statute would constitute them “regular employees” 
within the meaning of the 1938 holiday pay act. 

Consequently, and notwithstanding the continuity of service in- 
volved, it must be held that Mr. Beall is not a regular employee of the 
Government so as to be entitled, under the provisions of the 1938 act, 
to holiday pay. 

The voucher is returned herewith and you are advised, that unless 
the contract of employment, or appointment papers, provided for 
holiday pay (28 Comp. Gen. 727), its certification for payment would 
be unauthorized. 
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[B-116446] 


Mileage—Military, Naval, Ete., Personnel—Retirement— 
Last Duty Station to Selected Home—Orders Received at 
Home 

An Army officer who traveled from hospital to home incident to orders which 
placed him on detached service at home address “with his consent and at no 
expense to Govt.” to await action of Department of Army on recommendations 
made by Physical Evaluation Board which had found the officer unfit for further 
military duty, and who while home received orders retiring him and directing 
him to proceed to home, is not entitled, incident to retirement from active serv- 
ice, to mileage or other travel allowance for the travel from hospital to home, 
no travel being required to comply with retirement orders. 

Assistant Comptroller General Weitzel to Lieutenant Colonel James 
H. Comings, Department of the Army, February 25, 1954: 


There has been considered your letter of July 21, 1953, forwarded 
here by endorsement of the Chief of Finance, Department of the 
Army, requesting decision whether payment properly may be made 
on a voucher enclosed therewith in favor of Colonel Richard Lowry, 
TC, retired, for travel pay for the distance from Phoenixville, Penn- 
sylvania, to his home at Wells, Maine, incident to his retirement from 
active service on October 31, 1952. 

Paragraph 15, Special Orders No. 209, of the Valley Forge Army 
Hospital, Phoenixville, Pennsylvania, dated October 3, 1952, placed 
Colonel Lowry on detached service at his home address at Wells, 
Maine, effective October 3, 1952, “with his consent and at no expense 
to the govt” to await action of the Department of the Army on recom- 
mendations made by a Physical Evaluation Board which had found 
the officer unfit for further military service. Authority for such ac- 
tion was stated to be Special Regulations 600-450-5, Change 1, dated 
January 29, 1952. The travel in question is shown to have been per- 
formed during the period from October 6 to 7, 1952. Paragraph 23, 
Department of the Army Special Orders No. 210, dated October 20, 
1952, stated that Colonel Lowry had been determined to be perma- 
nently unfit for duty by reason of physical disability and he was re- 
tired from active service October 31, 1952. It also was stated that 
he was relieved from assignment at the Valley Forge Army Hospital 
October 31, 1952, and at the proper time should proceed to his home, 
such move being designated as a permanent change of station. 

Section 303 (a) of the Career Compensation Act of 1949, 63 Stat. 
813, provides that under regulations prescribed by the Secretaries 
concerned members of the uniformed services upon retirement shall 
be entitled to receive travel and transportation allowances for travel 
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performed under competent orders from last duty station to home. 
Also, it is provided that the respective Secretaries concerned may 
prescribe the conditions under which travel and transportation allow- 
ances shall be authorized. Under the provisions of the Joint Travel 
Regulations issued pursuant to that authority reimbursement for 
travel of members of the uniformed services on retirement is author- 
ized only for travel performed pursuant to retirement orders. Con- 
sistent with the established rule that mileage or other travel allow- 
ance does not accrue incident to travel performed in anticipation of 
orders subsequently issued, it uniformly has been held that the pay- 
ment of mileage is not authorized upon retirement where a member 
of the armed forces is at the place selected by him as his home when 
retired or when ordered to await retirement, no travel being required 
to comply with the retirement orders under huch circumstances. 
19 Comp. Gen. 422; B-114672, April 24, 1953. Also, see Elmore v. 
United States, 61 C. Cls. 173. 

It has been recognized that orders directing a member found by 
a Physical Evaluation Board as unfit for further military service to 
travel to a designated place to await further orders in connection with 
disability retirement proceedings may be considered as initiating a 
permanent change of station (to be consummated upon ultimate 
termination of active service by his retirement) entitling him to travel 
allowances on the basis that the place to which directed becomes his 
station. 32 Comp. Gen. 348. Such consideration, however, would 
have no application under circumstances where the member at his own 
election is permitted by administrative regulation to select a place to 
which he might proceed at no expense to the Government and await 
disposition, as is authorized in Special Regulations 600-450-5, dated 
January 29, 1952, cited in the orders of October 3, 1952, it clearly being 
within the authority vested in the Secretary of the Army by section 
303 (a) of the Career Compensation Act of 1949 to provide that travel 
of that nature, authorized primarily as a matter of personal conveni- 
ence to the member, should be performed at his personal expense. In 
view of that restriction no right to travel allowances may be considered 
to have accrued under the orders of October 3, 1952. 

Since Colonel Lowry was at his home at Wells, Maine, when the 
orders of October 20, 1952, were issued and so was not required to 
perform any travel in compliance with those orders, it is concluded 
that no aufhority exists for the payment of mileage or other travel 
allowances on the presented voucher, which will be retained in this 
office. 
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[B-118579] 


Compensation—Longevity Increases Under Classification 
Act of 1949—Service in Grade Requirements 


An employee who has completed three years of continuous service at top salary 
step of grade is not entitled to a longevity step-increase under the Classification 
Act of 1949 until completion of an aggregate of ten years of service in such grade 
or equivalent or higher class or grade. 

Comptroller General Warren to the Chairman, National Labor 
Relations Board, February 25, 1954: 


Reference is made to your letter of February 1, 1954, requesting 
decision with respect to the right of an employee of your agency to 
be granted a longevity increase in June 1951, under the facts and 
circumstances hereinafter related. You state that the employee in 
question entered upon duty with your agency June 14, 1937, and served 
continuously to date in positions in grade CAF or GS-4, 5, 6 and 7; 
that the duties of these positions have been similar with respect to 
the subject matter of the work performed; that the employee was 
classified in grade CAF-4 from June 14, 1937 to June 30, 1942, and 
in grade GS-5 from July 1, 1942 to May 7, 1945; that on May 8, 1945, 
he was promoted to grade GS-7; that subsequent within grade in- 
creases were made annually—the employee having received an increase 
to the fourth step of the grade on June 13, 1948; that on June 26, 
1949, he was reassigned to grade GS-6 at an annual salary rate of 
$4,103.40, the top step of grade GS-6 which rate corresponded with 
the fourth step of grade GS-7 from which demoted ; and that no change 
in grade or rate of compensation was made thereafter until January 
26, 1953, at which time the employee was repromoted to grade 7, at 
an annual rate of $4,705, the fifth step of that grade. 


‘ Section 703 (a) and (b) (6) of the Classification Act of 1949, 63 
Stat. 968, 969, provides as follows: 


Sec. 703 (a) Subject to subsection (b), and as a reward for long and faithful 
service, each department shall grant an additional step-increase (to be known 
as a longevity step-increase) beyond the maximum scheduled rate of the grade 
in which his position is placed, to each officer or employee for each three years 
of continuous service completed by him at such maximum rate or at a rate in 
excess thereof authorized by this section without change of grade or rate of 
basic compensation except such change as may be prescribed by any provision 
of law of general application. 


+ * * * » * * 


(6). The officer or employee shall have had, in the aggregate, not less than 
ten years of service in the position which he then occupies, or in positions of 
equivalent or higher class or grade. 


As the employee in question was not at the top salary of GS-6 until 
June 26, 1949, his three years of continuous service at the top salary 
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step of that grade were not completed until June 25, 1952—not June 
12, 1951, as stated in your letter. But in addition to the requirement 
of three years of continuous service at the maximum salary rate of 
the grade, there also must be an aggregate of ten years of service in 
the position he then occupies or in positions of equivalent or higher 
class or grade. This latter condition had not been met at the time of 
completion of the three years of continuous service at the top salary 
step of grade 6—at that time such aggregate service being only six 
years. Hence, there is no proper basis for considering any longevity 
due in this case as of June 1951. If the employee continues to serve 
in grade GS-7 no longevity will be for consideration until he shall 
have served three years continuously at the top salary rate of that 
grade. On the other hand, should the employee be demoted back to 
grade GS-6 at the top step of that grade a longevity step increase 
would be for consideration immediately upon his completion of ten 
years aggregate service by counting all service in that grade and in- 
cluding that in grade GS-7. See decision of December 16, 1953, 
B-117510, 33 Comp. Gen. 271. 


O 
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[B-116700] 


Traveling Expenses—Military, Naval, Etc., Personnel— 
Taxicabs 

Army officer who was stationed in Philadelphia, Pennsylvania, and who resided 
outside the limits of his official station, is not entitled to reimbursement of taxi- 
cab fares incident to travel on official business, under orders, from residence to 
railroad terminal, but may be reimbursed the maximum taxicab fare from any 
point within official station or post of duty to the railroad terminal utilized. 
Assistant Comptroller General Weitzel to Lieutenant Anthony S. 
Bramante, March 1, 1954: 


There has been received from the Naval Aviation Supply Depot, 
Philadelphia, your supplemental claim voucher for $11.40, covering 
taxicab fares to and from your residence at Sicklerville, New Jersey, 
and the 30th Street Railroad Station, Philadelphia, Pennsylvania, in- 
cident to the performance of temporary additional duty under Naval 
Aviation Supply Office orders dated June 24 (August 6), 1952. While 
you state the amount in question represents taxicab fares incurred in 
connection with travel under Aviation Supply Office orders of June 
24, 1952, the amount claimed actually represents the amount expended 
for such fares in connection with travel under Aviation Supply Office 
orders of August 6, 1952. Accordingly, the supplemental claim 
voucher will be considered as a request for review of that portion of 
the settlement of April 21, 1953, disallowing your claim for taxicab 
fares incident to the temporary additional duty performed under the 
orders of August 6, 1952. 

The disallowance of your claim was based on the fact that the travel 
orders of August 6 authorized travel only from Philadelphia to 
Washington and return and not from Sicklerville to Washington and 
return. It is your contention that such fares are reimbursable under 
the authority of paragraph 4400-2 of the Joint Travel Regulations, 
in part as follows: 

2. Tazvi Fares.—Reimbursement is authorized for taxicab fares between places 


of abode or business and stations, wharves, airports, other common carrier 
terminals or local terminus of the mode of transportation used, * * *. 


In decision of April 20, 1945, 24 Comp. Gen. 763, it was stated that 
official travel of naval personnel commences and ends at the traveler’s 
station or post of duty, and if a member elects to reside beyond the 
limits of the area comprising his official station he must bear the 
excess transportation costs occasioned by such election. Consequently. 
expenses incurred as taxicab fares in excess of those necessary in con- 
nection with travel to and from the official station of such personne! 
were held to be a personal obligation not chargeable to the Govern- 
ment. 
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It is obvious that Sicklerville, New Jersey, is not within the limits 
of your station or post of duty, and application of the principle stated 
in the cited decision precludes reimbursement for the taxicab fares 
claimed. However, in line with such decision and the decision cited 
therein—20 Comp. Gen. 315—it would appear that you would be 
entitled to the maximum taxicab fare from any point within your 
station or post of duty to the railroad terminal utilized. 

Accordingly, in due course, a supplemental settlement will be issued 
for the amount determined to be due you upon the foregoing basis. 


[B-118308] 


Leaves of Absence—Annual—Maximum Accumulation 
Limitation—Overseas Employees 


Section 203 (d) of Annual and Sick Leave Act of 1951, authorizes 45 days 
maximum annual leave accumulation for employees stationed outside United 
States, provided (1) they were directly recruited or transferred from United 
States by Federal Government, or (2) were employed locally but were originally 
recruited from United States by designated employers under agreement providing 
for return transportation to the United States, and therefore a person recruited 
in the United States for service in Alaska with Territorial institution, under 
conditions of employment not providing for return transportation to United 
States, who upon termination of such employment is given appointment with 
Federal agency in Alaska is not entitled to leave benefits of the section. 


Comptroller General Warren to the Secretary of Commerce, March 
1, 1954: 


Reference is made to your letter of January 13, 1954, requesting 
a decision whether an employee of the Coast and Geodetic Survey 
of your Department, employed in Alaska in an observatory of that 
Bureau, may be included under the provisions of paragraph (1) or (2) 
of section 203 (d) of the Annual and Sick Leave Act of 1951, 65 Stat. 
680, based upon the facts and circumstances furnished by you, which 
are set out below. 


Section 203 (d) provides for a maximum accumulation of 45 days’ 
leave to certain employees stationed outside the several States and the 
District of Columbia in accordance with the following: 


(1) Persons directly recruited or transferred from the United States by the 
Federal Government. 

(2) Persons employed locally but (A) who were originally recruited from the 
United States and have been in substantially continuous employment by other 
Federal agencies, United States firms, interests, or organizations, international 
organizations in which the United States Government participates, or foreign 
governments, and whose conditions of employment provide for their return trans- 
portation to the United States, or (B) who were at the time of employment 
temporarily absent from the United States for purposes of travel or formal 


study and maintained residence in the United States during such temporary 
absence. 
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The record shows that the employee here involved was, in 1946, 
recruited in Iowa for territorial service at Fairbanks, Alaska, with the 
University of Alaska, and that, at the time, transportation to the place 
of employment under University rules was not paid. It is stated in 
your letter that it appears that said employment was subject to all 
laws, rules and regulations of the Territory, and that, accordingly, 
the employment was not considered Federal employment. While the 
record also shows that during the fiscal years 1948 and 1949 a joint 
Federal-Territorial program was carried on by the University of 
Alaska and the Department of Agriculture, and that some of the em- 
ployees working thereon were given Federal appointments and por- 
tions of their salaries paid either from Federal, Federal-Grant or 
Territorial funds, there is no showing that the employee had his 
original appointment changed, although salary cards reflect payments 
to him from Federal funds during a portion of each of the calendar 
years 1947, 1948 and 1949. The record further shows that on June 1, 
1949, the employee was given an excepted appointment in Alaska by 
the Coast and Geodetic Survey as a Scientific Aid, SP-8, which ap- 
pointment it appears authorized the employee to the coverage of the 
Annual and Sick Leave Acts in force and effect at that time. The 
record also shows that the employee claimed Alaska, at the time of 
appointment with the Coast and Geodetic Survey, as his legal resi- 
dence, owned his home and voted there. 

Since the employee here concerned was recruited locally for Alaskan 
duty only, and there is no showing that the conditions of employment 
with the University of Alaska provided for return transportation to 
the United States, and since his right to return transportation to the 
United States as a Federal employee is precluded in absence of a 
showing of actual residence in the United States at time of appoint- 
ment, it must be concluded that he does not meet the requirements of 
either paragraph (1) or (2), quoted above. See, generally, 30 Comp. 
Gen. 231. Your question is answered accordingly. 


(B-117356] 


Subsistence—Per Diems—Military, Naval, Ete., Person- 
nel—Payment Based on Schedule Necessary to Carry Out 
Purposes of Travel Orders 


Paragraph 4204-3, Joint Travel Regulations, provides that the payment of pe! 
diem incident to the performance of travel by common carrier shall be based upon 
actual and necessary schedules of the means of transportation used, and there 
fore a Naval officer who performed official travel by rail and who was paid pe! 
diem based on schedule which most nearly coincided with time of departure am 
arrival actually required to carry out purposes of the travel orders (as distin 
guished from schedule in fact followed by officer) is not entitled to any additionai 
per diem payment. 


8019798°—54——-25 
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Assistant Comptroller General Weitzel to T. F. Maggard, Depart- 
ment of the Navy, March 4, 1954: 


With letter dated October 12, 1953, the Acting Judge Advocate 
General of the Navy forwarded to this Office your letter of April 24, 
1953, submitting for advance decision a voucher stated in favor of 
Commander James B. Denton, USN, for $2.25 for per diem travel 
allowance at the rate of $9 for the fourth quarter of April 15, 1953, in 
addition to the $4.50 previously paid him on your voucher No. 16980, 
dated April 22, 1953, incident to travel performed from Washington, 
D.C., to Camden, New Jersey, and return, under repeated travel orders 
dated December 30, 1952. 

Approval for travel of Commander Denton to Camden, New Jersey, 
on or about April 16, 1953, under authority of the repeated travel 
orders of December 30, 1952, was issued on April 13, 1953. From the 
itinerary furnished it appears that the officer left Washington, D. C., 
by rail at 9:30 p. m., April 15, and arrived at Camden at 12:15 a. m., 
on April 16, and that he commenced duty at Camden at 8:30 a. m. 
The duty at Camden was completed at 2:30 p. m., and he returned to 
Washington at 5:30 p. m., on April 16. You state that in settling 
Commander Denton’s claim on voucher No. 16980 a deduction of $2.25 
was made for per diem claimed for the fourth quarter of April 15 on 
the basis that the officer could have departed from Washington at 2: 10 
a. m., on April 16 on a train that he could have boarded at 10 p. m., 
or later on April 15, thus making unnecessary the boarding of a train 
between the hours of midnight and 6 a. m. 

Paragraph 4204-3 of the Joint Travel Regulations provides that 
the payment of per diem incident to the performance of travel by com- 
mon carrier shall be based upon actual and necessary schedules of the 
means of transportation used, such schedules being interpreted as those 
“which most nearly coincide with the possible time of departure and 
arrival required to carry out the purposes of the travel orders.” Also, 
it is provided that where a choice of transportation schedules exists 
the traveler is not normally expected to select a schedule which requires 
boarding or leaving the carrier between the hours of midnight and 
6 a.m. 

The approval for travel dated April 13, 1953, states as the reason 
for travel: “To inspect Shipbuilders Model of CAG,” and departure 
was diregted on or about April 16. There is no indication in such ap- 
proval of a necessity for the officer’s arrival at Camden at the opening 
of business on April 16. Considering the indicated nature of the 
duty assignment and that its performance is shown to have taken place 
within a six-hour period, together with the fact that actual travel 
time from Washington to Philadelphia by rail plus that from Phila- 
delphia to Camden by taxi would total less than three hours, it ap- 
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pears that a schedule which would most nearly coincide with the time 
of departure and arrival actually required to carry out the purposes 
of the officer’s travel orders, within the contemplation of the Joint 
Travel Regulations, would have been by rail leaving Washington at 
7 a. m., on April 16, which would have permitted him to reach the 
Camden duty station at or before 10 a. m., and would have enabled him 
to return to Washington during the evening hours of the same day. 
Under such schedule, which, in the absence of a showing of necessity 
for the officer’s arrival at Camden prior to 10 a. m., on April 16, prop- 
erly is to be considered as that upon which payment of per diem is au- 
thorized under the regulations, Commander Denton was entitled under 
paragraph 4205 of the Joint Travel Regulations to per diem only for 
the second, third, and fourth six-hour periods on April 16, less a de- 
duction of $2.25 for quarters, or a total of $4.50. Since it appears that 
the officer has been paid that amount, further payment is not author- 
ized and the presented voucher will be retained in this Office. 


[B-117980] 


Pay—Retired—Effective Date—Applications Processed 
Prior to Price v. United States 


Officers of uniformed services who, prior to case of Price v. United States, 121 
C. Cls. 664—which held that service in National Guard subsequent to passage 
of Dick Act of 1903 was service in “federally recognized National Guard’’—sub- 
mitted application for retirement under section 302 (a) of the act of June 29, 
1948, and were determined ineligible due to insufficient Federal service and who 
would have been eligible for retirement had National Guard service under Dick 
Act been credited, will be entitled upon approval of their original retirement 
applications to retired pay from the dates on which such pay would have begun 
had the decisions in the Price case and in 30 Comp. Gen. 287 been issued prior to 
receipt of their applications. 


While title III of the Army and Air Force Vitalization and Retirement Equal- 
ization Act of 1948 provides that retired pay shall be granted upon application 
therefor, no particular form of application is prescribed, and therefore an indi- 
vidual who inquired in writing as to eligibility for benefits under title III and 
was advised that he did not have sufficient service to qualify should be con- 
sidered as in the same position as an individual whose correspondence was 
treated as an application, with a formal denial because of insufficient service, 
unless some reason is apparent for concluding in a particular case that the 
person was not initiating action to receive the benefits of the statute. 


Officers of the uniformed services now past age 60 who had not submitted an 
application or corresponded with the Department of Defense regarding retire- 
ment under act of June 29, 1948, but who now, in view of decision in Price v. 
United States, 121 C. Cls. 664—which held that service in National Guard subse- 
quent to passage of Dick Act of 1903 was service in federally recognized Na- 
tional Guard—have filed applications for retirement under the act, upon ap- 
proval of the application, are entitled to retired pay effective the first day of the 
month following the month in which the application was received or the first 
day of the month in which the applicant became 60 years old and otherwise 
qualified, whichever is later. 


The estates of officers of the uniformed services retired under title III of the 
act of June 29, 1948, as well as the estates of those officers found ineligible for 
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retirement under the act because of insufficient service, are entitled to receive 
any benefits which such officers would have received if still living subsequent 
to the issuance of the decision in Price v. United States, 121 C. Cls. 664, which 
held service in the National Guard subsequent to the passage of the Dick Act of 
1903 was service in the federally recognized National Guard, and claims for such 
amounts should be transmitted to the Claims Division of the General Accounting 
Office for settlement. 

Administrative office may reprocess, without further action by officers concerned, 
retirement applications of officers of uniformed services who, prior to case of 
Price vy. United States, 121 C. Cls. 664—which held that service in the National 
Guard subsequent to passage of the Dick Act of 1903 was service in the federally 
recognized National Guard—filed retirement applications under act of June 29, 
1948, and were denied retirement benefits because of insufficient service but who 
had creditable National Guard service prior to 1916. 


Assistant Comptroller General Weitzel to the Secretary of Defense, 
March 8, 1954: 


Reference is made to letter dated December 8, 1953, from the Assist- 
ant Secretary of Defense, requesting decision on five questions (listed 
in an enclosed copy of Committee Action No. 77, Military Pay and 
Allowance Committee, Department of Defense) concerning retired 
pay under Title III of the Army and Air Force Vitalization and Re- 
tirement Equalization Act of 1948, approved June 29, 1948, 62 Stat. 
1087. 


Subsection 302 (a) of the act, 62 Stat. 1087, provides, in pertinent 
part: 


Any person who, upon attaining or having attained the age of sixty years, has 
performed satisfactory Federal service as defined in this section in the status 
of a commissioned officer, warrant officer, flight officer, or enlisted person in the 
Army of the United States or the Air Force of the United States, including the 
respective reserve components thereof, and also including the federally recog- 
nized National Guard prior to 1933 * * * and has completed an aggregate of 
twenty or more years of such satisfactory service in any or all of the aforesaid 
services, shall, upon application therefor, be granted retired pay * * *. [Italics 
supplied.] 


It was held that service in the National Guard prior to enactment 
of the National Defense Act on June 3, 1916, 39 Stat. 166, was not 
service in the “federally recognized National Guard prior to 1933” 
within the contemplation of the quoted subsection. Bulletin of The 
Judge Advocate General of the Army, July-September 1949, page 
156. However, in Price v. United States, 121 C. Cls. 6€4, decided Octo- 
ber 2, 1951, it was held that service in the National Guard subsequent 
to the passage of the Dick Act of January 21, 1903, 32 Stat. 775, was 
service if the “federally recognized National Guard,” as that term 
was used in the subsection. The questions submitted, which are sepa- 
rately quoted and discussed below, pertain to the effect of the Price 
decision upon the rights of various individuals who had service in the 
National Guard between January 21, 1903, and June 3, 1916. 
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Question 1 


In cases of officers who submitted applications for retirement under the pro- 
visions of Title III of the Act of June 29, 1948 (62 Stat. 1089) and were deter- 
mined ineligible for retirement by the Department of Defense due to insufficient 
Federal service, and who, provided National Guard service under the Dick Act 
(32 Stat. 775) is credited, would have been eligible for retirement, would the 
effective date for retirement pay be the first day of the month following the 
month in which retirement application is approved, or retroactive to the date 
individual would normally have received retired pay had such service been 
creditable at the time application was submitted? 


It was held in 30 Comp. Gen. 287 (modifying 28 Comp. Gen. 321, 
325) that: 

* * * in any case where the applicant [for retirement benefits under Title III 
of the act of June 29, 1948], qualified for retired pay on June 29, 1948, or between 
that date and January 1, 1949—the effective date of the act—he may be paid 
retired pay beginning with the date he qualified therefor, provided that his appli- 
cation was timely filed. In all other cases where the application is or has been 
properly approved, retired pay may be paid beginning with the first day of the 
month following the month in which application therefor is filed or the first day 
of the month following the month in which the applicant initially meets the age 
and service requirements of the statute and thereby becomes eligible for such 
retired pay, whichever is later. 

The officers referred to in question 1, upon approval of their 
original applications, will be entitled to retired pay from the dates 
on which such pay would have begun had the decisions in the Price 
case and in 30 Comp. Gen. 287 been issued prior to the receipt of 
their applications. 


Question 2 


In cases of officers now past age 60 who had not submitted an application 
for retirement but who had corresponded previously with the Department re- 
garding retirement under Act of June 29, 1948, and had been advised that 
National Guard service prior to 1916 was not creditable and that accordingly 
they were not eligible for retirement, would such correspondence be considered 
as an application for retirement so as to place the officer on the retired list in 
accordance with your reply to Question 1, or would a specific application for 
retirement be required and retirement made effective the end of the month 
such application is approved? 

The statute provides that retired pay shall be granted “upon ap- 
plication therefor,” thus indicating that some affirmative action is 
required by a potential beneficiary under Title III. However, no 
particular form of application is prescribed and it reasonably appears 
that an individual who inquired in writing as to his eligibility for 
benefits under Title III and was advised that he did not have sufficient 
service to qualify should be considered as in the same position as an 
individual whose correspondence was treated as an application, with 
a formal denial because of insufficient service. 

Accordingly, question 2 is answered by saying that the corres- 
pondence of the officers there mentioned may be considered as appli- 
cations for benefits under Title III, with consequent entitlement to 
such benefits as in the cases discussed in answer to question 1, unless 
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some reason is apparent for concluding in a particular case that the 
officer was not initiating action to receive the benefits of the statute. 


Question 3 


In cases of officers now past age 60 who had not submitted an application or 
corresponded with the Department regarding retirement under Act of June 29, 
1948, but who now, in view of the Court of Claims decision in the case of William 
G. Price (121 Ct. Cl. 664) have filed applications, would the effective date of 
retirement be the last day of the month in which age 60 was reached, if other- 
wise qualified, or the last day of the month in which their application is 
approved? 

As to these officers, the effective date of entitlement to retired pay, 
upon approval of the application, is the first day of the month follow- 
ing the month in which the application was received or the first day 
of the month following the month in which the applicant became 60 
years old and otherwise qualified, whichever is later. Compare an- 
swer to question 1. 

Question 4 

In consideration of the fact that these questions include officers who have 
been retired under Title III, as well as those found ineligible for retirement 
benefits because of insufficient service, are the estates of such officers who are 
now deceased, entitled to receive any benefits which the officers would have 
received if still living? 

By reason of the decision in the Price case, it now must be concluded 
that these officers did not receive the full amounts of retired pay to 
which they were entitled. Claims for amounts due their estates on 
that account should be transmitted to the Claims Division of this 
Office for settlement. 

Question 6 

May case files of applicants previously denied retirement benefits because of 
insufficient service, but who had creditable National Guard service prior to 
1916, be reviewed, and provided they now qualify, retirement orders be issued 
and payment of retired pay effected, without further action by the officers 
concerned? 

These officers appear to be in the same situation, insofar as appli- 
cations are concerned, as those in question 1. Under the circumstances 
involved, this Office perceives no objection to reprocessing the appli- 
cations of such officers, who have been denied retired pay on the 
ground of insufficient service, without further action in the matter 
by them. 

Question 5 is answered accordingly. 


, 


[B-119004] 


Departments and Establishments—Liquidation—Commis- 
sion on Foreign Economic Policy 


The Commission on Foreign Economic Policy, which was established by Title 
III of the Trade Agreements Extension Act of 1953, transmitted official report 
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of its findings and recommendations to the Congress on January 23, 1954, and 
therefore under section 308 of the act, which provides that the Commission shall 
cease to exist 90 days after submission of its report to the Congress, the last 
day of the legal existence of the Commission is April 23, 1954, notwithstanding 
minority report of Commission was not submitted to Congress until January 30, 
1954, or that certain material in form of supplement to report of January 23, 
1954, is in process of being published. 


Obligations incurred by the Commission on Foreign Economic Policy during the 
life of the Commission may be paid during the time funds appropriated to the 
Commission are available for expenditure, however after the date the Commis- 
sion ceases to exist, in the absence of other appropriate provisions for the liquida- 
tion of such obligations, the payment thereof will be accomplished by direct 
settlement of the General Accounting Office. 

Comptroller General Warren to the Chairman, Commission on 


Foreign Economic Policy, March 8, 1954: 


Reference is made to letter of February 23, 1954, from the Execu- 
tive Director, requesting a decision as to what is the last day of the 
legal existence of the Commission on Foreign Economic Policy. 

The Commission was established by Title III of the Trade Agree- 
ments Extension Act of 1953, Public Law 215, approved August 7, 
1953, 67 Stat. 473, 474, section 308 of which provides, as follows: 

(a) Report.—Within sixty days after the second regular session of the Eighty- 
third Congress is convened, the Commission shall make a report of its findings 
and recommendations to the President and to the Congress. 

(b) Expiration of the Commission.—Ninety days after the submission to the 


Congress of the report provided for in subsection (a) of this section, the Com- 
mission shall cease to exist. 


The report of the Commission was transmitted to the President 
and to the Congress on January 23, 1954. In accordance with the 
Committee decision that minority statements be incorporated as part 
of the official Commission report, dissents by various members of the 
Commission to some of the recommendations were included in the re- 
port, but two members of the Commission requested in their general 
dissent, and were granted permission, to file later a minority report 
containing a more detailed statement of their views. Such minority 
report was transmitted to the President and to the Congress on 
January 30, 1954. 

The report transmitted to the President and the Congress on 
January 23, 1954, undoubtedly is the official report of the Commis- 
sion and as such must be recognized as the report referred to in sec- 
tion 308 of the act of August 7, 1953, quoted above. The minority 
report is merely supplemental detailed material in support of the 
“Joint Statement of General Dissent to the Report by Mr. Reed and 
Mr. Simpson,” dated January 18, 1954, included in the official report. 
The submission of such additional material, which was not required 
by law, cannot be viewed as extending the life of the Commission. 
To hold otherwise would permit one member to extend the life of 
the Commission indefinitely until after such member submitted his 
minority report. 
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Likewise, the fact that certain material will be published as 
promptly as possible and will be issued in the form of a supplement 
to the report of January 23, 1954, as stated in the last paragraph of 
the transmittal letter of January 23, 1954, is not a part of the report 
itself and cannot be regarded as affecting the life of the Commission. 
The Executive Director, in his supplemental letter dated February 
26, 1954, indicates that this material is merely a staff document and 
does not purport to express the thinking or conclusions of the Com- 
mission, but rather to place on record the material submitted to the 
members for their study by the staff, acting on its own responsibility. 

Accordingly, in the absence of any further legislation to the con- 
trary, the Commission on Foreign Economic Policy ceases to exist 
90 days after January 23, 1954, that is, at the close of business on 
April 23, 1954. 

The statement in the letter that it is assumed that obligations in- 
curred during the life of the Commission may be paid during the time 
such funds are available for expenditure is correct. However, after 
the expiration date, in the absence of other appropriate provisions 
for the liquidation of such obligations, the payment thereof will be 
accomplished by direct settlement of the General Accounting Office. 
14 Comp. Gen. 490; id. 738 ; 16 éd. 15. 


[B-116568] 


Mileage—Reservists and Regulars—Selection of Home 
Upon Retirement—Home Determination 


While the rule of the accounting officers that Regular members of the uniformed 
services may be paid mileage for travel to a selected home upon retirement has, 
through long application, become so engrafted in the law that it reasonably may 
be concluded that such selected place was the home contemplated by Congress in 
enacting the Career Compensation Act of 1949, it is equally well established that 
a Reservist by reason of the temporary nature of his active duty, though some- 
times prolonged, has a home of record throughout period of active duty which 
determines the maximum mileage payable for travel home upon release from 
active duty upon retirement. 


Assistant Comptroller General Weitzel to the Secretary of Defense, 
March 10, 1954: 


Reference is made to letter of December 4, 1953, from the Assistant 
Secretary of Defense requesting reconsideration of the decision of 
Septembey 21, 1953, B-116568, in which it was held that an officer of 
the Army of the United States is entitled upon retirement to be paid 
mileage to his home of record or to the place from which ordered to 
active duty, but not to a home selected by him upon retirement. 

The decision pointed out that under legislation preceding the 
Career Compensation Act of 1949, 63 Stat. 802, it long has been held 
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that a reservist on active duty continues to have a home, and that there 
is nothing in the Career Compensation Act, nor in the hearings and 
committee reports which preceded its enactment, to suggest that under 
its provisions members of the reserve components would be entitled 
to select a home for travel and transportation purposes upon retire- 
ment under the rules applied to members of the regular services. The 
statutory provision in question is in material part as follows: 


Sec. 303. (a) Under regulations prescribed by the Secretaries concerned, 
members of the uniformed services shall be entitled to receive travel and trans- 
portation allowances for travel performed or to be performed under competent 
orders * * * (2) upon appointment, call to active duty, enlistment, or induction, 
from home or from the place from which ordered to active duty to first station, 
and (3) upon separation from service, placement upon the temporary disability 
retired list, release from active duty, or retirement, from last duty station to 
home or to the place from which ordered to active duty * * *. [Italics supplied.] 


In the request for reconsideration it is stated that the word “home” 
as used in the quoted statute is a relative term which requires defini- 
tion and that, therefore, the regulation defining the home of a reservist 
who is retired immediately following a period of active service as any 
place he may select, and to which he performs travel within the pre- 
scribed time, was issued in a proper exercise of the authority vested 
in the Secretaries concerned to prescribe implementing regulations 
and should not be questioned by this Office unless it may be considered 
arbitrary and capricious. Also, there is cited 1 Comp. Gen. 363 where 
the word “home,” as used in an order of retirement, was defined as 
meaning the place which the retired officer selects to return to civil life 
from his military life. 

Long before there was any specific statutory authority for travel 
by an officer from his last place of duty to home at Government expense 
upon retirement, mileage for such travel was paid under the mileage 
laws as for ordered travel on official business under orders issued 
to the officer concerned directing him to proceed to his home. As to 
this, the courts in effect held that travel to a place selected by the 
officer, which he thereupon reported to proper authority as being his 
home, was sufficient compliance with orders directing him to proceed 
home to entitle him to mileage to such selected place. From this, 
apparently, evolved the rule concerning an officer’s right to select a 
home upon retirement stated in 1 Comp. Gen. 363, citing 13 Comp. 
Dec. 793 and 18 Comp. Dec. 634, as to which it further was stated in 
4 Comp. Gen. 954, respecting members of the regular services, that 
because of circumstances peculiar to the military service an officer 
at time of retirement usually does not have an established residence 
which he desires to make his home in civil life, for which reason some 
latitude is allowed officers in carrying out orders to travel upon 
retirement. 
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However, section 303 (a) of the Career Compensation Act of 1949, 
63 Stat. 813, expressly provides for payment of travel allowances for 
travel performed upon retirement from last duty station to home by 
members of the uniformed services which, as stated in the Assistant 
Secretary’s letter of December 4, 1953, includes both regulars and re- 
serves. Earlier statutes expressly authorized transportation of reserve 
personnel from home to the place where the first military duty was to 
be performed and from the last place of duty tohome. Section 37a of 
the National Defense Act, June 4, 1920, 41 Stat. 776, provided that a 
reserve officer when on active duty would receive mileage from his 
home to his first duty station and from his last station to his home. 
Again, in paragraph 6 of the Pay Readjustment Act of 1942, 56 Stat. 
364, it was provided that, in the case of a reserve officer ordered to 
active duty, the words “permanent change of station” as used in that 
section should include the change from home to first station and from 
last station to home. 

During the period of more than thirty years since the enactment 
of section 37a of the National Defense Act on June 4, 1920, no serious 
doubt appears to have arisen as to the meaning of the word “home” 
as used in that or subsequent legislation. On the contrary, the word 
apparently was accepted without question as meaning the place where 
the reservist resided prior to entering military service and where he 
presumably would have continued to reside had such residence not 
been interrupted by orders to active duty. This was evidenced by 
the procedure set up for recording as the home of the reservist con- 
cerned, including reservists appointed from an enlisted status in the 
regular services, the place of permanent residence or domicile when 
ordered to active duty, with provision for correction when the place 
initially recorded was not in fact the actual home, on the basis of which 
he was paid mileage upon termination of such tour of active duty, 
whether by orders releasing him from active duty or by retirement. 

While the rule of the accounting officers that regulars may be paid 
mileage for travel to a selected home upon retirement has, through 
long application, become so engrafted in the law that it reasonably 
may be concluded that such selected place was the home contemplated 
by the Congress in enacting the Career Compensation Act of 1949, 
insofar as retired regulars are concerned, it is equally well established 
that a reservist by reason of the temporary nature of his active duty, 
though sorhetimes prolonged, has a home of record throughout his 
period of active duty which determines the maximum mileage payable 
for travel home upon release from active duty. The submission does 
not suggest that all reservists are entitled to select a new home, for 
mileage, upon release from active duty, regardless of length of active 
duty or reason for release, or that such a right could be granted by 
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regulations under existing law. There is nothing to indicate, how- 
ever, that the Congress intended the word “home” in the statute to 
mean one thing for reserve officers released from active duty on re- 
tirement and something entirely different for all other reserve officers 
upon release. Such an interpretation of the statute, for example, 
would give a reservist retired after six months of active duty a great 
advantage over a reservist released for other reasons after ten years 
of active duty. I think it must be agreed that the Congress did not 
intend that discrimination. The different rule applied to regulars, 
for material reasons, does not support a rule discriminating between 
different classes of reservists, for no comparable reasons. 

The submission cites instances of members with long service in 
the Regular Army who, but for the fact that they had been commis- 
sioned as reserve officers and were serving as such when retired, would 
have been paid mileage to a selected home upon retirement. Respect- 
ing such cases, it must be recognized, however, that if such a reservist 
had been released from active duty, other than by retirement, he 
clearly would have been entitled to mileage only to his home of record 
as a reservist, despite his prior service as a regular and the circum- 
stance that he might have had mileage to a selected home had he 
continued in the regular service until retirement. 

The subject has been given careful consideration, but no legal basis 
is found to justify a conclusion that the word “home” in the statute 
means one thing where a reservist is released from active duty on 
retirement and means something different where he is released for 
any other reason. Nor, in the absence of clear statutory provisions, 
would there appear any justification for a conclusion that all reserv- 
ists are entitled to mileage to a selected home upon release from active 
duty, by analogy to the long established rule that members of the 
regular services may select a home upon retirement. In short, a 
reservist like a regular is entitled under the statute to mileage to his 
“home” upon retirement. The difference is that a reservist generally 
has a fixed home, his “home of record,” but it has long been recognized 
that generally a regular does not have such a home at time of retire- 
ment, and therefore that his “home” is the place he may then select 
and to which he travels to make a home. It may be that the rule of 
allowing regular members mileage to such a selected home would be 
subject to question if it were not so well established. The fact that 
its age now saves that rule from question cannot justify its extension, 
however, to members of the reserve forces, to whom it never applied, 
and whose situation is materially different. 

For such reasons, I am constrained to conclude that there appears 
no sufficient legal basis to modify the prior decision. 
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[ B-118806 J 


Traveling Expenses—Military, Naval, Etc., Personnel— 
Taxicab Fares—Other Than Local Travel 


Paragraph 4400-2, Joint Travel Regulations, which provides that reimburse- 
ment is authorized for taxi fares between places of abode or business and stations, 
wharves, airports, other common carrier terminals or local terminus of the mode 
of transportation used, is intended to limit the use of taxicabs to local travel, 
and therefore an Army officer who, incident to temporary duty, traveled 30 miles 
by taxi at personal expense instead of using available train, may not be reim- 
bursed actual cost incurred for use of taxi, however reimbursement may be made 
at rate of five cents per mile for such trip as authorized in paragraph 4203-3a, 
of said regulations. 

Assistant Comptroller General Weitzel to Lieutenant Colonel 


Joseph M. Mano, Department of the Army, March 11, 1954: 


By second endorsement dated February 4, 1954, the Chief of Finance 
forwarded to this Office your letter of January 8, 1954, submitting 
for advance decision a voucher stated in favor of Colonel Hans W. 
Holmer, O-16734, USA (CE), for reimbursement for taxi fare from 
Bar Le Duc to Verdun, France, October 27, 1953. 

By orders dated October 23, 1953, Colonel Holmer was directed to 
proceed from Paris to Verdun, France, for temporary duty, travel by 
“rail” being authorized, transportation to be furnished by the Trans- 
portation Officer. He traveled from Paris to Bar Le Duc on Govern- 
ment travel warrant, and when a Government car failed to meet him 
at Bar Le Duc as previously arranged he traveled to Verdun, a dis- 
tance of 50 kilometers (30 miles), by taxi at a personal expense of 
5,000 French franes ($14.30). It is shown that the usually traveled 
route, via rail, is from Paris to Verdun via Chalons-sur-Marne and 
that travel by this means would have required no more time. 

Paragraph 4400-2, Joint Travel Regulations, promulgated pursuant 
to section 303 of the Career Compensation Act of 1949, 63 Stat. 813, 
814, provides that reimbursement is authorized for taxi fares between 
places of abode or business and stations, wharves, airports, other com- 
mon carrier terminals or local terminus of the mode of transportation 
used. That it is intended to limit the use of taxis to local travel is 
clearly indicated by other provisions in the regulations, as, for exam- 
ple, paragraphs 4202-2 and 4400-10. Such being the case, there is no 
basis for reimbursement of the actual cost incurred in travel from 
Bar Le Dyc to Verdun by taxi. However, since the member completed 
the travel at personal expense, reimbursement may be made at the rate 
of 5 cents per mile for the official distance from Bar Le Duc to Verdun, 
as authorized in paragraph 4203-3a, Joint Travel Regulations. 

The voucher and supporting papers are returned herewith, payment 
thereon being authorized if adjusted as above indicated. 
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[ B-118983 J 


Traveling Expenses—Air Travel—Sleeping Accommoda- 
tions—“Sleepair Seat” 


A sleeper seat accommodation—called “sleepair seat”—which is offered by an 
airline in lieu of a sleeper berth accommodation, may be regarded as a sleeping 
accommodation in the nature of a standard berth within the meaning of the 
sleeper plane accommodation provisions of the Standardized Government Travel 
Regulations and the Foreign Service Travel Regulations. 

Comptroller General Warren to Neal J. Price, Foreign Operations 
Administration, March 11, 1954: 


Reference is made to your letter of February 17, 1954, file C: VEB: 
NJP, transmitting a voucher in the amount of $10 stated in favor of 
Mrs. Annabeall E. Rutledge, an employee of the Foreign Operations 
Administration, Tehran, Iran, for reimbursement for personal funds 
expended for a “sleepair seat” in connection with air travel from New 
York, New York, to Amsterdam, The Netherlands, during November 
1953, and requesting a decision as to the propriety of certifying said 
voucher for payment. 

Although your letter is not signed in the capacity of an authorized 
certifying officer, the records of this Office show that heretofore you 
have officiated as such and, therefore, it is presumed that your present 
request for decision is submitted in that capacity. 

The papers attached to your letter do not include a copy of the 
travel authorization involved, however, it has been informally 
ascertained that Mrs. Rutledge was officially ordered to Tehran for 
permanent duty, and that her transportation via commercial aircraft 
between New York, New York, and the foreign duty station was pro- 
cured on Government transportation request No. MSA-36203. Your 
letter states that the flight utilized by Mrs. Rutledge—K. L. M. 
Royal Dutch Airlines—between New York and Amsterdam does not 
have sleeper berth accommodations but in lieu thereof offers sleeper 
seat accommodations at a substantial saving to the traveler, which 
accommodation is reported to be the equivalent of a sleeper berth on 
other airlines. The record shows that the cost of the “sleepair seat” 
was borne by the traveler in view of the doubt as to whether applicable 
travel regulations authorized payment for such an accommodation 
from appropriated funds. 

Paragraph 13 of the Standardized Government Travel Regulations, 
as amended, reads in pertinent part as follows: 

c. Sleeper plane accommodations.—One standard berth on airplanes having 


sleeping accommodations when overseas night travel, beginning or terminating 
in the United States, is involved. 


The Standardized Government Travel Regulations, as amended, are 
applicable to all types of travel and transportation covered by the 
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Foreign Service Travel Regulations unless specific deviations there- 
from are prescribed. The Foreign Service Travel Regulations pro- 
vide that travel expenses shall be allowed in accordance with regula- 
tions in effect at the time the expenses are actually incurred, and they 
authorize the performance of official travel by any means (not pro- 
hibited by law) at Government expense. Section 180-4.52 of the 
Regulations last cited (Part III, Foreign Service Manual) dated 
June 12, 1953, provides: 

Accommodations on planes.—Each authorized traveler shall be allowed a seat 
on an airplane, provided the accommodation is actually used. When night 
travel of more than 6 hours duration is involved, one standard berth shall be 
alowed for each traveler 5 years of age or over if such accommodations are 
available and are actually used; one standard berth shall be allowed for each 
two children under 5, but no berth shall be allowed for separate occupancy by 
one child under 5 who is accompanied by a person over 5 years of age traveling 
at Government expense. 

In view of the cited regulations, the “sleepair seat” used for night 
travel between the New York air terminal and the overseas location, 
may be regarded as a sleeping accommodation in the nature of a stand- 
ard berth and the voucher, which is returned herewith, may be certi- 
tied for payment, if otherwise correct. Compare 32 Comp. Gen. 542. 


[B-118866] 


Transportation—Household Effects—R at e s—Minimum 
Tariff Requirement 

The phrase “minimum tariff requirement” used in section 12 (a) of Executive 
Order No. 10507, dated December 10, 1953, which authorizes reimbursement for 
transportation of household effects of employees upon change of official station 
to extent of “minimum tariff requirement” in case the weight of the effects is 
less than 1000 pounds refers to the commuted rate authorized in the Executive 


Order for 1999 pounds or less, and not to the minimum tariff charged by the 
carrier for 1000 pounds. 


Comptroller General Warren to H. L. Wall, Department of Agri- 
culture, March 15, 1954: 


Reference is made to your letter of January 20, 1954, requesting an 
advanée decision as to the propriety of certifying for payment the 
reclaim voucher therewith transmitted in favor of Miss Norma K. 
Johansen, for $70.83, representing the difference between the amount 
previously paid for transportation of household effects and the amount 
apparently reimbursable under Executive Order No. 10507, dated De- 
cember 10, 1953, effective in any case in which the transportation 
involved is authorized and commenced on and after May 8, 1953. 

It is noted that Lincoln, Nebraska, was Miss Johansen’s permanent 
station, when, pursuant to orders (No. 5-2317-53) dated June 24, 1953, 
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she was directed to proceed to Casper, Wyoming, for permanent duty. 
The cited orders provided for travel of the employee and her imme- 
diate family and transportation of her household effects to the newly 
assigned station at Government expense. 

The record shows that on June 27, 1953, 320 pounds of effects were 
shipped via motor van from Lincoln to Casper by the Ford Van Lines 
Company at a cost of $89.43, itemized as follows: 

320 pounds, moving as 1,000 pounds minimum @ $7.60 
1 wardrobe at $5 each 


1 barrel at $6 each 
I IIIIIIUN SIS ise i ok pene een anne 


Reimbursement was made to the employee on the basis of 320 pounds 
at the commuted rate of $9.74 per cwt., or in the amount of $31.17. 

In your letter of January 20, 1954, you quote a portion of section 
12 (a) of Executive Order No. 10507, which authorizes reimburse- 
ment to the extent of the minimum tariff requirement in case the 
weight of the household goods transported is less than the 1,000 pound 
minimum weight allowance chargeable under applicable tariffs. You 
are in doubt as to whether the phrase “minimum tariff requirement” 
as used in section 12 (a) of Executive Order No. 10507 means the rate 
in column (b) of schedule A for 1,999 pounds or less, or the amount 
which the transportation company charged the employee as their 
minimum tariff for 1,000 pounds. It is to be noted that except for 
the specific reference to the 1,000 pound minimum a somewhat similar 
provision appeared in Executive Order No. 10196, dated December 
20, 1950. 

Under the terms of Executive Order No. 10507, it appears clear 
that the commuted rate for 1,999 pounds or less would govern the 
reimbursement in this case rather than the minimum tariff charged 
by the carrier. Thus, the employee is entitled to reimbursement for 
the transportation of her household effects (320 pounds) a distance 
of 592 miles computed on a minimum weight basis of 1,000 pounds, 
as authorized by established tariffs applicable to the carrier that 
performed the services, upon the commuted rate of $10.20 per cwt., 
which is the rate specified in the Executive order covering the trans- 
portation of household effects of 1,999 pounds or less. Cf. 27 Comp. 
Gen. 236. 

Accordingly, the reclaim voucher which is returned herewith, repre- 
senting the difference between the amount the claimant has been paid 
and the amount authorized by Executive Order No. 10507, as indi- 
cated above, may be certified for payment, if otherwise correct. 
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[B-118580] 
Claims—Doubtful—Accounting Officer’s Practice 


When a case arises with respect to which there is no controlling judicial prece- 
dent and as to which substantial doubt exists as to the action which a court of 
competent jurisdiction might take, the duty of the accounting officers is to deny 
the claim and leave the claimant to remedy in the courts. 


Assistant Comptroller General Weitzel to William P. Hirsch, March 
18, 1954: 


Reference is made to your letter of October 17, 1953, with enclosures, 
relative to your claim for the proceeds of certain military payment 
certificates in the amount of $3,000 confiscated by the Office of the 
Provost Marshal, Far East Command, Tokyo, Japan, Department 
of the Army, on January 25, 1952. Since General Accounting Office 
certificate of settlement issued to you under date of August 31, 1953, 
was addressed to you in care of your wife at 209 East 165th Street, 
New York, New York, it is assumed that such certificate has been 
forwarded and received by you. Hence, your letter will be treated 
as a request for reconsideration of the action heretofore taken by this 
Office. 

The said settlement disallowed your claim for the reasons that the 
military payment certificates were illegally in your possession, since 
you were not authorized to acquire, possess or use such certificates, 
and that there was no evidence that the proceeds of the certificates 
represented your personal funds acquired in legal transactions. 

You now contend that you had authority to use military payment 
certificates and that the proceeds of the certificates acquired by you 
represented personal earnings and the repayment of old debts by per- 
sons in the Far East. In support of your claim, you furnished: (1) 
the original authorization for use of military payment certificates 
dated February 14, 1952; (2) a certification dated May 1, 1952, to the 
effect that you were authorized to use military payment certificates; 
and (3) an affidavit by a Mr. and Mrs. Thomas H. Yamate that they 
owed you $3,500 on a personal loan. 

Subparagraph 10b, AR35-510, dated November 1, 1951, prohibited 
the possession or use of military payment certificates unless acquired 
pursuant to the regulations contained therein and in such additional 
regulations as might be promulgated by the oversea commander con- 
cerned. The authorization of February 14, 1952, extended to you 
the privilege of using military certificates only for the purpose of pay- 
ing for meals and personal items or services. The record establishes 
that you acquired the military certificates prior to the date you were 
authorized to possess or use such certificates. Any doubt as to your 
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lack of authority to possess the certificates seized from you would ap- 
pear to be resolved by the excessive amounts of such certificates in 
relation to the purpose for which you were authorized to possess and 
use military payment certificates, and the fact that you covertly en- 
gaged armed services personnel for compensation to convert them 
for you. 

Under such circumstances, the matter appears to be too doubtful 
to warrant allowing your claim. When a case arises with respect to 
which there is no controlling judicial precedent and as to which sub- 
stantial doubt exists as to the action which a court of competent 
jurisdiction might take, it is regarded as the duty of the accounting 
officers to deny the claim and leave the claimant to his remedy in the 
courts. See Longwill v. United States, 17 C. Cls. 288, 291; Charles 
v. United States, 19 id.316, 319. 

Accordingly, on the present record the disallowance of your claim 
was proper and is sustained. 


[B-119063] 


Contracts—Damages—Award to Other Than Low Bidder 
on Basis of Earlier Delivery—Delay—Liquidated Damages 
Based on Difference Between Contract Price and Low Bid 


A firm awarded a contract by a purchase order which contained statement that 
award was made to that firm as other than low bidder on basis of early de- 
livery date and which made reference to penalties as set forth in Clause 7 
of Supplemental Provisions (G. S. A. Form 75) for failure to meet delivery sched- 
ule may be assessed liquidated damages for failure to meet delivery schedule 
on basis of difference between contract price and low bid as provided in Clause 
7, even though invitation to bid did not specifically provide that time of 
delivery was of the essence. 


Comptroller General Warren to Tumulty & Tumulty, March 22, 
1954: 


Reference is made to your letter of February 15, 1954, in which 
you request reconsideration of General Accounting Office settlement 
dated October 19, 1953, by which the claim of your client, Armco 
Drainage & Metal Products Company, Inc., for $1,174.21, was dis- 
allowed. The amount of this claim was deducted by'the General 
Services Administration in effecting payment to your client under 
contract No. GS-08S-2346, and represents the difference between the 
price at which the contract was awarded to the Armco Company and 
the amount of the low bid received pursuant to the invitation involved. 

Your grounds for objecting to the action taken are: first, admitting 
that your client breached the provisions of the contract as to delivery 
time, the difference between the contract price and the amount of the 
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low bid is not the proper measure of damages for such breach; and 
second, that the deduction in question was the result of reading into 
the contract words and provisions which are no part thereof. 

Both of these arguments stem from an understandable desire on 
your part to establish that the contract under consideration here is 
identical for all practical purposes with those involved in Holker v. 
United States, 40 F. Supp. 972, and in B-86076, 28 Comp. Gen. 717, 
and it may be conceded that if such identity exists your client’s claim 
should be allowed. 

There appears to be, however, a clear-cut and decisive distinction 
between the terms and conditions of the contract involved here and 
those under consideration in the Kolker case and in B-86076, supra. 
This distinction is found in the following language of the purchase 
order : 

Note to vendor: Award of the above item was made to your firm as other 
than Low Bidder on Basis of Delivery. In this connection your attention is 
directed to possible penalties as set forth in Clause 7 of Supplemental Pro- 
visions (GSA Form 75, dated 7/18/50) for failure to meet delivery schedule. 
And in connection with the foregoing quotation, it should be pointed 
out that it is the position of this Office that the purchase order is not 
only a part of the contract as finally consummated but perhaps the 
most important document of those making up the formal agreement 

One of the basic grounds for the decisions in the Kolker case and in 
B-86076, was that there were no provisions in the contracts involved 
in those cases for the imposition of liquidated damages in the event 
of default as to delivery. 

In the Kolker case, the court in commenting on Wisconsin Bridge & 
Iron Co, v. City of Alpena, 238 Mich. 164, 213 N. W. 93, cited in your 
letter, said, p. 974: 


* * * In connection with the construction of a bridge in that case, the con- 
tract, as here, made no provision for remedy for delay by way of liquidated 
damages. In reversing the lower court, which had permitted the jury to adopt 
the theory advanced here by the Government, the Court said (238 Mich. at 
pages 167-170, 213 N. W. at page 95): “While the city authorities wanted the 
bridge quickly and for that reason accepted the higher bid with speedy delivery, 
no provision for liquidated damages for delay was incorporated in the contract.” 


In B-86076, 28 Comp. Gen. 717, the following statement was made, 
p. 720: 


In the present case, it is shown that while the contractor had actual notice 
that award was made to it at a higher price because it promised earlier de- 
livery than the low bidder, neither the specifications accompanying the invita- 
tion for bidg nor the contract provided for the deduction of any amount in the 
event of a late delivery. Had the parties intended the contract to provide for 
any such assessment in the event of delay, a specific provision to that effect 
should have been made. * * * 


In the instant matter, the contract by virtue of the provision in the 
purchase order quoted hereinbefore did provide for the deduction of 
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a specific amount in the event of a late delivery and did by reference 
to the terms of Clause 7 of the Supplemental Provisions (G. S. A. 
Form 75) make provision for remedy for delay by way of liquidated 
damages, the failure to do which was considered fatal to the Gov- 
ernment’s position in the Kolker case. 

In other words, the failure to specify a measure of damages which 
gave rise to the Kolker decision and to that in 28 Comp. Gen. 717, 
and which constitutes your first ground of objection here is non- 
existent. The attention of your client was drawn specifically to 
Clause 7 of the Supplemental Provisions which reads as follows: 

Where the invitation provides that time of delivery shall be of the essence 
in making awards, the following shall apply: Except as otherwise stated in the 
bid, it shall be understood that the bidder offers to deliver from stocks on hand 
or available to the bidder in time to permit delivery within the specified time. 
For any supplies delivered after the specified time and accepted, the price payable 
to the contractor, if higher than that at which award would have been made 
if time of delivery had not been a factor, shall be such lower price irrespective 
of whether or not the delay is excusable under Article 11 of the General Pro- 
visions (Standard Form 32). 

In the Kolker case and in B-86076, it was the failure to specify a 
measure of damages in the contracts themselves that resulted in the 
application of the rule of actual damages. In the present case, the 
acceptance without protest by the Armco Company of the purchase 
order results in at least a tacit agreement on its part that in the event 
of delay the measure of damages would be as specified in Clause 7, 
supra. 

The fact that the invitation did not contain the identical phrase 
“time of delivery shall be of the essence” is deemed unimportant in 
view of the repeated statements as to the importance of delivery date 
found in the invitation and throughout the contract which culminated 
in the warning of the specific consequences which would follow a de- 
fault as to delivery contained in the purchase order. The earlier 
delivery date was the sole consideration for the award of the contract 
to your client at a price $1,192.25, higher than that at which the struc- 
ture could have been obtained from another source. The acceptance 
of the purchase order by the Armco Company without protest or 
question and performance thereunder constituted a covenant that, if 
delivery was not made as agreed “the price payable to the contractor, 
if higher than that at which award would have been made if time of 
delivery had not been a factor, shall be such lower price irrespective 
of whether or not the delay is excusable under Article 11 of the General 
Provisions.” 

Your second objection to the action heretofore taken appears to be 
based on the narrow and technical ground that the invitation did not 
spell out in so many words the fact that time was of the essence. It 
is believed that such construction is too narrow and that viewed as a 
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whole the contract shows clearly that time of delivery was deemed to 
be of paramount importance. Having accepted the purchase order 
without protest your client cannot now be excused from the conse- 
quences of its breach, about which it was particularly warned, on the 
technicality that the invitation did not contain certain specific words, 
the meaning of which is expressed repeatedly in other portions of the 
contract. 

From what has been said hereinbefore, it follows that this case is 
distinguishable from the Kolker case and B-86076, and that the deci- 
sion here must be reached by giving effect to the intention of the parties 
which, after all, is the cardinal rule of contract construction. Upon 
the record, it seems clear that it was the intention of the parties to the 
instant contract that failure to meet the delivery time therein provided 
would result in the imposition of the liquidated damages provided in 
Clause 7 of the Special Provisions. 

Accordingly, the settlement of October 19, 1953, is sustained. 


[B-95450, B-100320] 


Interest Recovered in Judgment in Action Under Walsh- 
Healey Act—Distribution to Employees Concerned 

Amount of judgment rendered in favor of United States for underpayment of 
wages due employees under Walsh-Healey Public Contracts Act—which includes 
interest—may be distributed to such employees. 


Comptroller General Warren to the Secretary of Labor, March 23, 
1954: 


Reference is made to your letter of February 16, 1954, advising that 
a judgment was rendered in favor of the United States in a suit brought 
against Cooley-Cain Aircraft Corporation, et al., for underpayments 
of wages due employees under the Walsh-Healey Public Contracts 
Act, and that the amount of the judgment, which includes interest, 
has been paid in full. You state that you are ready to distribute the 
proceeds of the judgment to the employees concerned as provided in 
the Act, but desire confirmation of your understanding that this Of- 
fice now entertains no objection to the distribution of interest, as well 
as amounts representing underpayments of wages, recovered in judg- 
ments of this type. 

While thts Office held in decision of February 8, 1951, B-100320, 
to you, that interest recovered in an action of this type was not for 
distribution to the employees concerned but was for covering into the 
Treasury as miscellaneous receipts under a reasonable interpretation 
of the Act, in a decision rendered under date of July 2, 1952, in the 
case of Philadelphia Joint Board Amalgamated Clothing Workers 
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of America v. United States, 106 F. Supp. 534, the United States Dis- 
trict Court for the Eastern District of Pennsylvania held that interest 
recovered in judgments rendered for underpayments of wages in suits 
brought under the Act was properly payable to the employees con- 
cerned and could not be considered the property of the United States. 
Since it was recognized that the legal question involved was a close 
one, this Office advised you by letter of August 13, 1952, B-100320, that 
the United States was not considered to be in sufficiently strong a po- 
sition to insist that an appeal be taken in the above case, and the Acting 
Solicitor General, being of the same opinion, no appeal was taken. 

Under the circumstances, you are advised that this Office will enter- 
tain no objection to the distribution of interest recovered in judgments 
of this type to the employees concerned. 


[.B-117922] 


Colleges, Schools, and Universities—Children of Depart- 
ment of Defense Personnel Attending Private Schools— 
Reimbursement of Tuition Fees to Parents 

The act of August 2, 1946, which authorizes the Secretary of Navy to contribute 
to the support of schools for dependents of naval personnel in localities where 
available schools are inadequate, contemplates that agreements with the schools 
will be made by appropriate administrative officers after a proper administrative 
determination has been made that existing facilities are not adequate, and there- 
fore annual Navy appropriations are not available to reimburse Naval personnel 
for tuition charges personally incurred for children in private schools. 
Assistant Comptroller General Weitzel to the Secretary of the Navy, 


March 24, 1954: 


Reference is made to your letter of December 2, 1953, respecting 
General Accounting Office settlement dated November 5, 1953, which 
disallowed the claim of Colonel George D. Rich, USMC, for $26.39 as 
reimbursement of the cost of tuition paid for the private schooling 
of his son while in England during the fiscal year 1951. You request 
reconsideration of the settlement to the end that there may be con- 
tinued the practice of reimbursing naval personnel for tuition paid for 
their children in private schools in areas where it is not feasible or 
economical to establish Navy-operated schools. 

The claim of Colonel Rich, which was forwarded here for direct 
settlement because the appropriation for the fiscal year 1951 had 
lapsed, was disallowed for the reason that the Department of Defense 
appropriation act for 1951, 64 Stat. 730, authorizing contributions for 
the support of schools for dependents of military and civilian per- 
sonnel of the Department of Defense does not authorize reimburse- 
ment to a member of the armed services for tuition paid by him to a 
private school. 
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Your letter refers to the Congressional hearings on the Department 
of Defense Appropriation Act for 1954, 67 Stat. 336, where representa- 
tives of the Navy pointed out to the Committee that in some instances 
overseas it is not economical for the Navy to operate schools because 
of the small number of pupils involved and that in such cases the 
Navy has followed the practice of sending children to private schools 
in the area and of applying the statutory cost limitation per pupil 
applicable to the Air Force and Army appropriations for this purpose. 
Also, it is stated in your letter that in following this practice the 
Navy has applied certain administrative controls, such as requiring 
parents who send their children to private schools to secure approval 
at the secretarial level; making payment to the parent only on paid 
vouchers submitted by him; and limiting the amount of such payment 
within the average which was applied administratively until the pres- 
ent fiscal year, when it became a statutory average applicable under 
Navy appropriations. 

With respect to the claim of Colonel Rich, it now is shown that 
reimbursement of the expenses incurred by him was approved March 
6, 1953, by the Assistant Secretary of the Navy for Air in the amount 
of $26.39 for the fiscal year 1951 and in the amount of $167.36 for the 
fiscal year 1952. It is stated further, however, that “In the great 
majority of cases of this sort, the matter is presented to the Secretary 
for his approval before the children involved are enrolled in school.” 

The authority for providing schooling for dependents of military 
and civilian personnel of the Navy during the fiscal year 1951 was 
contained in section 620 of the General Appropriation Act, 1951, ap- 


proved September 6, 1950, 64 Stat. 595, 755, in pertinent part, as 
follows: 


Appropriations for the Navy for the current fiscal year shall be available for 
* * * contributions for the support of schools for dependents of military and 
civilian personnel of the Department of Defense as authorized by section 13 of 
the Act of August 2, 1946 (5 U.S. C. 421d). 


The cited section 13 of the act of August 2, 1946, provides as follows: 


The Secretary of the Navy may, out of funds specifically appropriated for that 
purpose, contribute to the support of schools in localities where naval activities 
are located if he finds that the schools, if any, available in the locality are not 

_ adequate for the welfare of dependents of personnel of the Naval Establishment 
stationed at the activity, and may provide for the transportation of such depend- 
ents between the schools and the activities when such schools are not accessible 
to such dependents by regular means of transportation. 


In lette; dated March 5, 1946, from the Secretary of the Navy to the 
Speaker of the House of Representatives, transmitting the proposed 
bill which became the act of August 2, 1946, 60 Stat. 854, it was stated, 
in part, that— 


The purpose of the proposed legislation is to enact into substantive law in 
proper form provisions of a legislative nature appearing in the Naval Appro- 
priation Act, 1946, and related appropriation acts. The bill was prepared in 
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specific response to the Bureau of the Budget’s Bulletin No. 1944-45: 10 of March 
28, 1945, which directed the review of the language of appropriation acts to 
ascertain what provisions are legislative in nature and hence subject to a point 
of order and the preparation of the necessary curative legislation. 

In appendix A to that letter, section 13 of the proposed bill was ex- 
plained as follows: 

This section would provide statutory authority for appropriations for the sup- 
port of schools in localities where the school facilities, if any, are inadequate for 
naval activities in the locality. However, specific appropriations for the purpose 
will still be required. The appropriation “Ordnance and Ordnance Stores” now 
supports four schools, the appropriation “Aviation, Navy,” supports one school, 
and the appropriation “General Expenses, Marine Corps,” supports an unspecified 
number of schools. Prior to the war the appropriation “Welfare and Recrea- 
tion’ supported several schools at naval activities located outside the continental 
United States. 

For the present fiscal year, the Navy appropriation for such pur- 
poses was merged with those for the Army and Air Force in section 
614 of the “Department of Defense Appropriation Act, 1954”, 67 
Stat. 351, as follows: 

Appropriations for the Department of Defense for the current fiscal year shall 
be available (a) except as authorized by the Act of September 30, 1950 (20 U.S. C. 
236-244), for primary and secondary schooling for dependents of military and 
civilian personnel of the Department of Defense residing on military or naval 
installations or stationed in foreign countries, as authorized for the Navy by 
section 13 of the Act of August 2, 1946 (5 U. S. C. 421d) in amounts not exceed- 
ing an average of $225 per student, when the Secretary of the Department con- 
cerned finds that schools, if any, available in the locality, are unable to provide 
adequately for the education of such dependents; * * * 

The administrative regulations issued by the Army and Air Force 
provide that the education of dependents of military and civilian per- 
sonnel stationed in foreign countries is to be effected by commanders 
of installations through (1) service operated schools, (2) service con- 
tract schools when service operated schools are not available, and (3) 
correspondence schools when neither service operated nor service con- 
tract schools are available. Also, it is understood that instructions 
were issued December 17, 1953, stating that it had been the policy of 
the Navy in providing financial assistance for dependents’ education 
under the authority of section 13 of the act of August 2, 1946, to use 
Navy operated schools, Army and Air Force operated schools and 
privately operated schools. 

This Office has two vouchers paid by a naval disbursing officer in 
London, England, in July 1953 (Nos. 127 and 467, July 1953 account 
of Lieutenant B. J. Hackenson) involving this subject. The first 
voucher covers payment of $62.05 for summer term tuition and text- 
books for John Schlacks, the son of Commander W. J. Schlacks, at 
Lady Eden’s School, 39 Victoria Road, London. The other voucher 
covers payment of $65.07 for summer term tuition and stationery for 
Evelyn MclIlwraith, the daughter of Commander C. G. McIlwraith, 
at Byron House School, North Grove, London. The school’s invoice 
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in each case was addressed to the parent. On the first voucher, the 
disbursing officer paid the school. On the other voucher, the officer 
parent had paid the school and the disbursing officer reimbursed the 
parent. The vouchers are supported by like copies of a mimeographed 
form of certificate signed only by the parent, containing the follow- 
ing printed statement : 

3. I hereby certify that no other adequate educational facilities, either free or 
at lesser cost, were available within a reasonable distance of my residence * * *. 

It seems apparent that in these cases the officer parents, without 
reference to higher authority, made their own private arrangements 
with private schools in London for the attendance of their children 
and then had the tuition bills paid by a naval disbursing officer, on 
their own statements that no adequate facilities at a lesser cost were 
available within a reasonable distance of their residences. The use 
of the mimeographed form of certificate indicates that these were not 
isolated cases but were representative of the existing practice in that 
area. 

This method of permitting the parents to make their own determina- 
tions and arrangements for the private schooling of their children at 
Government expense might be viewed as one means of accomplishing 
the purpose of the appropriation, but it is not the method prescribed 
or contemplated by the governing statute. The appropriations are 
expressly for expenditure only as authorized by section 13 of the act 
of August 2, 1946, quoted above. That statute goes no further than 
to authorize the Secretary of the Navy to contribute to the support of 
schools in localities where naval activities are located if he finds that 
the schools available in the locality are inadequate. That seems clearly 
to contemplate that any necessary agreements or arrangements with 
the schools will be made by appropriate administrative officers after 
a proper administrative determination has been made that existing 
facilities are not adequate. Under the statute, a parent has no au- 
thority by private agreement to obligate the Government to pay his 
child’s tuition, nor is it perceived how his private debt under such an 
agreement could legally be transferred to the Government, or how a 
legal right to reimbursement could be created, by subsequent admin- 
istrative approval of the private transaction. As to the suggestion 
that the parents may act as agents for the Government, there is no 
indication that they have been appointed contracting officers or that 
authority/has been delegated to them to act for the Secretary in mak- 
ing the required determinations. Also, it would appear as against 
public policy for them to act in that capacity in transactions involving 
their own persona] affairs. 

The subject has been given careful consideration, but since the pro- 
visions of section 13 of the act of August 2, 1946, and the related appro- 
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priation provisions must be viewed as contemplating that arrange- 
ments for any additional school facilities needed for dependents of 
Defense personnel stationed overseas are to be made by the Depart- 
ment concerned, after appropriate administrative determination of 
the need, this Office may not conclude that the practice discussed in 
your letter is authorized by existing law. If, in drafting the language 
of section 13 of the act of August 2, 1946, it was the purpose of the 
Navy to pay tuition charges personally incurred by military personnel 
for their children, that purpose was not disclosed either in the lan- 
guage of the section or in its legislative history. Accordingly, while 
payments heretofore made under the procedure described in your 
letter will not be questioned, if otherwise proper, the claim of Colonel 
Rich and other similar claims may not be allowed under the statutory 
provisions now in effect. 


[B-118345] 


Contracts—Cost Plus—Equipment Maintenance Costs as 
Part of Rental Rates 


Under cost reimbursable contract, which provides that equipment and machinery 
rental rates will be paid at current standard rates prescribed in schedule of 
equipment rates issued by General Managers Association of Chicago, which 
schedule provides that minor or running repairs are included in rental rates 
charged for equipment, charges made for the services and living expenses 
of a repairman for maintaining power tools and equipment used in performing 
the contract work are not proper for reimbursement under the terms of the 
contract. 


Comptroller General Warren to Lieutenant Colonel J. E. Windham, 
Department of the Army, March 24, 1954: 


There has been received by second endorsement dated January 
14, 1954, your communication of January 5, 1954, transmitting un- 
numbered voucher, in the amount of $5,878.38, stated in favor of the 
Illinois Central Railroad Company, for services furnished under 
contract No. DA-22-052-eng-3394, dated January 22, 1952, with the 
request that an advance decision be rendered as to whether payment 
thereon is authorized. 

The question presented for consideration is whether charges made 
for the services and living expenses of a repairman for maintaining 
certain power tools and equipment used in performing the contract 
work were proper for reimbursement under the terms of the contract. 

Article 12 (c) of the contract provides that equipment and ma- 
chinery rental] rates will be paid at the current standard rates pre- 
scribed by the schedule of equipment rental rates issued by General 
Managers Association of Chicago or supplement thereto. General 
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Decision 4 of Circular No. GMA-2636-B, issued by that association 
as of February 1, 1951, provides in effect that, since running repairs 
that are made while the machines are in service in the field are usually 
of a minor nature and are made to avoid delays, the cost of such 
repairs should be included in the rental rates charged for the equip- 
ment. Thus, it appears that the amounts previously paid the con- 
tractor as rental for the equipment should be regarded as having 
included the cost of the repairs here involved. 

Accordingly, and since this item of cost has not been approved by 
the contracting officer as contemplated by article 12 (a) of the con- 
tract, the voucher is returned herewith and you are advised that, on 
the basis of the present record, payment thereon is not authorized. 
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[B-119175] 


Contracts—Liquidated Damages—Delivery Delays—Con- 
tracting Officer’s Finding That Delay Was Not Fault of 
Contractor 

Under a contract containing standard inspection, disputes, and default clauses 
and a provision for assessment of liquidated damages for delay in delivery, 
there is no legal basis for assessing a contractor liquidatéd damages for delay in 
making complete delivery resulting from missing and damaged items where the 
Government contracting officer has specifically found that the replacement items, 
while delivered after final delivery date, were delivered in advance of the Gov- 
ernment’s need and that the damage and delay were from unforeseeable causes 
and without fault or negligence on the part of the contractor. 

Comptroller General Warren to Wm. W. Crawford, Department of 


Agriculture, March 25, 1954: 


Reference is made to your letter dated March 1, 1954, transmitting 
a voucher in the amount of $3,576.75, with supporting papers, in favor 
of the Niedermeyer-Martin Co., c/o The First National Bank of 
Portland, Fifth Avenue and Stark Street, Portland 5, Oregon, repre- 
senting final payment for certain structural lumber furnished the 
Department of Agriculture, Forest Service, under contract No. A2fs— 
8610, dated September 9, 1953. You request a decision as to whether 
the voucher may be certified for payment because of doubt whether 
a deduction of liquidated damages under the contract should be made 
and, if so, as to the period of delay properly assessable in view of the 
circumstances under which final delivery of the contract items was 
actually cempleted. 

The award of the contract was made to the above company as other 
than low bidder because that company was the only bidder that offered 
to meet the 60-day delivery requirement, based on the Government’s 
need for the particular lumber, as specified in the invitation. The 
contract, insofar as pertinent here, contains the standard inspection, 
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disputes and default clauses and a provision for assessment of liqui- 
dated damages at the rate of $10 per structure for each calendar day 
of delay in delivery. 

The deliveries of the six separate lots of specified lumber, compris- 
ing an estimated total of 105,269 b. f. m., were scheduled on or before 
November 11, 1953. The lumber was shipped in carload lots and 
arrived at the destination points between the dates of November 2 
and 7, 1953, or prior to expiration of the 60-day contract delivery 
time. However, upon completion of inspection of the lumber on 
December 2, 1953, the Government advised the contractor relative to 
certain missing and damaged items in connection with lots No. 1 
through No. 5, it appearing lot No. 6 was accepted upon inspection. 
The records further indicate that the total measurement of these 
items constituted approximately seven-tenths of one percent of the 
total estimated board feet of lumber shipped under the contract. 
In line with the contracting officer’s suggestion in letter of Decem- 
ber 2, 1953, the contractor, in letter dated December 10, 1953, con- 
sented to local replacement of the items at his expense, requesting 
first to be informed as to the amount involved. The contractor was 
advised by telegram on December 21, 1953, regarding the quoted price 
of $223.25 and by return telegram the same date authorized the pur- 
chase against his account. The actual delivery of the replaced items 
was not accomplished until January 20, 1954, or following a period of 
30 days. 

A review of the contracting officer’s statement of fact, included 
in the file, indicates that there was considerable delay on the part of 
the agency representative during the initial inspection because of 
unloading difficulties and the lack of technical ability and that the 
time consumed in completing the “receipt inspection” extended from 
November 7, 1953 (the final delivery date), to December 2, 1953. 
Aside from the substantial period of time consumed by the Govern- 
ment in the inspection process and in effective replacement, the con- 
tracting officer has specifically found that, not only were the replaced 
items delivered in advance of the Government’s need therefor but 
that the “damage and delay were from unforeseeable causes and with- 
out the fault or negligence on the part of the contractor.” , This finding 
is final and conclusive under the plain meaning of the disputes clause 
of the contract. See United States v. Wunderlich, 342 U.S. 95. 

Accordingly, and since replacement of the damaged and missing 
lumber was made at the contractor’s expense, there appears no legal 
basis for assessing liquidated damages under the contract. 

The voucher, together with the supporting papers submitted, is re- 
turned herewith and may be certified for payment, if otherwise correct. 
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[B-116619] 


Pay—dActive Duty and Retired—Rear Admiral of Naval Re- 
serve—Computation Basis—Upper Half or Lower Half 


An officer of the Naval Reserve holding the temporary grade of rear admiral 
whose name was placed on the United States Naval Reserve Retired List pur- 
suant to the retirement benefit provisions of Title III of the act of June 29, 
1948, as amended, would be entitled, under the act of March 17, 1949, as amended 
by section 408 of the Armed Forces Reserve Act of 1952, on recall to special 
active duty for training to receive the pay and allowance prescribed for a rear 
admiral of the upper half, provided an officer of the active list of the line of 
the Regular Navy, junior to him, is in the upper half of the list of rear admirals. 


An officer of the Naval Reserve holding temporary or permanent grade of rear 
admiral would be entitled to have retired pay computed on the pay of a rear 
admiral of the upper half if at the time his name is placed on the United 
States Naval Reserve Retired List pursuant to the provisions of Title III of 
the act of June 29, 1948, as amended, an officer on the active list of the line 
of the Regular Navy, junior to him, is then entitled to the pay of pay grade 
0-8 (rear admiral, upper half). 


Assistant Comptroller General Weitzel to the Secretary of the Navy, 
March 26, 1954: 


Reference is made to letter dated August 12, 1953, from the Assist- 
ant Secretary of the Navy for Air, with enclosures, requesting deci- 
sion whether Rear Admiral Sidney W. Souers, U. S. Naval Reserve 
(Retired), is entitled to receive retired pay based on the pay of a 
rear admiral of the upper half on and after January 1, 1953, the 
effective date of the placement of his name on the U. S. Naval Reserve 
Retired List pursuant to the provisions of Title III of the act of 
June 29, 1948, 62 Stat. 1087, as amended, 34 U. S. C. 440h-440q. And 
in one of the said enclosures the question is raised whether Rear 
Admiral Souers is entitled to active duty pay and allowances of pay 
grade 0-8 (rear admiral, upper half) for the period of special active 
duty for training performed by him from June 9 to 19, 1953. Decision 
is further requested on the general question whether an officer of the 
Naval Reserve holding temporary or permanent grade of rear ad- 
miral who is granted retired pay on or subsequent to January 1, 
1953, under Title III, act of June 29, 1948, is entitled to receive re- 
tired pay based on the pay of a rear admiral, upper half, on the 
basis (1) that he became entitled to pay of pay grade 0-8 while on 
the active list by reason of the performance of active duty, temporary 
uctive duty, or active duty for training on or after January 1, 1953, 
or (2) that at the time he is granted retired pay an officer of the 
active list of the line of the Regular Navy junior to him is entitled to 
the pay of pay grade 0-8. 

With respect to Rear Admiral Souers it is indicated that he was 
temporarily appointed a rear admiral on November 2, 1945, pur- 
suant to the act of July 24, 1941, 55 Stat. 603, 34 U. S. C. 350-350k, 
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and that he served as a rear admiral until released to inactive duty 
on November 18, 1946. Under the provisions of section 10 of the act 
of July 24, 1941, as amended by section 8 (a) of the act approved 
February 21, 1946, 60 Stat. 28, 34 U. S. C. 350i, Rear Admiral Souers 
was returned to inactive status on November 18, 1946, in the grade 
of rear admiral, the highest grade in which he served satisfactorily 
prior to June 30, 1946, under a temporary appointment. It is stated 
that Rear Admiral Souers’ application for the retirement benefits 
prescribed in Title III of the act of June 29, 1948, submitted by him 
December 1, 1952, was approved by the Secretary of the Navy and 
became effective as of January 1, 1953. He performed special active 
duty for training with the Naval Reserve Selection Board during the 
period June 9 to 19, 1953, inclusive, in the grade of rear admiral. See 
34 U. S. C. 350i (d). It is also indicated that on January 1, 1953, 
an officer of the active list of the Regular Navy, junior to Rear Ad- 
miral Souers, was in the upper half of the list of rear admirals. 

Section 303, Title III of the act of June 29, 1948, 62 Stat. 1088, 
34 U. S. C. 440], governing the computation of retired pay granted 
to any person pursuant to the provisions of said Title IIT, in pertinent 
part provides as follows: 

Any person granted retired pay pursuant to the provisions of this title shall 

receive such pay at an annual rate equal to 2% per centum of the active duty 
annual base and longevity pay which he would receive if serving, at the time 
granted such pay, on active duty in the highest grade, temporary or permanent, 
satisfactorily held by him during his entire period of service, multiplied by a 
number equal to the number of years and any fraction thereof (on the basis 
of three hundred and sixty days per year) which shall consist of the sum of the 
following * * *. 
Under the foregoing statutory provisions a person granted retired 
pay pursuant to the provisions of Title III is entitled to have his 
retired pay computed on the active duty basic pay which such person 
would receive, if serving, at the time granted retired pay, on active 
duty in the highest grade, temporary or permanent, satisfactorily 
held by him during his entire period of service. 

There is but one grade of rear admiral although for pay purposes 
there are two divisions of the officers of the active list of the Regular 
Navy in that grade. 25 Comp. Gen. 281. The stated division for pur- 
poses of pay between rear admirals of the upper half and rear ad- 
mirals of the lower half has been in effect since the Naval Personnel 
Act of March 3, 1899, 30 Stat. 1005. 26 Comp. Gen. 333. The said 
division is reflected at the present time in sections 115, 211 (n) and 
315 of the Officer Personnel Act of 1947, 61 Stat. 815, 822 and 867, 
34 U. S. C. 864a, 305g (n) and 864b, respectively. Also, see section 
201 (b) of the Career Compensation Act of 1949, 63 Stat. 805, 37 
U.S. C. 232 (b). 
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The act of March 17, 1949, 63 Stat. 14, 34 U. S. C. 429, as amended 
by section 408 of the Armed Forces Reserve Act of 1952, 66 Stat. 499, 
effective January 1, 1953, provides that any officer of the Naval Re- 
serve serving in the grade of rear admiral shall, when otherwise 
entitled to active duty pay and allowances, receive the pay and allow- 
ances prescribed by law for rear admirals of the upper half when any 
officer of the active list of the line of the Regular Navy, junior to him, 
is in the upper half of the list of rear admirals. The statute, in effect, 
thus establishes two divisions for pay purposes among officers of the 
Naval Reserve serving in the grade of rear admiral. Under the fore- 
going law Rear Admiral Souers, as a result of his temporary appoint- 
ment to the grade of rear admiral, and of the provisions of 34 U. S. C. 
550i (d), cited above, would have been receiving, if serving on active 
duty at the time his name was placed on the U. S. Naval Reserve Re- 
tired List, the pay and allowances of a rear admiral of the upper half 
since it is shown that an officer of the active list of the line of the 
Regular Navy junior to him was then in the upper half of the list 
of rear admirals. Hence, the conclusion is required that under the 
provisions of section 303 of Title III, his retired pay properly is to 
be computed on the pay of a rear admiral of the upper half. The 
first question, accordingly, is answered in the affirmative. 

As above stated, the act of March 17, 1949, provides that any officer 
of the Naval Reserve serving in the grade of rear admiral shall, under 
the conditions therein specified, receive the pay and allowances pre- 
scribed by law for rear admirals of the upper half. The placement 
of Rear Admiral Souers’ name on the U. S. Naval Reserve Retired 
List pursuant to the provisions of Title III of the act of June 29, 
1948, did not give him a retired status from which he could be ordered 
to active duty and therefore his active duty for training in June 
1953 necessarily was incident to his status as an officer of the Naval 
Reserve and not his status as a person granted retired pay under the 
said Title III. Compare 28 Comp. Gen. 510, 588 and 655. Accord- 
ingly, while serving on special active duty for training with the Naval 
Reserve Selection Board during the period June 9 to 19, 1953, in- 
clusive, Rear Admiral Souers was entitled to receive the pay and 
allowances prescribed by law for a rear admiral of the upper half 
provided the conditions specified in the act of March 17, 1949, were 
fully met and assuming that he held a commission in the Naval Re- 
serve which was in full force and effect at that time. 

Concerfhing the general question on which decision is requested, it 
may be stated that an officer of the Naval Reserve holding temporary 
or permanent grade of rear admiral would be entitled to have his 
retired pay computed on the pay of a rear admiral of the upper half 
if at the time his name is placed on the U. S. Naval Reserve Retired 








_ ae sae. See 


Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 409 


List pursuant to the provisions of Title III of the act of June 29, 
1948, an officer on the active list of the line of the Regular Navy junior 
to him is then entitled to the pay of pay grade 0-8. The said general 
question is answered accordingly. 


[B-119057] 


Six Months’ Death Gratuity—Dependency or Insurable In- 
terest Requirement 


The minor niece of a deceased serviceman, who was designated by decedent as 
primary beneficiary of six months’ death gratuity payment authorized by act of 
December 17, 1919, as amended, but who was neither dependent on uncle nor 
had insurable interest in his life, has no legal claim to such death gratuity; 
however, decedent’s sister, alternate designated beneficiary, who has insurable 
interest in his life by reason of relationship alone, is entitled to be paid the six 
months’ death gratuity. 


Assistant Comptroller General Weitzel to Colonel Clyde W. O’Hern, 
Department of the Air Force, March 26, 1954: 


By letter dated February 26, 1954, the Headquarters United States 
Air Force forwarded your letter of January 18, 1954, submitting for 
advance decision a voucher stated in favor of Mrs. Margaret W. 
Stetler, sister and alternate beneficiary of the late Master Sergeant 
Samuel Rex Wells, AF 1311 1338, for $1,556.76 as a death gratuity 
of six months’ pay under the act of December 17, 1919, 41 Stat. 367, 
as amended, 10 U. S. C. 903. 

The said act of December 17, 1919, as amended, provides that— 

Immediately upon official notification of the death from wounds or disease, 
not the result of his own misconduct, of any officer or enlisted man on the 
active list of the Regular Army or on the retired list when on active duty, 
the branch, office, or officers of the Army the Secretary of the Army may from 
time to time designate shall cause to be paid to the widow, and if there be no 
widow to the child or children, and if there be no widow or child to any other 
dependent relative of such officer or enlisted man previously designated by him, 
an amount equal to six months’ pay at the rate received by such officer or 
enlisted man at the date of his death. * * * [Italics supplied.] 

The copy of the casualty report attached to the voucher shows that 
Master Sergeant Samuel Rex Wells died November 28, 1952, near 
Tacoma, Washington, as the result of an airplane accident; that his 
death was in line of duty and was not due to his own misconduct; 
that his wife and son were killed in the same accident; and that the 
deceased had designated his niece, Patricia Stetler, as primary bene- 
ficiary, and his sister, Margaret W. Stetler, as alternate beneficiary. 

Also attached to the voucher submitted by you is an affidavit 
executed by Margaret W. Stetler and Lloyd Stetler, the parents of 
Patricia Stetler, as follows: 
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We, Margaret W. Stetler and Lloyd Stetler, Dillsburg, Pennsylvania, state 
that we are the mother and father of Patricia Stetler, who was designated as 
the principal beneficiary to receive the death gratuity of her uncle, Samuel Rex 
Wells, M/Sgt, USAF, AF 1311 1338; that Patricia Stetler is a minor; that 
Patricia Stetler is and has been a resident of our household since her birth; 
that we have continuously exercised parental control and authority over the 
said Patricia Stetler since her birth; that the said Patricia Stetler has been 
continuously dependent upon us for her sole support; and that she has not 
been at any time dependent upon the said Samuel Rex Wells for her support 
nor has Samuel Rex Wells at any time contributed anything to her support. 

Wherefore and since the said Patricia Stetler has not been at any time or in 
any degree dependent upon Samuel Rex Wells for his [sic] support, we, the 
said Margaret W. Stetler and Lloyd Stetler, as mother and father and natural 
guardians of Patricia Stetler, waive and relinquish for her any rights or interests 
she may have in a claim against the United States Government for a death 
gratuity payment under the provisions of the Act of 17 December 1919 as amended 
and do bind ourselves to indemnify the United States Government against any 
future claim by the said Patricia Stetler for such death gratuity payment. 

You state that doubt exists as to the proper payee in this case, since 
the records reveal that Patricia Stetler, minor niece of the former 
service member, was designated as primary beneficiary ; and also that 
no information is available in your office relating to the relinquishment 
of the rights of a minor to receive death gratuity pay. 

It appears, however, that the right of Mrs. Stetler to the death 
gratuity pay in this case does not depend on the attempted waiver 
of the rights of the minor who is the designated primary beneficiary. 
The laws authorizing the six months’ death gratuity payment are 
considered as intended primarily to provide benefits in the nature of 
life insurance for the support of dependents of deceased servicemen 
and, therefore, the term “dependent relative” has been construed by 
this Office in the broad sense of the law of insurance as including, 
in addition to relatives who are actually dependent, those persons 
who by reason of their relationship to the deceased have an insurable 
interest in him, though not actually dependent. 22 Comp. Gen. 85; 
23 id. 216 ; 24 ¢d. 320, and 30 id. 277. 

It has been held that, ordinarily, relationship alone between uncle 
and nephew or niece does not establish an insurable interest. 29 Am. 
Jur. 326; 44 C. J. S. 907; McRae v. Warmack, 135 S. W. 807, 33 
L. R. A., N. S., 949; W. A. Doody Company v. Green, 62 S. E. 984, 
and Harrel’s Adm’r. v. Harrel, 23 S. W. 2d 922. If the niece in this 
case could show that she was materially supported by her uncle or 
had good reasons to expect such support, the result might be dif- 
ferent, but it is apparent that no such showing can be made. Under 
the circumstances, it is concluded that since the niece was neither 
dependent on her uncle nor had an insurable interest in his life, she 
has no legal claim to the death gratuity. 

It is generally recognized, however, that the mother, father, brother, 
or sister of a person has an insurable interest in his life by reason 
of the relationship alone. 22 Comp. Gen. 85; Wilton v. New York 
Life Insurance Company, 34 Tex. Civ. App. 156, 78 S. W. 403. See 
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also, as to brothers and sisters, Aetna Life Insurance Company v. 
France, 94 U. S. 561. On that basis it appears that Mrs. Margaret 
W. Stetler, the decedent’s sister and alternate designated beneficiary, 
is entitled to be paid the six months’ death gratuity, since the niece 
is not entitled, and payment on the voucher, returned herewith, is 
authorized, if otherwise correct. 


[B-117730] 


Pay and Allowances—Retirement and Death Gratuity Bene- 
fits—Members of Reserve Components of Armed Forces— 
Disability or Death Suffered From Disease or Injury While 
Employed on Active Duty Without Pay 


Members of reserve components of the Armed Forces who, with their consent, 
are called or ordered to active duty without pay for periods in excess of thirty 
days under authority of section 240 of the Armed Forces Reserve Act of 1952 
and who, while so employed, suffer disability in line of duty from disease are 
entitled, under the act of June 20, 1949, to pay and allowances during hospital- 
ization. 


Members of reserve components of the Armed Forces called or ordered to active 
duty without pay for periods in excess of thirty days under authority of section 
240 of the Armed Forces Reserve Act of 1952, who, while so employed, suffer 
disability in line of duty from disease, generally may be considered entitled, 
under the act of June 20, 1949, to pay and allowances from the date the disease 
is contracted, as determined by appropriate authority, even though hospitaliza- 
tion is not commenced on that date, provided the disability is sufficiently serious 
to require hospitalization under ordinary circumstances and the delay in hos- 
pitalization results from lack of hospital facilities or from other good cause. 


Members of reserve components of the Armed Forces who, with their consent, 
are called or ordered to active duty without pay for any period of time under 
authority of section 240 of the Armed Forces Reserve Act of 1952, and who, while 
so employed, suffer disability in line of duty from injury are entitled, under the 
act of June 20, 1949, to pay and allowances during hospitalization. 


Members of reserve components of the Armed Forces called or ordered to active 
duty without pay for any period of time under authority of section 240 of the 
Armed Forces Reserve Act of 1952 who, while so employed, suffer disability in 
line of duty from an injury, generally may be considered entitled, under the 
act of June 20, 1949, to pay and allowances from the date upon which the injury 
is sustained, even though hospitalization is not commenced on that date, pro- 
vided the disability is sufficiently serious to require hospitalization under ordi- 
nary circumstances and the delay in hospitalization results from unavailability 
of hospital facilities or from other good cause. 


The death gratuity benefits provided for beneficiaries of members of reserve 
components of the Armed Forces by the act of June 20, 1949, in case of death 
of the member while on active duty, are not predicated upon the existence of a 
pay status at date of death, and therefore such death gratuity is payable in the 
case of a member who is ordered to active duty without pay for a period in 
excess of thirty days under authority of section 240 of the Armed Forces Reserve 
Act of 1952, and who, while so employed, suffers death in line of duty from a 
disease on the date the disease is contracted or thereafter during the period 
pay and allowances accrue under the 1949 act, regardless of whether the member 
is hospitalized for the disease resulting in death. 


The death gratuity benefits provided for beneficiaries of members of reserve 
components of the Armed Forces by the act of June 20, 1949, in case of death 
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of the member while on active duty, are not predicated upon the existence of a 
pay status at date of death, and therefore such death gratuity is payable in the 
ease of member who is ordered to active duty without pay for any period of 
time under authority of section 240 of the Armed Forces Reserve Act of 1952 and 
who, while so employed, suffers death in line of duty from an injury on the 
date the injury occurred or thereafter during the period pay and allowances 
accrue under the 1949 act, regardless of whether the member is hospitalized for 
the disease resulting in death. 


Members of reserve components of the Armed Forces who, with their consent, 
are called or ordered to active duty without pay under authority of section 240 
of the Armed Forces Reserve Act of 1952, and who, while so employed, suffer 
disability in line of duty from injury, are entitled to receive disability retire- 
ment pay under section 402 (c) of the Career Compensation Act of 1949 only 
in those cases where the period of active duty is for thirty days or less, if other- 
wise qualified. 


Members of reserve components of the Armed Forces who, with their consent, 
are called or ordered to active duty without pay for periods in excess of thirty 
days under authority of section 240 of the Armed Forces Reserve Act of 1952 
and who, while so employed, suffer disability in line of duty from injury are 
to be regarded as entitled to disability retirement pay under section 402 (a) 
or 402 (b) of the Career Compensation Act of 1949, as the case may be, if other- 
wise qualified. 


Assistant Comptroller General Weitzel to the Secretary of Defense, 
March 29, 1954: 


Reference is made to letter dated November 13, 1953, and enclosure, 
from the Assistant Secretary of Defense, requesting decision on cer- 
tain questions involving pay and allowance, retirement and death 
gratuity benefits which may accrue to members of the reserve com- 
ponents of the armed forces (and their beneficiaries) incident to 
disability or death suffered in line of duty from disease or injury 
while employed on active duty without pay under authority of sec- 
tion 240 of the Armed Forces Reserve Act of 1952, 66 Stat. 492. The 
questions are paraphrased as follows: 


Question 1 


a. Are such reservists who suffer disability in line of duty from disease while 
performing active duty without pay with their consent under orders providing 
for duty in excess of thirty days entitled to pay and allowances during 
hospitalization? 

b. If such entitlement exists, does it commence on the date the reservist enters 
on active duty, or the date he is hospitalized? 


Question 2 


a. Are such reservists who suffer disability in line of duty from injury while 
performing active duty without pay with their consent under orders covering 
any period of time entitled to pay and allowances during hospitalization? 

b. If they are so entitled, does entitlement commence on (1) the date of entry 
on active duty, (2) the date ‘of injury, or (3) the date the reservist is hospitalized ? 


Question 3 


a. If such reservists who suffer disability in line of duty from disease while 
performing active duty without pay with their consent under orders providing 


oR 


—_> — ee > 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 413 


for duty in excess of thirty days are not entitled to pay and allowances during 
hospitalization, are their beneficiaries entitled to the six months’ death gratuity 
if the members die while on active duty or while hospitalized after the period 
for which ordered to active duty? 

b. If the beneficiaries are entitled to the death gratuity under such circum- 
stances, would the fact that death occurred without hospitalization preclude 
entitlement? 


Question 4 


a. If such reservists who suffer disability in line of duty from injury while 
performing active duty without pay with their consent under orders covering 
any period of time are not entitled to pay and allowances during hospitalization, 
are their beneficiaries entitled to receive the six months’ death gratuity if the 
members die while on active duty or while hospitalized after the period for which 
ordered to active duty? 

b. If so, would the fact that death occurred from injury without hospitalization 
preclude entitlement? 


Question 5 


Are such reservists who suffer disability in line of duty from injury while per- 
forming active duty without pay with their consent under orders covering any 
period of time entitled to receive disability retirement pay under the provisions 
of sections 402 (c) and 402 (d) of the Career Compensation Act of 1949, if 
otherwise qualified? 


The said section 240 of the Armed Forces Reserve Act of 1952 pro- 
vides that : 


Subject to the provisions of this Act, members of the reserve components may 
be ordered to active duty, active duty for training, or other duty with pay and 
allowances as provided by law, or, with their consent, without pay. Duty without 
pay shall be counted for all purposes the same as like duty with pay. [Italics 
supplied.] 


Section 1 of the act of June 20, 1949, 63 Stat. 201, further amended 


section 4 of the act of August 27, 1940, 54 Stat. 864, as amended, 34 
U.S. C. 855c-1, to provide that : 


All officers, nurses, warrant officers, and enlisted men of the United States 
Naval Reserve or United States Marine Corps Reserve, who— 

(1) if called or ordered into active naval or military service by the Federal 
Government for extended naval or military service in excess of thirty days, suffer 
disability or death in line of duty from disease while so employed; or 

(2) if called or ordered by the Federal Government to active naval or military 
service or to perform active duty for training or inactive-duty training for any 
period of time, suffer disability or death in line of duty from injury while so 
employed ; 


shall be deemed to have been in the active naval service during such period, and 
they or their beneficiaries shall be in all respects entitled to receive the same 
pensions, compensation, death gratuity, retirement pay, hospital benefits, and 
pay and allowances as are now or may hereafter be provided by law or regulation 
for officers, warrant officers, nurses, and enlisted men of correspdénding grades 
and length of service of the Regular Navy or Marine Corps: Provided, That if a 
person who is eligible for the benefits prescribed by this Act be also eligible for 
pension under the provisions of the Act of June 23, 1937 (50 Stat. 305), com- 
pensation from the Bureau of Employees’ Compensation, Federal Security 
Agency, under the provisions of section 304 of the Naval Reserve Act of 1938 
(52 Stat. 1181) or retired pay under the provision of section 310 of the Naval 
Reserve Act of 1938 (52 Stat. 1183), he shall elect which benefit he shall receive. 


Section 5 of the act of April 3, 1939, 53 Stat. 557, as amended, 10 
U. S. C. 456, was further amended by section 2 of the said act of 











414 DECISIONS. OF THE COMPTROLLER GENERAL (33 


June 20, 1949, 63 Stat. 202, to make substantially identical pro- 
visions for officers, warrant officers, and enlisted men of the Army 
and Air Force of the United States, other than officers and enlisted 
men of the Regular Army and Regular Air Force, and section 3 of 
the said 1949 act, 63 Stat. 202, contains similar provisions covering 
officers, warrant officers, and enlisted men of the Army and Air Na- 
tional Guards of the United States and the federally recognized Na- 
tional Guard of the several States, Territories and the District of 
Columbia engaged in any type of training or active duty under 
sections 5, 81, 92, 94, 97, or 99 of the National Defense Act, 39 Stat. 
167, 203, 206, 207, as amended. 

In Senate Report No. 95, 81st Congress, 1st Session, March 5, 1949, 
to accompany S. 213, which became the act of June 20, 1949, it is 
stated that “The effect of this bill, as amended, would be to give a 
reservist or National Guardsman serving under competent orders, 
with or without pay, the same coverage for injuries received while on 
short periods of training or duty that he would have if serving for a 
period in excess of 30 days.” However, there was continued the re- 
quirement in the law theretofore existing, as a condition precedent to 
accrual of benefits, that the member be called or ordered for extended 
naval or military service in excess of thirty days in case of disability 
or death resulting from disease. 

Thus, the legislative history of the act of June 20, 1949, supports 
the view, and the language of the act is consistent with the view, that 
it was not the legislative intent to make any distinction between duty 
with pay and duty without pay and that it was intended that the act 
should cover periods of service without pay if performed in response 
to competent orders. Moreover, the last sentence of section 240 of the 
Armed Forces Reserve Act of 1952, quoted above, gives a clear indica- 
tion that the Congress intended that benefits such as those authorized 
by the act of June 20, 1949, should accrue, subject to specified condi- 
tions, to reservists serving on active duty, training duty, or inactive 
duty training, with or without pay, under competent orders. Hence, it 
is concluded that benefits under the said act may accrue incident to 
death or disability suffered while the reservist is employed on active 
duty without pay. Compare 29 Comp. Gen. 397; and 31 Comp. Gen. 
44. Questions la and 2a are answered in the affirmative. 

With reference to questions 1b and 2b, this Office has held, in cases 
involving, members of the Marine Corps Reserve and Naval Reserve 
who were injured in line of duty while on training duty, that such 
members are entitled to active-duty pay and allowances (1) while 
hospitalized because of disability resulting from their injury; (2) 
during periods after release from hospital if it be determined that 
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they continue to be disabled for normal pursuits by the disability for 
which originally hospitalized; and (3) while awaiting action on dis- 
ability retirement proceedings, if such proceedings are instituted. See 
decisions of June 19, 1950, 29 Comp. Gen. 509, and November 15, 1950, 
30 Comp. Gen. 185. And, in decision of February 8, 1954, B-116906, 
33 Comp. Gen. 339, it was implied that, in a case involving disability 
from disease, the pay and allowance benefits of the act of June 20, 
1949, are to be regarded as commencing with the day determined by 
appropriate authority to be the date the disease is contracted, if that 
should be necessary to maintenance of an uninterrupted pay status 
through and beyond the period of duty contemplated in the orders, 
even though the member concerned was not hospitalized for such 
disease until some days thereafter. That view is equally applicable 
in the case of injury. While the members concerned in the cases con- 
sidered in the cited decisions were on training duty with pay, no 
basis is perceived for any different conclusion in cases involving active 
duty without pay. In such connection, it is the view of this Office 
that the legislative report quoted in the decision of June 19, 1950 (in 
support of the conclusion that the member there concerned was en- 
titled to be “kept” in a pay status until his case was finally disposed 
of), was not intended as implying that members of the reserve com- 
ponents must be in a duty status with pay and allowances when the 
disability is incurred to be entitled to the benefits of the statute. How- 
ever, in a case where the member was in a duty status with pay when 
the disability was incurred, it was held that the pay and allowance 
benefits provided by the act of June 20, 1949, did not begin to accrue 
until he no longer was entitled to pay and allowances under his orders. 
31 Comp. Gen. 456. 

Under the principles of the decisions cited above, members of the 
reserve components called or ordered to active duty without pay for 
periods in excess of thirty days under competent orders who, while 
employed on such duty, suffer disability in line of duty from disease 
generally may be considered entitled, under the act of June 20, 1949, 
to pay and allowances from the date the disease is contracted, as de- 
termined by appropriate authority, even though hospitalization is not 
commenced on that date provided the disability is sufficiently serious 
to require hospitalization under ordinary circumstances and the delay 
in hospitalization results from lack of hospital facilities or from other 
good cause. Likewise such members who, while performing active 
duty without pay for any period of time, suffer disability from an 
injury generally may be considered entitled, under the statute, to pay 
and allowances from the date upon which the injury is sustained even 
though hospitalization is not commenced on that date provided the 
disability is sufficiently serious to require hospitalization under or- 
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dinary circumstances and the delay in hospitalization results from 
unavailability of hospital facilities or from other good cause. In 
either case pay and allowances continue to accrue to the members until 
their cases are finally disposed of, including periods while hospital- 
ized; after release from hospital if it be determined that the members 
continue to be disabled for normal pursuits by the disability for 
which hospitalized; and while awaiting action on disability retire- 
ment proceedings if such proceedings are instituted. Questions 1b 
and 2b are answered accordingly. 

Respecting questions 3 and 4, it has been held that the six months’ 
death gratuity, authorized to be paid upon the death of a member of 
the armed forces at the rate of pay received at death, is not payable 
in the case of members who die while pay is not accruing to their 
credit. 27 Comp. Gen. 269; 29 Comp. Gen. 294; 31 Comp. Gen. 645. 
However, since the members contemplated by questions 3 and 4 gen- 
erally would be entitled to pay at date of death (see answers to ques- 
tions 1 and 2), the rule just stated generally would not preclude 
payment of the gratuity to their beneficiaries even though such mem- 
bers may have been ordered to active duty without pay. Neither 
would such rule preclude payment of the gratuity in cases of death 
without hospitalization where death occurs subsequent to the day on 
which the disease was contracted or the day on which the injury 
was sustained, the members concerned then being in a pay status (see 
answers to questions 1b and 2b). And even in cases where death oc- 
curs on the date of the injury or the date the disease is contracted the 
said rule should not be invoked to deny payment of the gratuity since 
the benefits provided by the act of June 20, 1949, in case of death, are 
not predicated upon the existence of a pay status at date of death. 
Hence, a conclusion that payment of the gratuity would not be author- 
ized where death occurs on the date of the injury or the date the 
disease is contracted would tend to nullify to some extent the pro- 
visions of the statute. For such reasons and in view of the last sen- 
tence of section 240 of the Armed Forces Reserve Act of 1952, above 
quoted, it is concluded, in answer to questions 3 and 4, that, if other- 
wise proper, the gratuity is payable where death occurs on the date 
of the injury or the date the disease is contracted or thereafter during 
the period when pay and allowances continue to accrue under the 
act of June 20, 1949, regardless of whether the member concerned is 
hospitalized for the disease or injury resulting in his death. 

Question 5 involves the application of section 402 (c) of the career 
compensation Act of 1949, 63 Stat. 817, which provides, in pertinent 
part, that: 


Upon a determination by the Secretary concerned (1) that a member of the 
uniformed services, other than those members covered in subsections (a) and 
(b) of this section, is unfit to perform the duties of his office, rank, grade, or 
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rating by reason of physical disability resulting from an injury; (2) that such 
injury was not the result of the intentional misconduct or willful neglect of 
such member; (3) that such disability is 30 per centum or more in accordance 
with the standard schedule of rating disabilities in current use by the Veterans’ 
Administration; (4) that such injury was the proximate result of the perform- 
ance of active duty, full-time training duty, other full-time duty, or inactive duty 
training, as the case may be; and (5) that accepted medical principles indicate 
that such disability may be of a permanent nature, the name of such member 
shall be placed upon the temporary disability retired list of his service by the 
Secretary concerned and such member shall be entitled to receive disability 
retirement pay as prescribed in subsection (d) of this section: Provided, That 
if condition (5) above is met by a finding that such disability is of a permanent 
nature, such member may be retired by the Secretary concerned and, upon re- 
tirement, shall be entitled to receive disability retirement pay as prescribed in 
subsection (d) of this section * * *. 

The said subsection 402 (c) covers members of the uniformed serv- 
ices otherwise within its provisions irrespective of whether they are 
in a pay status at the time they suffer physical disability from injury. 
In decision of March 5, 1952, 31 Comp. Gen. 445, 449 (answer to ques- 
tion 5), it was held that subsection 402 (c) covers those members of 
the uniformed services, other than members of a Regular component, 
who are disabled from injury while performing active duty for periods 
of 30 days or less, training duty, or inactive duty training provided 
they otherwise come within its provisions. It follows that members 
of the reserve components who suffer disability in line of duty from 
injury while performing active duty without pay may be entitled to 
disability retirement under the said subsection (c) only in those cases 
where the period of active duty is for 30 days or less. However, sec- 
tion 240 of the Armed Forces Reserve Act of 1952, quoted above, pro- 
vides expressly that “Duty without pay shall be counted for all 
purposes the same as like duty with pay,” and the legislative history 
of that section shows that such provision was included therein, “in 
order to avoid administrative interpretations that duties performed 
without pay do not equally count for retirement or other benefits.” 
See the explanation of such section, then numbered 235, at page 30 of 
Senate Report No. 1795, June 19, 1952, to accompany H. R. 5426. Thus 
it seems plain that one of the purposes of such provision is to save to 
individuals serving in a nonpay status under authority of section 240 
the retirement rights which would have accrued to them if they had 
been entitled to receive basic pay at the time of incurrence of physical 
disability. Accordingly, notwithstanding their nonpay status, mem- 
bers of the uniformed services ordered to extended active duty with- 
out pay for periods in excess of 30 days pursuant to the said section 
240 are to be regarded as having been “entitled to receive basic pay” 
during their active-duty period for the purposes of section 402 of the 
Career Compensation Act. Therefore, if the members concerned are 
entitled to pay and allowances under the act of June 20, 1949, at the 
time the disability determination is made, they are to be regarded as 
entitled to disability retirement pay under subsections 402 (a) or 402 
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(b) of the Career Compensation Act, 63 Stat. 816, as the case may be, 
if otherwise qualified. See B-116906, February 8, 1954, 33 Comp. 
Gen. 339. Question 5 is answered accordingly. 


[B-118539] 


Compensation—Holidays—Wage Board Employees; Fire- 
fighters—“‘Stand-By” or “On-Call’’ Time 


Under section 302 of the Federal Employees Pay Act of 1945, as amended, and 
sections 2 (b) and (6) of Executive Order No. 10358, firefighters and other 
“on-call” employees with workday of 12 hours, who, through application of two- 
thirds rule, are paid for eight hours, are entitled to holiday compensation com- 
puted at two-thirds of the time they actually served on a holiday, but not to 
exceed eight hours notwithstanding duty began on a day prior to the holiday. 


Wage board employees, who are assigned to perform a different kind of work 
from that for which regularly employed, and for which, in accordance with prac- 
tice of private industry, addiiional pay schedules have been provided, may be 
paid for overtime and holiday twork performed at the rate established in accord- 
ance with commercial practices. 


Comptroller General Warren to the Secretary of the Navy, March 
29, 1954: 


Reference is made to letter of January 27, 1954, from the Assistant 
Secretary of the Navy for Air, requesting a decision upon certain 
questions relative to holiday and overtime compensation of certain 
employees of the Department of the Navy. 

It is stated that in the application of the holiday benefits provided 
under Executive Order No. 10358, dated June 9, 1952, it was noted that 
firefighters in the Department of the Navy, and other “on-call” em- 
ployees, whose normal workweek consists of three 24-hour workdays, 
are prevented by section 6 of the order from receiving holiday benefits 
on two of the five days of their basic workweek and that in order to pro- 
vide holiday benefits for “on-call” employees comparable with the 
benefits enjoyed by other employees, a 12-hour workday was estab- 
lished for firefighters and other “on-call” employees in paragraph 4-3 
pages 10 and 11, of Navy Civilian Personnel Instruction 85. Through 
application of the two-thirds rule set forth therein, those employees 
have an eight paid hour workday, a five day 40 hours basic workweek, 
and a six day 48 hour scheduled workweek. 

In light of the workweek schedule thus established a decision is 
requested as to whether under a typical Navy workweek schedule set 
forth below, a holiday on calendar Tuesday may, under section 302 of 
the Federal Employees Pay Act of 1945, as amended, and sections 
2 (b) and 6 of Executive Order No. 10358, properly be considered a 
holiday for all 12 hours of the Tuesday workday, the shift for which 
began at 8 p. m. on Monday. 
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Workday Hours of the workday 
SENN tpt bakit Sacbbaesetideieananannes gana stinee 8a. m. to8 p. m. Monday. 
alate tell ial Sic lniiaecatiial 8 p. m. Monday to 8 a. m. Tessder. 
WIN. & ondulssatitesescudinacenssadcuthatnnol 8 a. m. to 8 p. m. Wednesd 
hay caehaicliichdiaheainslauaieds-anmmabaiectemainbenintancanel 8p. m. W nesday to & to y = “Thursday. 
iis tei aaieehciea ees cai etetnaainnenamaaienaiigiiniiaiaeel 8a.m.to8 p.m 


Seturday I cstial sasesdetintiemamaildel 8 p. m. Friday to 8 a. = Saturday. 


Section 302 of the Federal Employees Pay Act of 1945, 59 Stat. 
298, as amended by section 11 of the Federal Employees Pay Act of 
1946, 60 Stat. 218, provides: 

Any officer or employee to whom this title applies who is assigned to duty 
on a holiday designated by Federal statute or Executive order during hours 
which fall within his basic administrative workweek of forty hours shall be 
compensated for not to exceed eight hours of such duty, excluding periods when 
he is in a leave status, in lieu of his regular rate of basic compensation for 
such duty, at the rate of twice such regular rate of basic compensation, in 


addition to any extra compensation for night duty provided by section 301 of 
this Act. 


Section 2 (b) and 6 of Executive Order No. 10358, dated June 9, 
1952, provides: 
(b) “Workday” means those hours which comprise in sequence the em- 


ployee’s regular daily tour of duty within any 24-hour period, whether fall- 
ing entirely within one calendar day or not. 


Sec. 6. Any employee whose workday covers portions of two calendar days 
and who would, except for this section, ordinarily be excused from work sched- 
uled for the hours of any calendar day on which a holiday falls, shall instead 
be excused from work on his entire workday which commences on any such 
calendar day. 


While Executive Order No. 10358, provides that the term holiday 
as used therein shall include the specific days mentioned and any 
other calendar day designated as a holiday by Federal statute or 
Executive order, it is the considered view of this Office that the Execu- 
tive order was not intended to operate so as to increase the holiday 
pay which otherwise would be payable under section 302 of the Fed- 
eral Employees Pay Act, to include portions of workdays which 
began on the day prior to the holidays mentioned therein. 

As section 302 of the Federal Employees Pay Act of 1945, as 
amended, provides that employees would be entitled to double com- 
pensation for any portion of his regular tour of duty for not to 
exceed eight hours during which he is required to render service on 
a holiday, the employee cited in the letter of January 27, 1954, hav- 
ing performed on-call duty of eight hours on the holiday involved 
would, under the two-thirds rule and the holiday provisions of the 
statute, be entitled to holiday pay for two-thirds of eight hours of 
duty actually served on the holiday. 

The second question raised in the Assistant Secretary’s letter re- 
lates to the base to be used to make overtime payments and holiday 
premium payments to ungraded (wage-board) employees when as- 
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~ signed to duties for which, in accordance with the practice of private 
industry, additional pay schedules have been provided either because 
of the conditions under which the work is performed or because differ- 
ent or higher skills are required than the skills inherent in the em- 
ployee’s usual position. 

In that connection, it is stated that recently, an activity of the 
Department of the Navy found it necessary to assign a number of 
its laborers to stevedoring, because of a waterfront strike. Accord- 
ing to their availability, some were assigned to stevedoring on a day 
outside their basic workweek, others were assigned intermittently, 
and still others were assigned exclusively to stevedoring. Three 
groups worked eight hours a day, Monday through Saturday, at the 
hourly pay rates indicated in the following schedule, yet the overtime 
rate of pay of each group was different although the overtime work 
was the same for all groups. 

$1.23 per hour, pay rate of laborer. 

$1.60 per hour, pay rate of stevedore. 



































Group | Monday oo Wednes- Thursday| Friday Satur- Overtime rate 
day day 
| | a a ee 
poss... — $1. 23 . = “Ln $1. 23 $1. = . 2 $1. 23 X 144=$1.85. 
econd..... 1.23 60 | @1. 2: 1.60 1 
| 4@1 60 Average rate X 1446=$2.13. 
TOO. wcsc 1.60 ane 1.60 1.60 1.60 oan $1.60 X 14=$2.40. 








In decision of April 23, 1952, B-23395, 31 Comp. Gen. 532, referred 


to in the Assistant Secretary’s letter, it was held, quoting from the 
syllabus: 


The overtime, holiday, and night differential compensation of wage board 
employees of the Department of the Army occupying positions carrying dual 
designations (such as deckhand-diver) in which different rates of compensation 
for the two kinds of work are fixed to conform with the practice prevailing in 
private industry, may be determined by the wage board in accordance with com- 
mercial practices. 

In unpublished decision of February 6, 1958, B-94091, it was held 
that wage board employees of the Department of the Interior subject 
to the 40 hour week statute of March 28, 1934, whose regular tour of 
duty is Monday through Friday and who perform a different kind 
of work on overtime day could be paid for overtime and holiday work 
performed outside their regular tour of duty at the rate established 
as nearly as comparable with those in private industry for the same 
work without necessity of establishing positions carrying dual desig- 
nation. The working conditions set forth in the Assistant Secretary’s 
letter of January 27, 1954, reasonably appear to be analogous to the 
situation considered in the said decision of February 6, 1953. Hence, 
the conclusion reached in that decision equally is for application to the 
work performed under the conditions referred to in the submission. 
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[B-119039] 


Bids—Acceptance or Rejection—Deviation From Adver- 
tised Specifications—Failure to State Whether Bid Price 
Was Firm or Subject to Escalation 


Under an invitation to bid which provides that the bidder shall state whether 
the bid price is firm or subject to escalation, the failure to so state is a material 
deviation from the invitation which may not be waived, so that a bid submitted 
pursuant to such an invitation which failed to state whether the price was firm 
or subject to escalation must be considered as not responsive to the invitation. 


Comptroller General Warren to the Secretary of the Army, March 
30, 1954: 


Reference is made to your letter of February 25, 1954, with en- 
closures, requesting a decision as to the propriety of making an award 
of a contract to the Allis-Chalmers Manufacturing Company on the 
basis of its bid submitted in response to Invitation No. CIVENG- 
49-080-5446, covering the procurement of switchgear for the Dale. 
carlia Pumping Plant in Washington, D. C. 

Paragraph 11b of the Schedule attached to and made a part of the 
referred-to invitation provides as follows: 

Each bidder shall state in his bid whether the bid price for Item 1a or Item 


2 of the schedule is firm or subject to escalation and, if subject to escalation, 
the bidder shall state the applicable percent price adjustment. 


It is reported that the bid submitted by the Allis-Chalmers Manu- 
facturing Company technically conforms to the specifications, but 
the bidder failed to state whether the price was firm or subject to 
escalation as required by Paragraph 11b of the Continuation Schedule; 
und since, on evaluation, this bid becomes low if considered firm, you 
request advice as to whether such omission may be considered an 
informality which may be waived. In this connection, you point out 
that the District Engineer, in canvassing the bids, has considered the 
failure of Allis-Chalmers to affirmatively state whether or not the bid 
submitted was a firm price or one subject to escalation as a minor 
informality which may be waived, and has recommended that award 
be made on this bid as a firm price. 

A review of the material transmitted with your submission indicates 
that other bidders conformed to the requirements of Paragraph 11b, 
except the Allis-Chalmers Manufacturing Company, the omission on 
the part of this firm may have been upon the basis that Paragraph 30 
of the General Conditions would give automatic price adjustments 
to the successful bidder. And Paragraph 30, standing alone, would 
have so operated. However, since Paragraph 11b must of necessity 
be given effect it must be regarded as a prerequisite to the application 
of Paragraph 30. 
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It frequently has been held by the General Accounting Office that 
the purpose of the statutory requirements of advertising for bids in 
matters of this type is to secure free and open competition among 
bidders in order that the needs of the Government may be supplied 
upon the most advantageous terms available, and to give all persons 
an equal right to compete for Government business. To insure to the 
Government the benefits of such competition, it is essential that awards 
of contracts be fairly made upon the basis of the essential requirements 
of the specifications submitted for competition. Deviations by a 
bidder from terms of the invitation requirements may be waived only 
if they do not go to the substance of the bid or work an injustice to 
other bidders. 

In the present matter, it clearly appears that the deviation from 
the advertised requirements was of such substance as to affect not only 
the price of the units offered by the bidder, but also was prejudicial 
to the rights of other bidders in that it obviously would enable the 
Allis-Chalmers Company subsequently to make an election to its own 
advantages. To permit a bidder thus to clarify its original bid after 
opening would soon reduce to a farce the whole procedure of letting 
public contracts on an open competitive basis. 

Accordingly, it must be concluded that the bid as submitted by the 
Allis-Chalmers Manufacturing Company is not responsive to invi- 
tation No. CIVENG-49-080-5446. 


The enclosures transmitted with the submission are returned here- 
with. 


[B-119303] 


Leaves of Absence—Sick—Separation From Service—Res- 
toration to Duty for Period Subsequent to Separation for 
Purpose of Granting Sick Leave 


An employee may not be restored to a pay status for any period subsequent to 
the date of separation for the purpose of granting sick leave in the absence of 
administrative error or oversight in the matter of processing a separation action. 


Comptroller General Warren to the Administrator, Housing and 
Home Finance Agency, March 31, 1954: 


Reference is made to your letter of March 12, 1954, requesting deci- 
sion whether the date of separation of an employe from the service 
may be extended (after the date of separation) in order to grant him 
sick leave under the following stated facts and circumstances: 


1. An employee of the Division of Housing Research, which was at that time 
and is currently in process of liquidation, was notified by letter of October 12, 
1953, of his pending reduction-in-force to be effective November 23, 1953. 

2. On November 4, 1953 the effective date of the reduction-in-force notice was 
advanced to December 11, 1953 because the earlier date had not allowed sufficient 
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intervening time to permit the employee to take the current annual leave stand- 
ing to his credit. 

3. On December 10, 1953 the employee, then in annual leave status informed 
his supervisor by telephone that he had been advised by his physician an imme- 
diate operation to correct a hernia was necessary. At that time he had not 
yet been able to finalize arrangements to obtain hospital facilities but was taking 
steps to do so. During the conversation the employee requested that he be 
placed in sick 'eave status for the duration of the hospitalization and the sub- 
sequent period of convalescence. He was advised that his request would be 
taken under consideration and inquiry would be made to determine the sufficiency 
of funds to permit such action. 

4. Under date of December 14, 1953 the personnel action separating the em- 
ployee, effective December 11, 1953, was finalized, it having been believed at 
that time that sufficient funds would not be available to carry the charges for 
both the leave payment and the remaining requirements for liquidating the 
research function. 


5. December 16, 1953, the employee having been successful in obtaining hos- 
pitalization, the operation was performed. 

6. On January 19, 1954 the employee visited the personnel office of the Agency 
to enter an objection to the action terminating his employment without having 
granted his request for sick leave to which he believed he was justly entitled. 

Your letter fails to disclose any administrative error or oversight 
in the matter of processing the separation action; on the contrary, the 
date of separation of the employee in this case was fixed intentionally, 
and was with full knowledge of the facts and circumstances of the 
employee’s illness. Accordingly, he may not be restored to pay status 
for any period subsequent to the date of separation for the purpose 
of granting sick leave. 24 Comp. Gen. 27; 27 id. 686; 32 id. 82. 


[B-119341] 


Appropriations—Post Office Department—Availability for 
Moving Agencies From Post Office Building 


The Post Office Department appropriation for postal operations is not available 
to pay the cost of moving certain agencies from Government-owned post office 
buildings and to pay the rent for those agencies for space in privately-owned 
buildings to which they may be moved in order that the Post Office Department 
may utilize the vacated space for regional offices. 


Comptroller General Warren to the Postmaster General, March 31, 
1954; 


Reference is made to your letter of March 18, 1954, requesting to be 
advised whether the appropriation for postal operations is available 
to pay the cost of moving certain agencies from Government-owned 
post office buildings and to pay the rent for those agencies for space 
in privately owned buildings to which they would be moved. 

It is stated that the Post Office Department is planning to establish 
regional offices in various cities and it is desired in most cases that 
such offices be located in the Government-owned post office buildings 
in those cities in order that close liaison may be maintained between 
the regional office and the related postal activities presently located 
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therein. It is explained that in order to obtain space in those build- 
ings it will be necessary to remove other Government agencies occupy- 
ing that space but due to budget and appropriation limitations relat- 
ing to those agencies it is frequently impossible for them to pay either 
the cost of moving or the rent for commercial space. 

It is pointed out that unless such agencies can be moved and the 
regional offices established in the Government-owned post office build- 
ings, the regional offices will have to lease commercial space and pay 
the going rate therefor and consequently the cost to your Department 
will be the same whether such commercial space is occupied by the 
regional offices or those other agencies. In view thereof and since in 
most instances the agencies involved will be unable to obtain appro- 
priated funds for this purpose until the fiscal year 1956, it is pro- 
posed to pay from funds appropriated for postal operations the cost 
of moving those agencies and the rent on their behalf for the re- 
mainder of fiscal year 1954 and for the fiscal year 1955. 

Funds contained in the current appropriation for postal opera- 
tions, Post Office Department Appropriation Act, 1954, 67 Stat. 71, 
are available “For expenses necessary for postal operations, not other- 
wise provided for, and for other activities conducted by the Post Office 
Department pursuant to law.” While such funds are available for 
rent of commercial space needed by certain activities of the Post 
Office Department and for other expenses necessary for postal opera- 
tions, I find nothing in such language or the legislative history of such 
provision indicating that the funds contained therein properly may 
be used for the payment of rent for space occupied by other agencies 
of the Government. 

The question presented here is similar to that considered in B- 
86457, June 3, 1949, addressed to the then Postmaster General, wherein 
it was held that the payment of rent by the Post Office Department 
for the Mails Examining Section, Bureau of Customs, Treasury De- 
partment, would constitute an improper augmentation of funds ap- 
propriated to the Treasury Department and, also, would be contrary 
to section 3678, Revised Statutes, which provides that all sums appro- 
priated for the various branches of expenditure in the public service 
shall be applied solely to the objects for which they are made available 
and for no others. See also 16 Comp. Gen. 333; 22 id. 462, and 27 
id. 391. 

Accordingly, you are advised that in the absence of legislation spe- 
cifically authorizing payment by the Post Office Department of mov- 
ing expenses and rent for agencies under the circumstances consid- 
ered herein, it must be held that the appropriation for postal operations 
is not available for defraying such expenses. 








Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 425 
[B-119354] 


Physical Examinations—Mexican Agricultural Workers— 
Availability of “Farm Labor Supply Revolving Fund” 


The “Farm Labor Supply Revolving Fund, Bureau of Employment Security” 
(Department of Labor) established by the Supplemental Appropriation Act of 
1952, may be charged with the cost of physical examinations of Mexican agri- 
cultural workers admitted to this country pursuant to the provisions of Title 
V of the Agricultural Act of 1949, as added by the act of July 12, 1951, 
as amended. 


Comptroller General Warren to the Secretary of Labor, April 1, 
1954: 


Reference is made to your letter of March 18, 1954, requesting a 
decision as to whether the “Farm Labor Supply Revolving Fund, 
Bureau of Employment Security,” established by the Supplemental 
Appropriation Act, 1952, approved November 1, 1951, 65 Stat. 741, 
may be charged with the cost of physical examinations of Mexican 
agricultural workers admitted to this country pursuant to the pro- 
visions of Title V of the Agricultural Act of 1949, as added by Public 
Law 78, 82d Congress, approved July 12, 1951, 65 Stat. 119, 
and amended, 7 U. S. C. Supp. V, 1461, e¢ seg. It appears that such 
medical examinations are performed by personnel of the Public Health 
Service on a reimbursable basis and by Mexican contract physicians. 
Also, it is understood that the cost of such examinations heretofore 
has been borne by the Government out of annual salaries and expenses 
appropriations made available for the Bureau of Employment Se- 
curity of your Department. 

During the recent consideration of H. J. Res. 461, 83d Congress— 
making an additional appropriation for the Department of Labor, 
Bureau of Employment Security, for the remainder of the fiscal year 
1954, to cover salaries and expenses of the Mexican farm labor pro- 
gram—a question was raised as to whether certain costs of the opera- 
tions of such program could not properly be charged to the revolving 
fund and thereby reduce the cost thereof to the Government. See 
Senate Hearings on H. J. Res. 461, pages 15 and 21. In connection 
therewith, it is stated that, to remove any question as to the propriety 
of charging the cost of medical examinations to the revolving fund, 
Senator Bridges offered an amendment to the resolution on the floor 
of the Senate. The amendment was “Provided, That employers shall 
reimburse the United States for essential expenses incurred by it for 
the physical or medical examination of workers.” However, it ap- 
pears that the amendment was withdrawn by Senator Bridges when 
a point of order was raised against it. Congressional Record for 
March 15, 1954, pages 3045, 3047. 











426 DECISIONS OF THE COMPTROLLER GENERAL [33 


There accompanied your letter a copy of a letter dated March 16, 
1954, from the Chairman, Committee on Appropriations, House of 
Representatives, to you, which states, in effect, that, while the referred- 
to amendment offered by Senator Bridges has considerable merit, the 
need therefor to accomplish the purpose intended was questionable. 
The tenor of said letter is that the provisions of section 502(2) of the 
basic act and the congressional debate thereon establish the intent of 
the Congress that the employer would pay all expenses of the Mexi- 
can farm labor program except the strictly administrative expenses 
incurred by the personnel of your Department. 

The pertinent provisions of Title V of the Agricultural Act of 1949 
(Public Law 78), read as follows: 

Sec. 502. No workers shall be made available under this title to any employer 
unless such employer enters into an agreement with the United States. 

* = * * * > 

(2) to reimburse the United States for essential expenses, not including sal- 
aries or expenses of regular department or agency personnel, incurred by it 
for the transportation and subsistence of workers under this title in amounts not 
to exceed $15 per worker * * * 

And the revolving fund, as established by the cited act of November 1, 
1951, provides: 

Farm labor supply revolving fund: For working capital for the “Farm labor 
supply revolving fund,” which is hereby established to provide for payment of 
transportation, subsistence, and all other expenses, for which the United States 
is to be reimbursed pursuant to paragraphs (1) and (2) of section 502 of the 
Act of July 12, 1951 (Public Law 78), $1,000,000, to remain available until ex- 
pended: Provided, That said fund shall be credited with all amounts received 
by the United States pursuant to said paragraphs. [Italics supplied.] 

In determining whether the cost of physical examinations of Mexi- 
can agricultural workers may be charged to the revolving fund, there 
first is for determination whether it is an item of expense within the 
scope and meaning of the term “salaries and expenses of regular de- 
partment or agency personnel” as used in the quoted section 502 (2). 
For, if it be considered an expense within the meaning of such term, 
there would be no sound basis for authorizing the revolving fund to 
be charged therewith. 

Section 502 (2) of S. 984—which bill was enacted into law as Title 
V of the Agricultural Act of 1949—as introduced in the Senate pro- 
vided that employers of Mexican workers reimburse the United States 
for “expenses incurred by it in the recruitment and transportation of 
workers”sin amounts not to exceed $20 per worker. The Senate Com- 
mittee on Agriculture and Forestry, in reporting out the bill, amended 
this subsection to read exactly as.it was enacted into law except that 
the amount of $20 was changed to $15. In explanation of such amend- 
ment the Committee stated at page 5 of Senate Report No. 214, 82d 
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Congress, that “The bill as introduced provided that the employer 
pay for all expenses up to $20 incurred by the Government in recruit- 
ment and transportation of workers. The committee believes normal 
salary and other expenses of Government officials administering the 
program should not be charged to the individual employer of the 
workers recruited by such Government employee and recommends 
amending the bill accordingly.” [Italics supplied.] At page 7 of 
said report it was further stated that “the committee is reporting a bill 
which would make the employer pay practically all of the cost of im- 
porting workers from Mexico.” 

In support of the views expressed by the Chairman, Committee on 
Appropriations, House of Representatives, in his letter of March 16, 
your letter quotes a discussion on the floor of the Senate on S. 984, be- 
tween Senator Watkins and Senator Ellender, who sponsored the bill 
(Congressional Record, April 26, 1951, page 4534), and a statement 
by the latter (Congressional Record May 1, 1951, page 4719), which 
explain that the employers of Mexican workers are expected to bear 
practically all the expenses of the Mexican farm labor program. 

Returning to the above-quoted provision of law establishing the 
revolving fund, it will be noted that, in addition to providing for 
the use of such fund for payment of “transportation and subsistence” 
of Mexican workers, specific provision is contained therein for ail 
other expenses for which the United States is to be reimbursed pur- 
suant to the said section 502 (2). In connection therewith, it was 
stated on page 20 of House Report No. 890, 82d Congress, on H. R. 
5215, which became the Supplemental Appropriation Act 1952, “The 
law provides that the Government shall be reimbursed in the amount 
of $15 per worker by the contracting employers, such charge to cover 
costs of transporting, feeding, and housing workers from point of 
recruitment to border reception centers and return. The Committee 
is of the opinion that the full costs of this temporary program should 
be recouped to the Treasury and regrets to note that the basic law 
made no provision for recapturing general administrative costs of 
handling the program.” [Italicssupplied.] At page 21 of the report, 
it was further stated with respect to the revolving fund “The purpose 
of this fund is to provide for payment of transportation, subsistence, 
and all other expenses for which the United States is to be reimbursed 
by the $15 to be paid for each worker by the employer.” Also, see 
House Hearings, Supplemental Appropriation Act, 1952, Part 2, 
page 630. 

Thus, the legislative proceedings attendant upon the enactment of 
the statutes involved afford ample support for the view that the term 
“salaries and expenses of regular department or agency personnel,” 
was used in the cited section 502 (2), in the ordinary sense and that 
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it was intended to cover the normal or general administrative expenses 
of the personnel of your Department in carrying out the Mexican 
farm labor program. I find nothing therein to indicate that the term 
was intended to include the item of expense here in question. More- 
over, the cost of physical examinations of Mexican agricultural 
workers appears to be necessary to and directly connected with the 
transportation of such workers to this country. Therefore, I am 
of the opinion that the cost of such examinations properly may be 
considered as constituting an essential expense of transportation the 
cost of which is required to be reimbursed the United States by 
employers. 

Accordingly, you are advised that the cost of medical examinations 
of Mexican agricultural workers may be charged to the revolving 
fund unless the Congress should specify or indicate clearly that such 
costs are to be borne from appropriations made for the administrative 
expenses of the Bureau of Employment Security. 


[B-118468] 


Uniformed Services Contingency Option Act of 1953—Elec- 
tion on Behalf of Incompetent Member by Head of Depart- 
ment Concerned—Effective Date 


An election made by the head of the department concerned on behalf of an 
incompetent member of the uniformed services, at the request of the member’s 
spouse or child, as authorized by section 3 (c) of the Uniformed Services Con- 
tingency Option Act of 1953, may be made effective as of the date the member's 
election would have been effective had the member been competent and made an 
election at the time of the dependent’s request. 


Assistant Comptroller General Weitzel to the Secretary of Defense, 
April 2, 1954: 


Reference is made to letter of January 25, 1954, with enclosure, from 
the Assistant Secretary of Defense, requesting a decision as to the 
effective date of an election made by the head of a department on 
behalf of an incompetent member of the uniformed services, at the 
request of the member’s spouse or child, as authorized by section 3 (c) 
of the Uniformed Services Contingency Option Act of 1953, approved 
August 8, 1953, 67 Stat. 502, which section is, in pertinent part, as 
follows: , 

Whenever an active member, former member, or retired member is determined 
to be mentally incompetent by medical officers of the service concerned or of 
the Veterans’ Administration, or is adjudged mentally incompetent by a court 
of competent jurisdiction, and because of such mental incompetency is incapable 
of making any election provided in this section within the time limitations 
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specified therein, the head of the department concerned may make the appro- 
priate election provided for in this section on behalf of such member if so 
requested by the spouse or if there be no spouse by the child or children of such 
member. * * * 

In the enclosure (Military Pay and Allowance Committee Action 
No. 82) submitted with the request for decision, the following case is 
presented as illustrative of the problem involved : 

By letter postmarked October 28, 1953, the spouse of an incompetent 
retired member requested the Secretary of the Navy to make the elec- 
tion indicated on the form, transmitted with such request, on behalf 
of the incompetent member. The said letter was received in the 
Bureau of Naval Personnel on November 3, 1953, and the election was 
prepared for the signature of the Secretary of the Navy on November 
5, 1953. However, on November 6 the incompetent member died and 
the Secretary did not sign the election until November 9. The en- 
dorsement containing the election executed by the Secretary stated 
that such election was to be effective November 1, 1953. 

Neither section 3 (c) of the Uniformed Services Contingency Op- 
tion Act of 1953 nor the regulations for the administration of that act 
contains any specific provision concerning the date on which an elec- 
tion by a department head on behalf of an incompetent member shall 
become effective. The said regulations, in paragraph 203, do provide 
that an election made by a retired member must be signed and post- 
marked not later than April 30, 1954, in order to be effective. The 
regulations further provide that any election made and not canceled 
prior to November 1, 1953, will be considered as having been made on 
November 1, 1953. Under such regulations it seems clear that if the 
retired member in question had been competent and his signed elec- 
tion had been postmarked on October 28, 1953, it would have become 
effective on November 1, 1953. 

The plain purpose of section 3 (c) of the act is to afford opportunity 
to dependents of incompetent members to share in the benefits of the 
act on an equal basis with the dependents of competent members by 
enabling the heads of the departments concerned to make timely 
elections on behalf of incompetent members who are incapable of 
making elections themselves within the period specified in the act. 
In view thereof, it reasonably may be concluded that the head of the 
department concerned who makes such an election on behalf of an 
incompetent member, at the request of the member’s dependent, may 
make it effective as of the date the member’s election would have been 
effective had the member been competent and made an election at the 
time of the dependent’s request for election. Accordingly, in the 
example given above, the election properly may be considered as 
having become effective on November 1, 1953. 
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Pay — Retired — Disability Retirement Pay — Disability 
Found Upon Physical Examination for Temporary Promo- 
tion—Promotions Not Based on Years of Service 


Officers of the Navy and Marine Corps whose disability is first discovered in 
examinations to determine physical qualifications for temporary promotions— 
in connection with which there are no requirements of prior service of any 
specified duration, except for seniority—are not entitled, under the fifth proviso 
of section 402 (d) of the Career Compensation Act of 1949, to receive disability 
retirement pay computed on the basis of the pay of the grades to which they 
would have been promoted had they passed such examinations. 


Assistant Comptroller General Weitzel to the Secretary of the Navy, 
April 6, 1954: 


Reference is made to letter of the Assistant Secretary of the Navy 
dated August 25, 1953, requesting decision as to whether officers of the 
Navy and Marine Corps whose disability is first discovered in exam- 
inations to determine their physical qualifications for temporary pro- 
motions—in connection with which there are no requirements of prior 
service of any specified duration—are entitled to receive disability 
retirement pay computed on the basis of the pay of the grades to which 
they would have been promoted had they passed such examinations. 
The request for decision is concerned with cases involving examina- 
tions for temporary promotions under the provisions of the act of 
July 24, 1941, 55 Stat. 603, as amended, or Title III of the Officer 
Personnel Act of 1947, 61 Stat. 829, and under regulations requiring 
the selection for such a promotion of the most senior in rank of the 
fully qualified officers of the group under consideration. 

The fifth proviso of section 402 (d) of the Career Compensation 
Act of 1949, 63 Stat. 818, is as follows: 


* * * That if the physical disability entitling such member to disability 


retirement pay is found to exist as a result of a physical examination given in 
connection with effecting a permanent promotion or a temporary promotion 
where eligibility for such temporary promotion was required to have been based 
upon cumulative years of service or years of service in rank, grade, or rating, 
the disability retirement pay of such member shall be based upon the basic 
pay of the rank, grade, or rating to which such member would have been pro- 
moted but for such disability, if such rank, grade, or rating is higher than any 
other rank, grade, or rating upon which such pay is herein authorized to be 
computed and which such member would have been entitled to receive if serving 
on active 4uty in such rank, grade, or rating * * *. [Italics supplied.] 


It is stated that the only officers in the Navy who are now subject 
to promotion under Title III of the Officer Personnel Act of 1947 
are those in the grade of lieutenant commander and above, and that 
the only officers in the Marine Corps who are now subject to promotion 
under the said Title ITI are those in the grade of lieutenant colonel and 





ae 


ae 


a> ie 6.4 


Comp.Gen.1 DECISIONS OF THE COMPTROLLER GENERAL 431 


above. As pointed out in the Assistant Secretary’s letter, subsection 
307 (a) (3) of that act, 61 Stat. 843, requires specified numbers of 
years of service in the Navy grades from lieutenant (junior grade) 
to captain, for eligibility for temporary promotions. Section 314 of 
the act, 61 Stat. 863, makes such requirements applicable to correspond- 
ing grades in the Marine Corps. 

If the above-quoted proviso had been intended to authorize higher 
retirement pay in cases where eligibility for consideration for tem- 
porary promotion is established by seniority alone, without regard 
to any particular number of years of service in grade or any particular 
number of years of total service, it reasonably appears that different 
language would have been used to express that intent. In view of 
the language appearing in the proviso, it must be concluded that it 
contemplates increased retirement pay benefits in cases of failure to 
qualify physically for temporary promotion only if, in connection with 
such promotion, there are definite statutory eligibility requirements of 
specified periods of prior service. Compare B-113447, April 20, 1953, 
32 Comp. Gen. 459. Thus, the proviso is applicable in otherwise 
proper cases involving consideration for temporary promotion under 
the above-cited section 307 (a) (3) of the Officer Personnel Act of 
1947. In any case, however, where there is no statutory requirement 
that the officer have a stated number of prior years of service, in 
grade or in the aggregate, for eligibility for temporary promotion— 
as, for example, any case involving consideration for temporary pro- 
motion under the act of July 24, 1941—the benefits of the proviso do 
not accrue. 

The question presented is answered accordingly. 


[B-119118] 


Transportation—Dependents—Military, Naval, Ete., Per- 
sonnel—Change of Station—Visits or Personal Travel 


Subsection 303 (c) of the Career Compensation Act of 1949, which authorizes 
transportation of dependents of members of the uniformed services “when 
ordered to make a change of permanent station” under such conditions and 
limitations as prescribed by the Secretaries concerned does not authorize trans- 
portation of dependents at Government expense for visits or personal travel and 
the fact that express instructions were not issued in the Joint Travel Regulations 
prior to September 1, 1953, did not enlarge the scope of the law or change the 
existing rule and therefore removal of exceptions taken to payment for such 
travel is unauthorized. 


Assistant Comptroller General Weitzel to the Secretary of the Navy, 
April 6, 1954: 


There has been considered a letter dated March 1, 1954, from the 
Assistant Secretary of the Navy for Air requesting a review of ex- 
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ceptions taken by the Division of Audits of this Office to certain pay- 
ments of monetary allowances in lieu of transportation of dependents 
made to naval personnel incident to ordered changes in permanent 
duty stations. 

As an example of the exceptions, reference is made to one taken to 
a payment involving dependents’ travel where the records did not 
show that a residence had been established at the place to which travel 
had been performed. Such audit action was on the basis that travel, 
when performed only for the purpose of visiting a member rather 
than of establishing a residence does not provide a proper basis for 
payment. It is advanced that section 303 (c) of the Career Com- 
pensation Act of 1949, 63 Stat. 814, in authorizing transportation of 
dependents at public expense incident to permanent change of station, 
does not require that dependents reside at the member’s permanent 
duty station but provides for allowances under such conditions and 
limitations as may be prescribed by the Secretaries concerned. It 
appears to be the administrative view that no legal limitations applied 
to payments by the Government of the travel expenses of dependents 
to make visits until paragraph 7000 of the Joint Travel Regulations 
was revised by change 15, effective September 1, 1953, to announce that 
transportation of dependents to places where they do not intend to 
remain until further transportation is authorized is not considered a 
proper obligation of the Government. On the basis that regulations 
issued under the Career Compensation Act in effect prior to the 
amendment of September 1, 1953, expressed no such limitation and 
that no decisions of this Office published subsequent to the Career Com- 
pensation Act have applied such a limitation, it is urged that notices 
of exceptions be removed in all cases where dependents actually 
traveled prior to September 1, 1953, to the places indicated, regardless 
of the reason for the travel, with the understanding, however, that in 
cases where it is determined that travel was not performed as indi- 
cated the amounts paid should be recovered from the members con- 
cerned. 

Section 12 of the act of May 18, 1920, 41 Stat. 604, authorized the 
furnishing of transportation in kind for specified dependents of cer- 
tain personnel of the armed services when “ordered to make a perma- 
nent change of station.” The right to commercial transportation costs 
for such, travel, “when such travel shall have been completed,” was 
granted in section 12 of the act of June 10, 1922, 42 Stat. 631. Both 
of those provisions were reenacted as a part of section 12 of the act 
of June 16, 1942, 56 Stat. 364, the wording pertinent here remaining 
the same. That is, travel of dependents at Government expense was 
authorized only when a permanent change of station was ordered and 
payment of commercial transportation costs was authorized only after 
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travel was completed. See also Executive Order No. 9222 dated 
August 15, 1942. 

The said section 12 of the act of June 16, 1942, was the permanent 
law authorizing transportation of dependents from its effective date 
until the effective date of the Career Compensation Act. Prior to the 
Career Compensation Act the statutory provisions authorizing trans- 
portation of dependents had been the subject of many decisions and 
since the language of those provisions was substantially reenacted in 
the Career Compensation Act, such decisions are pertinent in deter- 
mining the meaning of the reenacted language. 

The decisions under the prior statutes clearly show that travel for 
which the Government was obligated had to be travel incident to a 
particular ordered permanent change of station. Whether particular 
travel met that first and basic requirement was determined on the 
basis of the facts in each case. A-24027, August 29, 1928; 2 Comp. 
Gen. 567; 3 Comp. Gen. 109; A-45906, January 13, 1942, B-58284, 
August 2, 1946. Certain facts have been treated in the decisions as 
sufficient to support the conclusion that travel is not incident to the 
ordered permanent change of station. For example, travel of de- 
pendents merely for the purpose of visiting the member long has been 
held not to be incident to a permanent change of station. Also, it has 
been held that the travel expense of dependents for pleasure trips or 
for purposes other than a change of the dependents’ residence in con- 
nection with the change of the member’s permanent station may not 
be considered an obligation of the Government. A-6663, January 22, 
1925; A-24027, August 29, 1928; A-31434, May 16, 1930; B-28291, 
August 19, 1944; B-80932, December 7, 1948 ; B-113943, April 20, 1953. 

From the foregoing it will be seen that a right to transportation 
for dependents at the expense of the Government was not an allowance 
payable in all events on the basis that some travel was performed. The 
statute was enacted in recognition of the hardship members of the 
service would encounter if some provision was not made for keeping 
them and their families together. It was never intended to be a gift 
for travel not performed or for travel which could not be considered 
as incident to a change of residence resulting from an ordered perma- 
nent change of station. This was the state of the law when the Career 
Compensation Act became effective. 

Subsection 303 (c) of the Career Compensation Act authorizes 
transportation of dependents for members of the uniformed services 
“when ordered to make a change of permanent station.” There is no 
indication in the legislative history of that provision that it was in- 
tended as being anything more than substantially a reenactment of the 
prior authorization. The slightly changed new language cannot be 
distinguished in meaning from the prior language and hence it may 
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not be considered as granting transportation for dependents at Gov- 
ernment expense for visits or personal travel any more than the prior 
legislation. The use of the words “under such conditions and limita- 
tions” as the Secretaries may prescribe does not grant authority to 
enlarge the basic authorization. The revision of the Joint Travel 
Regulations as of September 1, 1953, to announce that travel of de- 
pendents on a visit basis or for personal reasons could not be at the 
expense of the Government is consistent with the law, but that limita- 
tion is inherent in the law itself and the lack of express instructions 
prior to September 1, 1953, did not, of course, enlarge the scope of 
the law or change the existing rule. 

Viewing the statutory authorization in this light, payments made 
incident to travel of dependents other than incident to a change of 
residence would be unauthorized. One case has come to attention 
where the officer’s wife traveled to his new station from her established 
home and business and returned to her home and business the next 
day. No support for payment of travel of dependents under such 
circumstances is found in the law. Asa practical matter, serious doubt 
as to the propriety of any payment for dependents’ travel arises when 
it is discovered in the audit that apparently no change of residence 
has occurred. It is understood that this is the situation in a large 
number of the audit exceptions here involved, and there is reason 
for grave doubt whether, in many of the cases, the dependents actually 
performed the alleged travel (or any travel at all), for which reim- 
bursement was claimed and paid. If travel actually was performed, 
an affidavit as to the facts surrounding the travel may be submitted 
in support of the payment; however, in the absence of such facts 
this Office may not properly conclude that a particular payment was 
authorized, in the face of evidence that there had been no change in 
the place where the dependent lives. 

Accordingly, the exceptions in question will be continued in those 
cases where facts available to this Office give rise to substantial doubt 
that the payments involved were authorized. 


[B-119124] 


Transportation Requests—Tickets—Conversion of Single 
Ticket to Family Rate Plan Ticket 


Employee who procured a single first-class airline ticket for use in authorized 
travel by means of a transportation request, and who converted the ticket into 
“family rate plan” tickets for himself and wife by payment of an additional 
amount out of personal funds—and at no additional expense to the Govern- 
ment—is not required to refund one-half of savings accruing to him for wife’s 
transportation; however, this should not be viewed as condoning in future 
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eases the utilization of Government transportation requests for any purpose 
other than authorized travel on official business. 


Per diem in lieu of subsistence authorized in travel orders is intended to be in 
lieu of all subsistence expenses incurred by the traveler and no additional 
amount may be authorized even though the actual expenses exceed the prescribed 
allowance. 


Acting Comptroller Weitzel to William E. Frank, Department of 
the Interior, April 7, 1954: 


By letter of March 2, 1954 (reference 370), the Chief, Program Co- 
ordination and Finance Division, Bureau of Reclamation, forwarded 
for consideration your letter of February 19, 1954 (reference D-312), 
transmitting a voucher submitted by Wesley G. Holtz for reimburse- 
ment of expenses incurred incident to authorized travel and request- 
ing an advance decision as to whether the voucher may be certified 
for payment. 

Mr. Holtz was accompanied by his wife and, although she was not 
authorized to travel at Government expense, Government transpor- 
tation requests were utilized to obtain transportation for her in two 
instances. Air transportation for both Mr. Holtz and his wife from 
Paris, France, to Zurich, Switzerland, was secured by means of trans- 
portation request No. IN-84874 at a cost of $39.20. The proposed 
administrative deduction from the voucher of $19.60, representing 
the cost to the Government of Mrs. Holtz’ transportation in this 
instance, clearly is proper and no objection has been raised to such 
action by Mr. Holtz. 

However, the basis of a second proposed administrative deduction 
is questioned by Mr. Holtz. A single first-class airline ticket for 
travel in the United States, procured by means of transportation 
request No. IN-84870, was converted by Mr. Holtz into “family rate 
plan” tickets for himself and his wife through payment of an addi- 
tional amount out of his personal funds. This resulted in a “sub- 
stantial savings” to Mr. Holtz for his wife’s transportation for this 
phase of the travel. You state that no applicable decision of this 
office has been found and that, therefore, it has been “arbitrarily 
concluded that at least one-half of the saving secured by transporta- 
tion request conversion should revert to the Government.” The pro- 
posed administrative deduction of $13.55 was computed on that basis. 

Generally, it is not permissible to make use of Government trans- 
portation requests for purchase of tickets for other than use in author- 
ized travel. However, in this case it should be noted that the con- 
version to the “family rate” was accomplished at no extra cost to the 
Government. The actual cost to the Government in the instant trans- 
action was limited to the amount first-class air transportation for Mr. 
Holtz alone would have cost. Accordingly, the administrative deduc- 
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tion of $13.55 does not appear to be required in this instance. 

This decision should not be viewed as condoning the utilization in 
any future case of Government transportation requests for any pur- 
pose other than authorized travel on official business, and Mr. Holtz 
should be so advised. 

The travel authorization in the present case authorized a per diem 
allowance of $9 in the United States and “at prevailing maximum 
rate allowed by Bureau of the Budget regulations outside the United 
States.” Although the voucher itself is stated in terms of such per 
diem rates, in a memorandum attached to the voucher Mr. Holtz 
contends that he should be reimbursed his actual subsistence expenses 
in connection with a tour of Swiss engineering works because the 
tour “was paid for on lump-sum basis, covering meals, lodging, and 
travel [and this lump-sum] exceeded the travel plus per diem rates.” 
When a per diem allowance is authorized it is in lieu of subsistence 
expenses (Par. 45, Standardized Government Travel Regulations) 
and the fact that actual subsistence expenses of the traveler in some 
cases may exceed the per diem allowable affords no basis for reim- 
bursement of such excess expenses. Therefore, the stating of the 
voucher in the present case in terms of authorized per diem rates 
rather than actual subsistence expenses was correct, and no additional 
reimbursement for subsistence expenses is authorized. 

The voucher, which is returned herewith together with its support- 
ing papers, upon deletion of the proposed administrative deduction 
in the amount of $13.55, may be certified for payment, if otherwise 
proper. 


[B-119213] 





Flight Pay—Repatriated Prisoners of War Physically Inca- 


pacitated for Flying—Periods Following Release From 
Captivity 


Section 10 of Executive Order No. 10152, which authorizes continuation of 
incentive pay for three months for members of uniformed services in flying 
status who are incapacitated as result of aviation accident, contemplates that 
such incapacity results from performance of aerial flights, and therefore a mem- 
ber who is captured by the enemy while in flying status, and who is released 
from captivity incapacitated for flying because of privation and hardship suffered 
while a prisoner, may not be granted incentive pay for periods immediately 
following eelense, during which he did not participate in aerial flights. 


Assistant Comptroller General Weitzel to the Secretary of Defense, 
April 7, 1954: 


Reference is made to letter dated March 8, 1954, from the Assistant 
Secretary of Defense, requesting decision as to whether airmen and 
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officers who became prisoners of war during the Korean conflict, and 
who were on flying status at the time they were captured, may be 
granted incentive pay, under Executive Order No. 10152, for periods 
immediately following their release, during which they did not par- 
ticipate in aerial flights. 

There was enclosed with the Assistant Secretary’s letter a copy of 
Committee Action No. 95, Military Pay and Allowance Committee, 
Department of Defense, in which it is stated that about 220 Air Force 
airmen and officer prisoners of war, who had been on flying status 
when they were captured, were repatriated during August and Sep- 
tember 1953; that they all received incentive pay for the entire period 
of their captivity, under the provisions of the Missing Persons Act 
of March 7, 1942, 56 Stat. 143, as amended; that most of these airmen 
and officers were physically incapacitated for flying at the time they 
were repatriated; and that all of them were placed in a hospital- 
patient status, and were suspended from flying status, at the time they 
were returned to United Nations’ control. 

Paragraph 10 of the Executive Order No. 5865, effective July 1, 
1932, and paragraph 10 of Executive Order No. 9195, effective June 1, 
1942, each excused the performance of aerial flights—otherwise re- 
quired for entitlement to aviation pay—while incapacitated for fly- 
ing, by reason of an aviation accident, for a period not to exceed three 
months following the date of said accident. In 23 Comp. Gen. 964, 
cited in the above committee action, it was held that, under the pro- 
visions of Executive Orders Nos. 5865 and 9195, an officer shot down 
over enemy-held territory and rescued 10 months later could not be 
considered to have become entitled to aviation pay, as for one inca- 
pacitated by an aviation accident, for a 3-month period beginning 
with the time of his rescue, since the aviation accident occurred when 
he was shot down, 10 months prior to his rescue. 

Section 204 (a) of the Career Compensation Act of 1949, 63 Stat. 
809, provides that, subject to such regulations as may be prescribed 
by the President, members of the uniformed services shall be entitled 
to receive “incentive pay,” in addition to their basic pay, for the “per- 
formance of hazardous duty” required by competent orders, including 
“duty involving frequent and regular participation in aerial flights.” 

Section 10 of Executive Order No. 10152, issued August 17, 1950, 
provides that: 

Any member who is required by competent orders to perform hazardous duty 
and who becomes injured or otherwise incapacitated as a result of the perform- 
ance of such duty, by aviation accident or otherwise, shall be deemed to have 
fulfilled all of the requirements for the performance é6f hazardous duty during 
such incapacity for a period not to exceed three months following the date as 


of which such incapacity is determined by the appropriate medical authority. 
[Italics supplied.] 
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While earlier Executive orders and the one now in effect differ in 
that the 3-month disability period, during which pay for flying duty 
might be allowed, began with the date of the disabling aviation acci- 
dent under the old regulations and now begins with “the date as of 
which such incapacity is determined by the appropriate medical 
authority,” there has been no material change insofar as the ques- 
tion here involved is concerned. Under each set of regulations the 
question to be determined is one of proximate cause. That is, under 
the old regulations the question was whether the incapacity resulted 
from an aviation accident and under the current Executive order the 
question is whether the incapacity resulted from the performance of 
aerial flights. As in any case where a determination must be made 
of the proximate cause of an injury or incapacity, the decision rests 
upon the facts involved in the particular case. While your request 
for decision does not state sufficient facts on which to decide a par- 
ticular case, some possible cases will be considered and the conclusions 
reached may be helpful as a guide in other cases. 

First, if an officer in a flying status is captured in an enemy ad- 
vance while he is not participating in flying (he may be sick in the 
hospital or otherwise not actually performing aerial flights), there 
would appear to be no basis for a finding that he was incapacitated 
as the result of the performance of hazardous duty within the mean- 
ing of section 10 of said Executive Order No. 10152. 

Second, if an officer is shot down while flying and captured by 
the enemy and incident to his landing he is injured so as to be in- 
capacitated for flying, he would be entitled to incentive pay for the 
first three months following incapacity notwithstanding the fact that 
he may have been returned to United Nations’ control during such 
3-month period. 

As a third example, there may be considered the case of an officer 
who, while flying, is shot down in enemy territory or who, by mistake, 
lands in the enemy area and who is not returned to United Nations’ 
control until after 3 months of captivity. For the purpose of this 
discussion, it will be assumed that the officer was not injured or other- 
wise incapacitated as a result of the actual landing in enemy territory, 
but when he was returned to United Nations’ control, perhaps a year 
later, he was found to be incapacitated for flying because of privations 
and hardships suffered while in the hands of the enemy. Even if it 
could be concluded that such incapacity resulted from the perform- 
ance of aerial flights, it would seem that appropriate medical authori- 
ties see be required to determine the date during captivity on which 
his condition became incapacitating and the 3-month period would 
start to run from that date. Hence, there would be no basis for con- 
cluding, as seems to be suggested in the request for decision, that an 
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officer so situated would be entitled to incentive pay for three full 
months following return to United Nations’ control. However, it is 
the view of this office that neither the law nor the Executive regula- 
tions contemplate that incapacity to fly resulting from hardships 
suffered in enemy captivity would give a member of the service a 
right to incentive pay without performing the required flights. In 
so concluding, I am not unmindful of the serious physical condition 
of many of the prisoners returned from enemy control and I am aware 
also of the hardship and suffering endured by many of them while 
in enemy hands. Incapacities resulting from such causes, however, 
were common among military prisoners generally, whether or not 
they had previously engaged in aerial flights. Under such circum- 
stances, the proximate cause of the incapacities was the inhumane 
treatment and not the flying duty that carried them into the hands of 
the enemy. It is not assumed that flying personnel were subjected to 
any greater hazard in that respect than other prisoners of war. 
Incentive pay is a special pay authorized for the performance of 
hazardous duty, in this case the performance of aerial flights. The 
statute itself recognizes no right to the special pay for periods during 
which flights are not performed and, therefore, a regulation issued 
under the statute permitting, under certain conditions, the temporary 
continuance of incentive pay without performance of that special duty 
is subject to strict construction. Only on the basis that such a regu- 


lation is reasonably restricted to effecting the primary purpose of the 
statute can its validity be recognized. 

For these reasons, the general question presented must be answered 
in the negative. 


[B-118991] 


Vessels—Sales—Subsidies and National Defense Allow- 
ances—Mariner Class Vessels 


The Federal Maritime Board’s determinations of subsidy and national defense 
allowances incident to the establishment of sales prices for the Mariner class 
vessels are in accordance with the provisions of the Merchant Marine Act, 1936, 
as amended. 


This Office considers, on review of the sales prices fixed for Mariner class ves- 
sels, that a reasonable basis exists for the calculation of the construction-differ- 
ential subsidy for such vessels, recognizing in such review that pinpoint accuracy, 
though desirable, cannot always be achieved and that the subsidy allowance 
is only an estimate, at best, of the foreign construction cost. 


The Federal Maritime Board procedure for establishing sales prices of Mariner 
class vessels by considering the 20 knot speed of a Mariner as having full com- 
mercial utility when used as a combination passenger-cargo vessel, but to regard 
two knots as being in excess of commercial requirements when used as a cargo 
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vessel, and inserting in each contract the standard “speed adjustment clause” 
providing for price adjustment in event 20 knot speed is used in regular course 
of business is sound not only in the case of the Mariners but in all cases where 
speed is paid for by the Government as a national defense allowance. 


The Federal Maritime Board procedure for establishing national defense allow- 
ance for speed of a vessel by the so-called “commercial equivalent” method is 
not objectionable per se but care should be exercised to insert proper safeguards 
in the sales contract. 


Comptroller General Warren to the Chairman, Federal Maritime 
Board, April 8, 1954: 


Reference is made to a letter dated February 23, 1954, from the 
Secretary of the Board, relative to the Board’s establishment of sales 
prices for the Mariner class vessels. 

The Secretary’s letter transmitted a copy of the Board’s report 
which was finally considered and adopted by it on February 18, 1954, 
together with a copy of the transcript of the proceedings before the 
Board at a hearing on September 9, 1953, and a copy of the staff’s 
“Estimated Foreign Cost” dated May. 27, 1952, and requested, on 
behalf of the Board, that this Office review the report and express its 
views thereon. 

An examination has been made of the material submitted and also 
of the supporting documents in the files of the Board with a view 
to determining primarily whether there would be any legal objection 
to the execution of sales contracts for the Mariners on the basis of 
the prices set forth in the report. I have concluded that the deter- 
minations of subsidy and national defense allowances are in accord- 
ance with the provisions of the Merchant Marine Act, 1936, as 
amended. 

The record also has been examined from other than a strictly legal 
viewpoint. Several items in the calculation of subsidy have been 
questioned with your staff for the purpose of ascertaining whether a 
reasonable basis existed for selecting certain cost information in pref- 
erence to other cost information in the files, or for making certain 
assumptions. However, this phase of the review has been undertaken 
with full recognition of the fact that these calculations are only esti- 
mates at best and that pinpoint accuracy—although desirable at all 
times—must be regarded more as a target than as a necessary objec- 
tive. The matters questioned have been explained satisfactorily. 

The problem of speed in the determination of national defense 
allowances will always be a troublesome one. Experience has shown 
that thd use of the “commercial equivalent” procedure, while not 
objectionable per se, is subject to great abuse—as in the case of the 
S.S. United States. Here, the Board has decided to treat the 20 knot 
speed of a Mariner as having full commercial utility where used as a 
combination passenger-cargo vessel, but to regard 2 knots as being 
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in excess of commercial requirements where used as a cargo vessel. 
That decision has factual support in the record. I am advised that the 
minutes of the Board indicate an intention to insert the standard 
“speed adjustment clause” in each contract covering the sale of a 
Mariner as a cargo vessel. I regard this procedure as sound not only 
in the case of the Mariners but in all cases where speed is paid for by 
the Government as a national defense feature. 

To conclude, you are advised that upon review of the Board’s action, 
I find no legal objection to the determination of the construction- 
differential subsidy or national defense allowances for these vessels 
and believe the prices are based upon fair and reasonable estimates 
of foreign construction costs. 


[B-119588] 


Advertising—Necessity or Non-Necessity—Statutory Au- 
thority to Negotiate—Armed Forces Procurement Act of 


1947; Qualified Bids 


Under an invitation to bid which provides for assessment of liquidated damages 
for delays in delivery, a bid qualification making delivery schedule dependent 
upon a supplier’s delivery schedule may affect the contract price and is a sub- 
stantial deviation from the terms of the invitation which cannot be waived or 
withdrawn after bid opening, and therefore such bid should be rejected. 


Section 2 (c) (1) of Armed Services Procurement Act, which permits negotia- 
tion of contracts without advertising when administratively determined to be in 
the public interest, was intended to be used only to meet abnormal market or 
procurement conditions, and therefore contractor whose low bid received in 
response to advertised specifications with other unreasonably high bids—indicat- 
ing that needed supplies are obtainable through normal advertised procure- 
ment—was required to be rejected as qualified bid should not be awarded con- 
tract under negotiation authority of act and matter should be readvertised or 
procedures specified in section 2 (c) (15) of act should be followed. 


Acting Comptroller General Weitzel to The Secretary of the Army, 
April 9, 1954: 


Reference is made to letter of April 5, 1954, from the Deputy Under 
Secretary of the Army, submitting a file relative to bids received in 
response to invitation for Bids No. DA-ENG-11-184-54-B-220, 
opened on March 15, 1954. 

A decision is requested as to the propriety of permitting the Wayne 
Pump Company, the low bidder, to withdraw a qualification con- 
tained in its bid, or, alternatively, as to the propriety of rejecting all 
bids and making award to the Wayne Pump Company under the au- 
thority of section 2 (c) (1) of the Armed Services Procurement Act of 
1947, 62 Stat 21. 
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The invitation covers the furnishing of 328 special purpose hydrau- 
lic elevators in accordance with monthly delivery schedules, and pro- 
vides for the assessment of liquidated damages for delay at the rate 
of $25 per unit perday. In its bid the Wayne Pump Company offered 
to meet the delivery schedules specified “Providing suppliers of ma- 
terial meet The Wayne Pump Company’s specified delivery * * *.” 
In other words, Wayne offered to meet the Government delivery sched- 
ule only if its own suppliers made timely delivery of materials to it. 
It is clear in view of the “Default” clause of the contract, which in- 
cludes a provision for the assessment of liquidated damages for delays 
in delivery, that this qualification in the bid submitted by Wayne 
might well affect the price to be paid by the Government under the 
contract. It is therefore a substantial deviation from the terms of the 
invitation which cannot be waived or withdrawn after bid opening. 
See 30 Comp. Gen. 179. You are advised that the bid of the Wayne 
Pump Company is not a responsive bid and should be rejected. 

The letter of April 5, 1954, states further that all other bids received 
are considered to be unreasonably high, and requests a decision as to 
the propriety of rejecting all bids and making award to the Wayne 
Pump Company under authority of section 2 (c) (1) of the Armed 
Services Procurement Act of 1947. , 

Section 2 (c) (1) of the Armed Services Procurement Act permits 
the negotiation of contracts without advertising during a national 
emergency if such action is determined by the agency head to be nec- 
essary in the public interest. The Secretary of the Army determined 
in December 1950 that it was necessary in the public interest to nego- 
tiate contracts during the period of the national emergency then and 
still existing. Such determination has not yet been modified or 
revoked. While this procurement originally was intended to be made 
as a result of competitive bidding, from a purely legal standpoint 
award could be made to the Wayne Pump Company under the author- 
ity of section 2 (c) (1) should you now determine, under the circum- 
stances, that it is in the public interest to do so. 

I feel obliged to state, however, that I do not believe the authority 
granted under section 2 (c) (1) was intended to be used under the 
circumstances of the present case. It is my view, based upon the 
legislative background of that section, that it was intended to be used 
only to meet abnormal market or procurement conditions resulting 
from the outbreak of war or other sudden national emergency. The 
House réport on the bill which became the Armed Services Procure- 
ment Act (H. R. No. 109, 80th Congress, p. 6) shows that advertising 
was expected to be used when definite specifications could be offered 
to a number of adequately equipped potential suppliers who would 
compete for the business, and that resort to negotiation would be had 
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only when one or more of these conditions was missing. The invita- 
tion issued in the present case and the responses thereto demonstrate 
that the supplies needed can be obtained through normal advertised 
procurement procedures. If, as is stated in the letter of April 5, 1954, 
the prices of bidders other than the Wayne Pump Company are con- 
sidered to be unreasonable, then in view of the fact that the Wayne 
bid must be rejected on other grounds, the situation appears to be one 
specifically within the purview of section 2 (c) (15) of the Armed 
Services Procurement Act, 62 Stat. 22. In view of the difference in 
the amounts of the bids received it would seem that the matter should 
be readvertised or that the procedures specified in section 2 (c) (15) 
more properly should be followed. 


[B-117636] 


Set-Off—Pay or Compensation Due Military or Civilian Per- 
sonnel—Indebtedness to United States—Final Pay Defined 


Any pay and allowances otherwise due and unpaid or unreserved, when a person 
is separated from the Government service—either military or civilian—may be 
regarded as part of the final pay which may be applied against debts to the 
Government. See 29 Comp. Gen. 99; Cf. 29 Comp. Gen. 93. 


When a member of the naval service has been duly convicted under lawfully 
prescribed court-martial proceedings of embezzlement, theft, forgery, fraud, or 
other unlawful act, which has resulted in a loss to the Government for which 
he is indebted to the United States, the payment to such a member, notwith- 
standing his debt, of accrued pay and allowances accumulated as of the date of 
separation from the naval service by reason of current payments having been 
suspended, is not required. 


Assistant Comptroller General Weitzel to the Secretary of the Navy, 
April 12, 1954: 


Reference is made to letter dated November 3, 1953, from the As- 
sistant Secretary of the Navy for Air, requesting decision as to what 
pay and allowances are to be considered as constituting final salary 
against which involuntary deductions may be made to liquidate losses 
sustained by the Government. 

It is stated that in connection with the proposed promulgation of 
revised regulations covering the liquidation of losses sustained by the 
Government from the pay of members of the naval service who have 
been convicted by court-martial of embezzlement, theft, forgery, and 
similar offenses, the question has arisen as to what constitutes final sal- 
ary within the meaning of 29 Comp. Gen. 99 and similar decisions, 
against which involuntary deductions properly may be made. The 
following classes of cases are involved : 


301979°—54——_29 
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(a) An enlisted man is sentenced to dishonorable or bad conduct discharge 
and confinement, with total forfeiture of pay and allowances effective on the 
date of approval of the sentence by the convening authority. 

(b) An enlisted man is sentenced to dishonorable or bad conduct discharge 
only, which may not be executed under Article 71, Uniform Code of Military 
Justice, until completion of review by a Board of Review and the Court of Mili- 
tary Appeals. 

(c) An enlisted man is sentenced to bad conduct discharge and confinement 
at hard labor for a specified number of months, with loss only of a part of pay 
and allowances for a specified number of months. 

(d) An officer is sentenced to dismissal from the service only, which may not 
be executed under Article 71, UCMJ, until approved by the Secretary of the 
Navy or the Under Secretary or an Assistant Secretary. 

(e) An officer is sentenced to be dismissed, to forfeit all pay and allowances, 
and to be confined for a specified number of months. 


Section 0112, Naval Supplement to the Manual for Courts-Martial, 
United States, 1951, provides as follows : 


0112. ADJUSTMENTS INVOLVING CONVICTED NON-ACCOUNTABLE 
PERSONS.—When the United States has suffered loss of money or property 
through embezzlement, theft, forgery, or other causes for which persons, other 
than accountable officers as defined in Article 1901 Navy Regulations, have been 
tried and convicted by general court-martial under Articles 108, 121, or 132 of 
the code, the amount of such loss constitutes an indebtedness to the United States 
which will be liquidated from accrued pay and allowances before any payments 
may be made. It is the prerogative of the convening authority of the general 
court-martial to determine the amount of the loss and to advise the disbursing 
officer of the amount to be deducted from accrued pay and allowances. 


Paragraph 044650 of the Navy Comptroller Manual provides that: 


In accordance with Art. 1924, N. R., regular payments will be made to officers 
semimonthly on the first and the sixteenth of the month with pay being com- 
puted through the last day of the previous month and the fifteenth of the cur- 
rent month, respectively. Regular payments to enlisted members will be made 
on the fifth and the twentieth of each month with pay also being computed 
through the last day of the previous month and the fifteenth of the current 
month, respectively. 

Paragraph 044650 further provides that, if it is not practicable to 
pay on such dates, “officers and enlisted members will be paid at such 
other times as may be directed by the commanding officer.” The regu- 
lation also provides that “If practicable, all Navy personnel will be 
paid in full on 30 June and 31 December so that unpaid amounts will 
not be carried forward to the new Military Pay Record (DD Form 
118) opened for the subsequent pay record period.” Where such reg- 


ular payments have not been made, whether because impracticable, or 
due to other reasons, the accrued and unpaid amount is carried for- 
ward and remains to the credit of the individual concerned. 

It is understood that in accordance with section 0112 of the supple- 
ment to the Manual for Courts-Martial the payment of currently 
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accruing pay and allowances of naval personnel convicted of em- 
bezzlement, etc., is suspended until the date the individual concerned 
is separated from the naval service by dishonorable or bad conduct 
discharge under sentence of court-martial, in the case of enlisted per- 
sonnel, or the date of dismissal from the naval service pursuant to 
sentence of court-martial in the case of officer personnel. 

In decision of August 30, 1949, 29 Comp. Gen. 99, it was held that 
in the absence of specific statutory authority (compare the pro- 
visions of section 1766, Revised Statutes, 5 U. S. C. 82, as amended 
by the act of July 10, 1952, 66 Stat. 575, and the act of May 26, 1936, 49 
Stat. 1374, 5 U. S. C. 46b), no proper basis would be presented to set 
off general debts due the United States by its employees, without their 
consent, against their current salary payments due for their services. 
However, it was specifically pointed out in said decision that “the 
prohibition against such set-off action consistently has been held not 
tc apply to final salary payments in the event the employees are sepa- 
rated from the Federal service.” Also, see decision of the Court of 
Claims, O’Leary v. United States, 82 C. Cls. 305, where the court 
allowed the counterclaim of the United States of the amount of an un- 
paid fine against the plaintiff’s claim for payment of final salary and 
for refund of retirement deductions. 

In any case where a member of the naval service has been duly con- 
victed under lawfully prescribed court-martial proceedings of em- 
bezzlement, theft, forgery, fraud, or other unlawful act, which has re- 
sulted in a loss to the Government for which he is indebted to the 
United States, the payment to such a member, notwithstanding his 
debt, of accrued pay and allowances accumulated as of the date of his 
separation from the naval service by reason of current payments hav- 
ing been suspended, would not appear to be required. Under such 
circumstances it is at least doubtful that a civil suit for payment 
properly could be maintained without offset of the amount of the 
indebtedness. Nor is it clear that the total amount due and unpaid 
either military or civilian personnel as of the date of their actual 
separation from the service, though it may include amounts which 
might previously have been paid as current pay or salary, may not 
properly be applied against any amount due the Government. 

In the absence of any clear rule to the contrary, it is concluded, 
therefore, that any pay and allowances otherwise due and unpaid, or 
unreserved (Cf. 29 Comp. Gen. 93), when a person is separated from 
the Government service, may be regarded as a part of the final pay 
which may be applied against his debts to the Government under the 
rule stated in 29 Comp. Gen. 99 and similar decisions. 
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Proxy Marriages—Validity—Dependents Assistance Act of 
1950 


Administrative proposal in connection with administration of Dependents As- 
sistance Act of 1950, as amended, which would recognize proxy marriages, in 
absence of prohibitory statute or adverse judicial decision in the jurisdic- 
tion where contracted and without regard to what the situation may be in the 
matrimonial domicile, would accord recognition by the Government to such 
marriages regardless of whether they actually are valid under the law of the 
matrimonial domicile, or in the jurisdiction where contracted, or for that mat- 
ter in any other jurisdiction, and therefore such proposal is questionable. 


Proxy marriages are recognized by the General Accounting Office if contracted 
in a jurisdiction where it appears affirmatively that such marriages are author- 
ized by statute or have been held valid by judicial decision, or if contracted in 
a jurisdiction where it appears affirmatively that common-law marriage is 
recognized and proxy marriages are neither prohibited by statute nor held in- 
valid by judicial decision. 


Marital status determinations under Dependents Assistance Act of 1950, as 
amended, may be made in accordance with an administrative regulation which 
provides that the validity of a proxy marriage shall be determined according to 
the law of the place where the parties resided at the time of the marriage. 


Assistant Comptroller General Weitzel to the Secretary of Defense, 
April 12, 1954: 


There has been considered letter dated January 27, 1954, and en- 
closure, from the Assistant Secretary of Defense, requesting decision 
whether this Office will recognize proxy marriages contracted in juris- 
dictions where such marriages are not prohibited by statute and have 
not been held invalid by judicial decision. 

It appears from the enclosure received with the letter of January 
27, 1954, that decision on this question is desired because of an admin- 
istrative proposal that all proxy marriages be recognized in the admin- 
istration of the Dependents Assistance Act of 1950, 64 Stat. 794, as 
amended, unless they are prohibited by statute or have been held to 
be void in the jurisdiction where they are contracted. 

Because of the irregular nature of the ceremony; the absence of 
judicial precedent on the subject; and certain provisions of the immi- 
gration laws; this Office took the position in decision of February 7, 
1945, 24 Comp. Gen. 595, that, generally, in the absence of a statute or 
decision pf a proper court to the effect that marriages by proxy are 
authorized or recognized in a particular jurisdiction, such marriages 
would not be recognized as entitling an officer to increased rental and 
subsistence allowances on account of a lawful wife. To the same 
effect are decisions of June 13, 1945, B-49442; November 2, 1945, 
B-51263, 25 Comp. Gen. 369; November 26, 1945, B-52248; February 
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2, 1946, B-55582; June 21, 1948, B-54600; and January 26, 1954, 
B-117383, 33 Comp. Gen. 305. In decision of July 30, 1951, B-103120, 
it was indicated, on the basis of several more recent court decisions, 
that such marriages might be regarded as valid if performed in a 
jurisdiction which recognizes common-law marriage, unless prohibited 
by statute or held invalid by judicial decision in such jurisdiction. 
See also decision of September 26, 1952, B-111192, 32 Comp. Gen. 144. 

Thus, proxy marriages are recognized by this Office (1) if con- 
tracted in a jurisdiction where it appears affirmatively that such mar- 
riages are authorized by statute, or have been held valid by judicial 
decision, and (2) if contracted in a jurisdiction where it appears 
affirmatively that common-law marriage is recognized and proxy mar- 
riages are neither prohibited by statute nor held invalid by judicial 
decision. The administrative proposal would accord recognition to 
such marriages solely on the basis that they are contracted in a juris- 
diction where they are neither prohibited by statute nor held invalid 
by judicial decision. 

In at least two instances the legality of a proxy marriage contracted 
in a jurisdiction which does not recognize common-law marriage and 
where proxy marriage is neither prohibited by statute nor judicially 
held void has been considered by the courts. In both cases the mar- 
riage was held to be voidable, such conclusions being based squarely 
on the requirements of the marriage laws of the particular jurisdiction 
where the parties resided. Respole v. Respole, 70 N. E. 2d 465; 
Barrons v. United States, 191 F. 2d 92. However, the Barrons case 
clearly recognizes that such marriages might be held to be void if 
contracted in one of the many jurisdictions having laws contemplating 
the personal appearance of both parties before the official issuing the 
license or requiring certain premarital physical examinations, even 
though such marriages were not expressly prohibited by statute. 
Hence, the administrative proposal, which would recognize proxy 
marriages in the absence of any prohibitory statute or adverse decision 
in the jurisdiction where contracted and without regard to what the 
situation may be in the matrimonial domicile, would seem questionable. 
It would accord recognition by the Government to such marriages re- 
gardless of whether they actually are valid under the law of the matri- 
monial domicile, or in the jurisdiction where contracted, or for that 
matter in any other jurisdiction. This Office may recognize the 
validity of proxy marriages only where they reasonably may be con- 
sidered proper under the applicable law. Your question is answered 
accordingly. 

In connection with this matter, however, if administrative regula- 
tions nn this subject are deemed necessary to insure uniformity of 
action in making determinations of marital status under the Depend- 
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ents Assistance Act, a regulation similar to that of the Veterans Ad- 
ministration considered in the Barrons case, that is, that the validity 
of the marriage shall be determined according to the law of the place 
where the parties resided at the time of marriage, would be consistent 
with the views of this Office. See United States v. Snyder, 177 F. 
2d 44. 


[B-118963] 


Compensation—Overpayments—Refunds 


The General Accounting Office is without authority to waive indebtedness of 
employee to Government which resulted from receipt of illegal payments of 
compensation made as result of administrative error in fixing compensa- 
tion in wrong step of grade to which promoted in violation of section 802 (b) 
of the Classification Act of 1949, as amended, and therefore employee must 
refund excess compensation paid prior to discovery of erroneous administrative 
action, notwithstanding employee was without fault in the matter. 


Acting Comptroller General Weitzel to the Chairman, Interstate 
Commerce Commission, April 12, 1954: 


Reference is made to your letter of February 16, 1954, wherein you 
state that due to erroneous administrative actions an employee has 
been overpaid the sum of $233.57, and that the Commission is willing 
to forego collection of the overpayment if it is within its authority 
ta do so. 

It is reported that an employee of the Commission was given a pro- 
motion effective February 3, 1952, from GS-3 to GSH, at which time 
he was receiving a per annum salary of $3,590, the second longevity 
step in grade GS-3; that, upon being promoted to GS-4, he inad- 
vertently was given the salary of $3,735, the first longevity step in 
GS-4, instead of $3,655, the top step in that grade. It is stated 
further that, at the end of 52 calendar weeks of service, the employee 
was given a periodic step increase to the second longevity step in 
GS-4 or $3,815, which action also was in error. Upon discovery of 
said erroneous actions correction was made and the employee’s salary 
properly established at the top step of GS-4, $3,655, effective Janu- 
ary 17, 1954. You point out that the employee was not aware of the 
erroneous payments, and that refunding of the amount of the overpay- 
ment which amounts to $233.57, together with the reduction in salary 
would result in a hardship to the employee. 

Yow are advised that the increases granted to the employee clearly 
were in violation of section 802 (b) of the Classification Act of 1949, 
as amended, 5 U. S. C. 1132, and this Office is without authority to 
waive recovery of the illegal payments even though the employee 
may have been without fault in the matter. See 29 Comp. Gen. 75. 
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Accordingly, the amount of the overpayment should be collected back 
from the payee. In order to alleviate any hardship on the employee, 
the refunds may be spread over a reasonable period of time to be fixed 
by the Commission. 


[/B-119223] 


Uniform Allowance—Enlisted Reservists Appointed as 


Officers 


Member of uniformed services who was inducted into Army of United States 
as private and discharged one day earlier than was necessary solely for purpose 
of reporting for active duty as an officer pursuant to orders may not be con- 
sidered, because of break in active duty of only one day, as having reported for 
active duty from a civilian status rather than from an enlisted status within 
contemplation of the Armed Forces Reserve Act of 1952 and implementing 
regulations so as to be entitled to uniform allowance as for an officer who enters 
active duty from civilian life. 


Assistant Comptroller General Weitzel to Lieutenant Colonel Fred 
R. Huston, Department of the Army, April 12, 1954: 


By second endorsement dated March 10, 1954, the Chief of Finance 
forwarded to this Office your letter of February 9, 1954, submitting 
for advance decision a military pay order covering the claim of John 
F. Joyce, second lieutenant, USAR MSC, service No. 02271226, for 
$100 as the difference between the initial uniform allowance in the 
amount of $100 as for an officer who enters active duty from an 
enlisted status, which claimant has received, and $200 as for an officer 
who enters on active duty from civil life. 

The record shows that by paragraph 19 of Special Orders No. 205, 
dated October 19, 1953, the Secretary of the Army ordered Lieutenant 
John F. Joyce to active duty effective November 12, 1953; that on 
October 21, 1953, the claimant was inducted into the Army of the 
United States as a private, service number US—52262927, and assigned 
to 2043d ASU RC Fort George G. Meade, Maryland; that by para- 
graph 19, Special Orders No. 210, dated October 26, 1953, the Secre- 
tary of the Army again ordered the claimant to active duty as second 
lieutenant MSC, USAR, effective November 12, 1953, and directed: 
“Disch fr enl status will be accomplished by indiv CO on the day prior 
to EDCSA. So much of par 19 DASO 205 dtd 19 Oct 53 as 
pertains to this off is revoked” ; and that paragraph 46, Special Orders 
No. 263, dated November 9, 1953, Headquarters 2053d ASU Personnel 
Center, Fort George G. Meade, Maryland, provided that claimant 
should be released from active duty as a private and discharged from 
the U. S. Army on November 10, 1953, under the provisions of 
AR 615-365 and paragraph 19, Special Orders No. 210, referred to 
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above. It appears that the claimant reported for active duty 
pursuant to Special Orders No. 210. 

Pertinent provisions of the Armed Forces Reserve Act of 1952, 66 
Stat. 481, 492, are as follows: 


SEC. 243 (a) An officer of a reserve component or of the Army of the United 
States without component or of the Air Force of the United States without com- 
ponent shall be entitled to an initial sum not to exceed $200 as reimbursement 
for the purchase of required uniforms and equipment, either— 

(1) upon first reporting for active duty for a period in excess of ninety 
Gayes oF S, 

Army Regulation 35-1710, dated March 13, 1953, provides in part 
as follows: 

3. Initial uniform allowance.—a. When payable.— 

Except as provided in paragraph c below, the initial uniform and equipment 
allowance in the amounts specified in b below, shall become payable to an officer 
of a reserve component of the Army or the Army of the United States without 
component under one of the following conditions : 

(1) Upon first reporting after 31 December 1952 for active duty for a period 
in excess of 90 days; 

a = = * o 7. 

b. Amounts payable.—The initial uniform allowance shall be payable to of- 
ficers of the reserve components of the Army or officers of the Army of the United 
States without component in the amounts shown in the following table: 
Sources of Reserve Officers Initial uniform allowance 

* a = . 7 > . 
Direct procurement: 
a erm ndeipsictnmsg es mes alee enra eaten $200 
* = = * * * » 
Active duty enlisted status in the same service in other than combat 
SN eats ccsnenca ens dove sine renee taka aciglat meena ics filinsa ip ven eb ignieve Ohin-ewapreniiinnsinsecneasantant 100 


* * + * * * 7 


It is the claimant’s contention that since he was discharged on No- 
vember 10, 1953, and occupied a civilian status the following day, he 
reported for active duty as an officer from civil life and that, there- 
fore, he is entitled to $200 as the authorized initial uniform allowance 
rather than the allowance of $100 received by him as for an officer 
reporting for duty from an enlisted status. Also, he contends that 
he is entitled to the allowance of $200 on the basis that he never re- 
ceived the full issue of clothing authorized for enlisted men and was, 
thereforg, compelled to purchase items of Army clothing in order to 
dress properly during the period of his service as an enlisted man. 

Claimant was discharged as an enlisted man solely for the purpose 
reflected in Special Orders No. 210, that is, to report for active duty 
as an officer pursuant to the said orders. While the discharge was 
effected one day earlier than was necessary in order for him to enter 
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on active duty as an officer on November 12, 1953, nevertheless, it may 
not be considered, because of such break in active duty of only one 
day, that he reported for active duty from a civilian status rather 
than from an enlisted status within the contemplation of the above- 
quoted statute and implementing regulations. Also, while claimant 
alleges that he purchased certain items of clothing during the period 
of his service as an enlisted man, such items are not listed and there 
is no showing that he was not issued substantially the full amount 
of clothing authorized under the circumstances. Hence, the fact that 
he may have purchased certain items constitutes no basis for allowing 
him the additional uniform allowance authorized for an officer who 
reports for duty from a civilian status. 

Accordingly, there is no authority for payment on the military pay 
order, which is retained in this Office. 


[B-117520] 


Allowances and Differentials—Foreign Duty—Station Per 
Diem Allowance at Travel Rate on Account of Occupying 
Temporary Lodgings 


An Army officer who on arrival at overseas post was unable to obtain free Gov- 
ernment quarters and who occupied Government-owned rental quarters which 
were intended for occupancy for extended periods and were rented on monthly 
basis with no prorating for shorter periods may not be regarded as occupying 
“temporary lodgings” within the meaning of paragraph 4303-2a, Change 14, 
Joint Travel Regulations, so as to be entitled to station per diem allowance at 
travel rate as provided for members required to secure temporary lodgings dur- 
ing first 45 days after arrival at overseas post. 


Assistant Comptroller General Weitzel to Colonel F. E. Barr, De- 
partment of the Army, April 14, 1954: 


By second endorsement of October 26, 1953, the Chief of Finance 
forwarded to this Office your letter of September 23, 1953, with 
enclosures, requesting decision whether Noel R. Gainey, chief war- 
rant officer, is entitled to station per diem allowance at the travel 
rate for the period commencing August 6, 1953, and presumably con- 
tinuing for a period of 44 days thereafter. 

It appears that Chief Warrant Officer Gainey and his dependent 
wife arrived in the Canal Zone on August 5, 1953, following receipt 
of orders of April 9 and July 21, 1953, directing him to proceed from 
his station in the United States to Fort Amador, Canal Zone, on a 
permanent change of station; that Government quarters were not 
available for assignment on that date; and that he was required to - 
secure quarters for himself and his wife. It is stated that they occu- 
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pied quarters jointly with his brother, Sergeant O. H. Gainey, in 
Government-owned rental quarters under the jurisdiction of the 
United States Navy which were intended for occupancy for extended 
periods and which were rented on a monthly basis with no prorating 
for shorter periods. 

Paragraph 4303-2a, Change 14, Joint Travel Regulations, August 
1, 1953, provided that upon initial assignment to an area overseas, 
a member “who is not furnished Government quarters and who is 
required to secure temporary lodgings” for himself and his depend- 
ents, if with dependents, for any period during the first 45 days after 
his arrival, shall be entitled to station per diem allowance equal to 
the travel per diem allowance prescribed for that area, with appro- 
priate deductions where Government mess is available. Also, pro- 
vision was made for the termination or suspension of such travel rate 
for periods when adequate Government or permanent suitable hous- 
ing was obtained or utilized as determined by the commanding officer 
or other appropriate officer. 

Rates of per diem for localities outside the United States are fixed 
in Appendix B of the Joint Travel Regulations, a station rate and 
a higher travel rate being prescribed in most instances. While the 
general travel rate of $9 per day is appropriate for travel in the 
Canal Zone, no station rate is prescribed for officers on duty in that 
area. 

The apparent purpose of the regulations contained in paragraph 
4303-2a, in allowing the travel rate for periods up to 45 days follow- 
ing date of arrival at a station outside the United States, was to pro- 
vide reimbursement for the more than normal expenses incurred at 
hotels and public restaurants pending assignment of Government 
quarters, or while the member concerned makes arrangements for 
securing other permanent living accommodations at a station where 
Government quarters are not available. There is nothing in the rec- 
ord which indicates that Chief Warrant Officer Gainey was required 
to secure his quarters and meals on that basis or that he incurred 
more than normal expenses for those items during the period in- 
volved. On the contrary, it appears that he and his wife actually 
resided in Government quarters which the Navy made available to 
his brother on a rental basis. Since such rental quarters doubtless 
were intended for occupancy for extended periods and were under 
the jurisdiction of the Navy, it must be assumed that the claimant 
and other military personnel would regard such quarters as desir- 
able for permanent occupancy during their tours of duty in the Canal 
Zone in the absence of Government quarters available for assignment 
to them without rental charge. Under the circumstances, the rental 
quarters may not be regarded as “temporary lodgings” within the 
meaning of the cited regulations. 
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While the facts appear to be such that the commanding officer 
properly could have certified that suitable permanent housing was 
occupied by Chief Warrant Officer Gainey and his wife, such a cer- 
tificate, or one to the contrary, would not be conclusive of Mr. Gainey’s 
right to the allowance claimed, that right being dependent on the 
proper interpretation of the above-cited regulations. 

For the reasons stated, payment on the basis of the military pay 
order submitted with your letter is not authorized and such pay 
order will be retained in this Office. 


[B-118200] 


Taxes—State—Gasoline—Purchases in Vermont—Govern- 
ment Immunity 


While section 1257 of the Vermont Statutes, as revised, relating to the payment 
of the State gasoline tax, provides that the distributor shall collect such tax 
from the dealer and the dealer from the consumer, the legal incidence of the 
tax is in fact imposed upon the distributor rather than the consumer of the 
gasoline, by section 1258 of the act, so that the Federal Government as con- 
sumer is not immune to the State tax. 


Acting Comptroller General Weitzel to Captain O. L. Morris, De- 
partment of the Army, April 14, 1954: 


By first endorsement dated December 29, 1953, the Chief of En- 
gineers, Department of the Army, transmitted here your letter of 
December 21, 1953, requesting a decision as to whether you are 
authorized to pay a voucher transmitted therewith in favor of the 
Gulf Oil Corporation, in the amount of $14.03, for 55 gallons of 
gasoline delivered to the Corps of Engineers at Union Village, 
Vermont, on July 15, 1953. Your inquiry is directed particularly to 
the propriety of payment of the $0.05 per gallon tax included therein, 
imposed by the State of Vermont on purchases of gasoline within that 
State of quantities less than 500 gallons. 

In this connection you have enclosed with your letter a copy of 
a “Notice to Ordering Offices” dated October 6, 1953, from the General 
Services Administration, Federal Supply Service, Region 1, Boston 
9, Massachusetts, indicating that by Public Act No. 45 of the Acts of 
1953 (Vermont) “sales made by a distributor in bulk lots of not less 
than 500 gallons in each delivery, to and for the exclusive use of the 
U. S. Government, may be made on a tax free basis upon presentation 
to the Commissioner of satisfactory proof of such sale.” A notice 
attached to the vendor’s invoice containing substantially the same 
language indicates that the provision was effective as of July 1, 1953. 
Also, you state that there are other claims before your Office involving 
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purchases of gasoline in Vermont in quantities of less than 500 gallons, 
and payment of the tax thereon will be withheld pending a determina- 
tion of this case. 

The question of whether the United States is required to pay for 
gasoline procured in a State at a price inclusive of the gasoline tax 
imposed by that State rests upon a determination of whether the 
incidence of the tax is on the vendor or on the vendee. Where the in- 
cidence of the tax is on the vendor, the United States has no right— 
apart from State statutes or regulations promulgated thereunder by 
State authorities—to purchase gasoline within the territorial juris- 
diction of the State on a tax free basis. See Alabama v. King and 
Boozer, 314 U. S. 1, and 24 Comp. Gen. 150. On the other hand, 
where the incidence of the tax is on the vendee, the United States in 
purchasing gasoline for official use is entitled under its constitutional 
prerogatives to make purchases free from State taxes and to recover 
any amounts of such taxes which may have been paid by it. 

Sections 1257 and 1258 of the Vermont Statutes, as revised, relating 
to the payment of gasoline tax provide as follows: 

1257. Rate of tax; penalty. In all cases not exempt from such tax under the 
laws of the United States, at the time of filing such report, each distributor 
shall pay to the commissioner a tax of five cents per gallon upon each gallon 
of such motor fuel sold by the distributor. The distributor shall collect such tax 
from the dealer and the dealer from the consumer. The distributor shall also 
pay to the commissioner a tax of five cents per gallon upon each gallon of such 
motor fuel used within the state by him. When a distributor neglects or refuses 
to make the statement or return herein required, an addition of five per cent of 
the amount of the tax shall be added and collected as a part of the tax due. 
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1258. Election. A distributor may use as the measure of the tax so levied 
and assessed the gross quantity of motor fuel purchased, imported, produced, 
refined, manufactured and compounded by such distributor, less one per cent 
for shrinkage, loss by evaporation or otherwise, in lieu of the quantity so sold, 
distributed or used. 

Under the provision in section 1257 that “the distributor shall 
collect such tax from the dealer and the dealer from the consumer” 
there may be some doubt as to whether the legal incidence is upon the 
distributor or the ultimate consumer. However, in view of the provi- 
sions of section 1258, it appears clear that such tax is in fact imposed 
upon the distributor rather than the consumer of the gasoline. Should 
the distributor for any reason fail to collect the tax, his liability there- 
for is in no way affected. Hence, it is the view of this Office that the 
legal incidence of the Vermont gasoline tax is upon the distributor 
and, consequently, the constitutional principle under which the Federal 
Government is immune to State taxation is not applicable thereto. 
See Esso Standard Oil Co. v. Evans, 345 U. S. 495, and 24 Comp. 
Gen 150. 
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Accordingly, payment on the voucher, which is returned herewith, 
is authorized, if otherwise correct. 


[B-118336] 


Pay—Retired—Uniformed Services Contingency Option 
Act, 1953—Validity of Election to Receive Reduced Retired 
Pay—Revocation of Election 


An election by a retired member of the uniformed services to receive reduced 
retired pay under the Uniformed Services Contingency Option Act of 1953, in 
order to provide a survivorship annuity for designated dependents, is not invalid 
because it was not executed on the form prescribed for registering such elections. 
Section 3 (6b) of the Uniformed Services Contingency Option Act of 1953, which 
authorizes deduction from the retired pay of retired members at the member’s 
election in order to provide an annuity payable after the member’s death to 
certain dependents, contains an express prohibition against the revocation of 
elections by retired members, and therefore an election made in a letter by a 


retired member under section 3 (b) of the act may not be revoked or canceled by 
a subsequent letter. 


Assistant Comptroller General Weitzel to Commander E. J. Beasley, 
Department of the Navy, April 15, 1954: 


Reference is made to your letter of December 28, 1953, X: MM: 23 
L16-4/1, transmitted here by letter of January 14, 1954, from the Office 
of the Judge Advocate General, Department of the Navy, requesting 
a decision as to whether under the facts and circumstances set forth in 
your letter and enclosures an annuity is payable under the provisions 
of the Uniformed Services Contingency Option Act of 1953, approved 
August 8, 1953, 67 Stat. 501, to Mrs. Lucile Edwards Hoyt, widow of 
Captain Robert Eustis Hoyt, U.S. Navy, Retired. 

It appears from the record that Captain Hoyt, who because of 
physical disability had been retired from the Navy prior to enactment 
of the Career Compensation Act of 1949, 63 Stat. 802, died on Decem- 
ber 19, 1953. Prior to his death he addressed a letter dated October 


23, 1953, to the Field Branch, Bureau of Supplies and Accounts, as 
follows: 


Because of my age and present state of health, I wish at this time to go on 
record as electing under the above named act [Uniformed Services Contingency 
Option Act of 1953] the maximum benefit for my dependent wife. 

I was retired January 1, 1943, for physical disability (30 percent) but was 
retained on limited active duty to January 1, 1947. 

My dependent wife, Lucile Edwards Hoyt, was 60 years old on July 20, 1953. 
We were married on April 10,1912. We have no children. 

With respect to my present retirement pay, I have not yet exercised an election 
under the Career Compensation Act of 1949; however, I will make, and if neces- 
sary request that this be so considered, an election under such act effective after 
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the close of this calendar year. Accordingly, it is my request that my election 
under the Uniformed Services Contingency Option Act of 1953 be considered for 
purposes of determining the amount of my reduced retired pay and for purposes 
of the annuity payable to my dependent wife on the basis of the retirement pay 
due me after election under the Career Compensation Act of 1949. 

I shall, of course, complete whatever forms are required in connection with 
the election under the 1953 Act; however, for the reasons above stated, due to 
my age and present state of health I deem it desirable to make a record of my 
election at this time. 


By letter of November 2, 1953, Captain Hoyt reaffirmed the action 
taken in his letter of October 23 to provide the maximum benefits for 
his dependent wife which could be granted under the Uniformed 
Services Contingency Option Act of 1953. Thereafter by letter dated 
November 13, 1953, Captain Hoyt requested that the requests con- 
tained in his previous letters of October 23 and November 2 be dis- 
regarded, stating that he had been erroneously advised as to the amount 
by which his retired pay would be required to be reduced to afford his 
wife such maximum benefits. 


The specific questions upon which you request a decision are set forth 
in your letter as follows: 


a. Do enclosures (1) and (2) [copies of Captain Hoyt’s first two letters] 
constitute a valid election under the provisions of the Uniformed Services Con- 
tingency Option Act of 1953, or should this election have been made on enclosure 
(4) [printed election form] complete with notarization as prescribed by the 
Navy Department. 

b. If the answer to (a) is in the affirmative can this election be considered 
cancelled by the request contained in enclosure (3) [Captain Hoyt’s letter of 
November 13, 1953] ? 

ec. An answer to question (b) is requested even though question (a) may be 
answered in the negative inasmuch as this office has received requests for can- 
cellation of elections which were properly executed on enclosure (4). In addi- 
tion, if your answer is favorable, a ruling as to the effective dates of the can- 
celled elections is requested. 

Section 3 (b) of the Uniformed Services Contingency Option Act 
of 1953, 67 Stat. 502, is as follows: 

A retired member who has heretofore been awarded retired pay by a uniformed 
service may, within one hundred and eighty days after the effective date of this 
Act [November 1, 1953], elect to receive a reduced amount of that retired pay 
in order to provide one or more of the annuities specified in section 4, payable 
after his death to his widow, child, or children. An election so made shall there- 
after be irrevocable. 


Section 411 of the Career Compensation Act, 63 Stat. 823, applicable 
to members of the uniformed services retired by reason of physical 
disability prior to October 1, 1949, provides that such members may 
elect within the 5-year period following October 1, 1949, (1) to qualify 
for disability retirement pay under the provisions of the said act or 
(2) to receive retirement pay computed by that one of the two methods 
prescribed in section 511 of the act which will produce the higher 
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retired pay. The two methods set forth in section 511, 63 Stat. 829, 
are “(a) The monthly retired pay * * * authorized for such mem- 
bers * * * by provisions of law in effect on the day immediately pre- 
ceding” October 1, 1949, and “(b) monthly retired pay * * * equal to 
214 per centum of the monthly basic pay of the highest federally 
recognized rank, grade, or rating * * * satisfactorily held, by such 
member * * * and which such member * * * would be entitled to 
receive if serving on active duty in such rank, grade, or rating, multi- 
plied by the number of years of active service creditable to him.” Sec- 
tion 4 of Executive Order No. 10124, dated April 25, 1950, provides that 
“Any election made pursuant to section 411 of the Career Compensa- 
tion Act of 1949 and these regulations shall be effective as of October 
1, 1949.” Section 3 of such Executive order provides for the continua- 
tion, after October 1, 1949, of the retired pay of persons to whom the 
said section 411 is applicable in the amounts authorized by the appli- 
cable provisions of law in effect on September 30, 1949, in the absence 
of the election of a different method prior to October 1, 1954. A pro- 
vision designed to have similar effect but being more general in nature 
is contained in section 519 of the Career Compensation Act, 63 
Stat. 834. 

While Captain Hoyt’s letter of October 23, 1953, is ambiguous, such 
letter, when considered in its entirety, reasonably may be construed 
as an election under the Uniformed Services Contingency Option 
Act to take effect on the effective date of the act, November 1, 1953. 
The first and last paragraphs of such letter clearly indicate that be- 
cause of his age and the state of his health Captain Hoyt desired 
to register his election at that time in order that the maximum financial 
protection would be afforded his wife in the event of his death. Such 
intention was affirmed in his letter of November 2, 1953, written the 
day following the effective date of the act. Moreover, while the first 
and second sentences of the fourth paragraph of the said letter of 
October 23, 1953, appear to be somewhat inconsistent with each other, 
it is believed, from a close study of the letter in its entirety, that it 
was Captain Hoyt’s intention to elect option (B) of section 411 of the 
Career Compensation Act on November 1, 1949, since he had over 30 
years of active service and his retired pay computed under method 
(b) in section 511 would be substantially higher than the retired pay 
he actually received prior to his death, and since such election under 
the Career Compensation Act was required to be made prior to or 
concurrent with his election under the Uniformed Services Contin- 
gency Option Act if his wife was to have “maximum benefit” in the 
event of his death. 

The election under the Uniformed Services Contingency Option Act 
of 1953 is not viewed as invalid because of the fact that it was not 
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executed on the form prescribed for registering elections under such 
act. No language has been found in the said 1953 act requiring that 
the elections authorized thereunder be submitted in any particular 
manner or on any particular form and the applicable regulations which 
recently have been prescribed in accordance with such act specify that 
for an election to be effective—in the case of a retired member not on 
active duty—it need only be signed and postmarked not later than 
April 30, 1954. Under the said regulations “Any election made and 
not cancelled prior to 1 November 1953, will be considered as having 
been made on 1 November 1953.” 

Because of the express provision in the above-quoted section 3(b) 
of the Uniformed Services Contingency Option Act of 1953, 67 Stat. 
502—applicable to members heretofore awarded retired pay by a 
uniformed service—that “An election so made shall thereafter be ir- 
revocable,” Captain Hoyt’s letter of November 13, 1953, may not be 
given effect as a revocation or cancellation of the election made by let- 
ter of October 23 and reaflirmed in letter of November 2, 1953. See 
decision of today, B-118907, 33 Comp. Gen. 460, to Lieutenant Colo- 
nel C. B. Norris, Army Disbursing Officer. 

The specific questions presented in your letter are answered accord- 
ingly and annuity payments to Mrs. Hoyt may be made on the basis 
indicated, if otherwise correct. 


[B-118552] 


Orders—Military, naval, etc., personnel—Travel—Effective 
Date 


The effective date of an order, which directs a permanent change of duty station 
and which authorizes leave en route in addition to proceed time and travel time 
is determined by adding to the date of detachment the proceed time and the au- 
thorized delay so that an officer who was married subsequent to the expiration 
of the authorized delay en route, but prior to the expiration of the “proceed 
time,” is entitled to reimbursement of travel expenses for dependent wife. 


Acting Comptroller General Weitzel to Major W. O. Adams, United 
States Marine Corps, April 15, 1954: 


By first endorsement of January 26, 1954, the Commandant of the 
Marine Corps forwarded your letter of October 28, 1953, requesting 
decision as to whether you are authorized to make payment on a sub- 
mitted ‘voucher, covering reimbursement for the travel of the depend- 
ent wife of Second Lieutenant Donald J. Cincotta, U.S. M. C., from 
Woodhaven, New York, to Oceanside, California, not to exceed from 
Quantico, Virginia, to Camp Pendleton, California. 

By orders of December 17, 1952, from the Commandant of the Ma- 
rine Corps, the officer was directed to proceed upon detachment from 
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Quantico to Camp Pendleton, California, and report for duty, the 
orders stating that in addition to proceed time and travel time, 10 
days’ delay in reporting was authorized, such delay to be chargeable as 
leave. The first endorsement on the orders shows that he was de- 
tached on December 21, 1952. He states that he was married on Jan- 
uary 3, 1953, at Woodhaven, and that his wife traveled to Oceanside 
by privately owned conveyance during the period January 4 to 15, 
1953. 

Paragraph 7060-1, Joint Travel Regulations, states that the deter- 
mining factor with respect to entitlement to transportation of a de- 
pendent wife at Government expense when the date of marriage is 
for consideration, is whether the marriage was prior or subsequent to 
“the effective date” of an order directing a permanent change of sta- 
tion, and subparagraph 2 states that where leave is granted in connec- 
tion with an ordered change of station, transportation is authorized if 
the marriage was before the “effective date” of the orders. Paragraph 
3003-1b, provides that “When leave or delay prior to reporting to 
the new station is authorized in the basic order, the amount of such 
leave or delay will be added to the date of relief from the old station 
(detachment) to determine the effective date of orders.” Proceed 
time is defined in paragraph 1150-8 of said regulations, as being an 
interval subsequent to detachment which is exclusive of any authorized 
delay and is in addition to the necessary travel time required to re- 
port to the first station named in the travel orders. 

This Office has held in a number of decisions that the effective date 
of orders directing a permanent change of station is the date on which 
travel is required to be commenced in order to comply with such 
orders. Since no travel actually is required until both leave and 
proceed time have expired, the decisions of this Office rendered prior 
to the Joint Travel Regulations regarded leave and proceed time as 
being in the same category, in that both must be added to the date of 
detachment in order to determine the effective date of travel orders. 
Paragraph 8100, Marine Corps Manual, states that both proceed time 
and leave precede travel time. 

The Joint Travel Regulations were promulgated under authority 
contained in section 302 of the Career Compensation Act of 1949, 63 
Stat. 813, which does not mention proceed time. While paragraph 
3003-1b of the Joint Travel Regulations requires that the amount of 
leave be added to the date of detachment to determine the effective 
date of orders, the failure to mention proceed time in that connection 
did not dispose of the problem relating to the effect of proceed time 
on the effective date of orders. It seems probable that proceed time 
was not mentioned in paragraph 3003-1b because that paragraph is 
applicable to all the uniform services whereas not all of such services 
have authorized proceed time. But, however that may be, the fact 
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remains that an officer is not required to commence travel before the 
expiration of proceed time and it follows that travel orders may not 
be regarded as becoming effective prior to that time. 

It appears that the 4 days’ proceed time and 10 days’ leave had not 
expired on January 3, 1953, date of Lieutenant Cincotta’s marriage 
and, since it thus appears that he was married before the effective 
date of his orders, he was entitled to have his wife transported to his 
new station at Government expense. Accordingly, payment on the 
voucher, returned herewith, is authorized, if otherwise correct. 


[B-118907] 





Pay—Retired—Survivor Benefit Payments—Revocation of 
Election to Receive Reduced Retired Pay—Uniformed Serv- 
ices Contingency Option Act, 1953 


Section 3b of the Uniformed Services Contingency Option Act of 1953, which 
authorizes deductions from the retired pay of retired members at the member’s 
election in order to provide an annuity payable after the member's death to des- 
ignated dependents, provides that an election once made by a retired member shall 
be irrevocable, and therefore a retired member whe made election under the 
act before ascertaining in terms of dollars and cents the cost of such election, 
or who signed typed election form containing an error, may not revoke the elec- 
tion and be refunded deductions already made from retired pay. 


Assistant Comptroller General Weitzel to Lieutenant Colonel C. B. 
Norris, Department of the Army, April 15, 1954: 


Reference is made to your letter of January 19, 1954, FINWW, 
transmitted here by first endorsement dated February 12, 1954, from 
the Office Chief of Finance, requesting an advance decision as to the 
propriety of payment of a voucher, enclosed therewith, covering the 
claims of First Sergeant Arthur J. Briggs, R 564372; Master Sergeant 
Edward A. Kramer, R 555528; First Sergeant William Banks, 
R 1008815; First Sergeant Harvey S. Davis, R 431101; Master Ser- 
geant Patrick J. Kirwan, R 235472; and Sergeant Harvey Shoemake, 
R 872419, for refund of deductions made from their retired pay for 
the months of December 1953 and January 1954 in accordance with 
elections exercised by such retired members of the Army under the 
authority of the Uniformed Services Contingency Option Act of 1953, 
approved August 8, 1953, Public Law 239, 67 Stat. 501. The said act 
authorizes such deductions, at the retired member’s election, in order 
to provide an annuity payable after his death to his widow alone, his 
widow and children, or his children alone. 

In five of the six cases presented the retired member states he was 
not informed of the actual amount of the monthly deduction from 
his retired pay until after his election had been made and that since 
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such amount is higher than he had anticipated, revocation of his 
election and refund of deductions already made from retired pay 
are desired. The sixth member, First Sergeant Briggs, contends that 
through error the stenographer typing his election form (which form 
he signed on October 22, 1953) checked elections numbered 1 and 4, 
whereas it was intended that election 1 only be checked, and that 
such error was not discovered until December 5, 1953, after receipt 
of Certificate of Establishment of Election of Options. Deduction 
from his retired pay was made to cover the cost of election 1 with 4 
and his claim is for the difference between the cost of the two elec- 
tions and the cost of election 1 only. 

Section 3 (b) of the above-cited act, 63 Stat. 502, which applies 
to retired members of the uniformed services (as distinguished from 
active members and former members who are covered by other pro- 
visions of the act) is as follows: 

A retired member who has heretofore been awarded retired pay by a uni- 
formed service may, within one hundred and eighty days after the effective 
date of this Act, elect to receive a reduced amount of that retired pay in order 
to provide one or more of the annuities specified in section 4, payable after 


his death to his widow, child, or children. An election so made shall thereafter 
be irrevocable. [Italics supplied.] 


Section 4 (c) of such act, 63 Stat. 503, provides that: 


The reduction to be made in the retired pay of an active or retired member 
who has made an election under section 3 shall be computed by the uniformed 
service concerned in each individual case * * * as of the date of election in 
the case of a retired member, by an actuarial equivalent method using as a 
basis appropriate actuarial tables selected by the Board of Actuaries designated 
in section 8 * * *. In the case of an active retired member the computation 
shall be made at the time of retirement, or election, as appropriate, and the 
actuarial equivalent method and the actuarial tables shall be those in effect 
at that time. 

Thus section 4 (c) specifically sets forth the basis upon which 
the reduction in the retired pay of any member making an election 
under the said act will be computed. Further, it provides that in the 
case of a retired member, computation shall be made as of the date 
of election. Section 3 of the act provides that an election once made 
by a retired member shall be irrevocable. Any retired member exer- 
cising a right of election under the statute must be presumed to have 
knowledge of the provisions of the statute and if he should exercise 
his right before ascertaining, in terms of dollars and cents, the cost of 
his election, there is grave doubt whether, thereafter, he properly 
could be permitted to revoke his election under any circumstances, 
barring fraud, since such election, by the specific terms of section 3 
of the act, 63 Stat. 502, is made irrevocable. However, even if an 
election under the act properly could be held voidable or ineffective 
under certain circumstances, it seems apparent that the elections made 
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in the cases you present were made under circumstances which clearly 
require that the said elections be considered as fully valid and irrev- 
ocable. The Department of the Army has advised that there was 
enclosed with the election form (DA Form 1041, “Election of Options 
under the Uniformed Services Contingency Option Act of 1953, Pub- 
lic Law 239, 88d Congress”) mailed to each retired member of that 
service a pamphlet (Department of the Army Pamphlet No. 21-63, 
entitled “Survivors’ Benefits”) together with certain option tables 
and explanatory information. The said pamphlet and tables, when 
considered together, provided each retired member an easily under-- 
stood means of determining, if not the exact amount, at least the ap- 
proximate cost of each election authorized under the act. That is 
to say, the explanatory information furnished each retired member 
with his election form afforded a relatively simple basis for deter- 
mining the exact cost of option 1; 1 with 4; 2; 2 with 4. With re- 
spect to the cost of option 3 or option 3 with 4, the pamphlet provided 
in question and answer 15 as follows: 

How Shall Reduction in Pay Be Computed for Members Electing Option 3, 
With or Without Option 4, as Provided in Question 7? 

On the basis of tables prepared by the Board of Actuaries appointed by the 

President. Because of their great volume these tables are not included. If, how- 
ever, you wish to make an election you may ascertain the appropriate amount 
by adding together the costs of options 1 and 2. If you wish to elect option 3 
with 4, then to arrive at an approximate cost, add together the cost of 1 with 4 
and 2 with 4. If you want an exact computation, however, you may write to 
the Retired Pay Branch, Finance Center, U. S. Army, Indianapolis 49, Ind. Be 
sure to include your birthdate, your wife’s birthdate and the birthdate of your 
youngest child. It must be remembered however that until the inclosed elec- 
tion notice is completed and postmarked you ARE NOT covered by the benefits 
of this Act. 
Moreover, the election form (DA Form 1041) contains, in a promi- 
nent place immediately preceding the space for the member’s signa- 
ture, the following sentence: “In the case of retired members, elec- 
tion of any of the options made is irrevocable.” 

Hence, it would appear that each of the retired members here in- 
volved was furnished sufficient information for determining the cost 
of the option he selected and was expressly advised that his election 
would be irrevocable. The failure of a member to utilize the informa- 
tion furnished prior to making an election affords no proper basis 
for accepting and giving effect to the revocation of his election. 

It may be pointed out that on the effective date of an election made 
under the Contingency Option Act, the respective rights and obliga- 
tions of both the member making the election and the United States 
are changed. Should the member die immediately following such 
election the Government would be required to pay the annuity specified 
in that election. Hence, since the respective dates of their elections 
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the members here involved have received the protection and security 
for which the deductions from their retired pay have been made. 
Compare decision of today, B-118336, 33 Comp. Gen. 455, to Com- 
mander E. J. Beasley, Navy Accountable Officer, wherein the refusal 
to honor an attempted revocation of such an election is highly ad- 
vantageous to the widow of a deceased retired officer of the Navy. 

With respect to the case of First Sergeant Briggs, who alleges that 
the stenographer checked election 4 by mistake whereas he intended 
to elect option 1 only, rather than 1 with 4, it may be stated that he 
is presumed to have read the typed election form prior to signing it 
and that if a mistake was made it did not result from any action or 
inaction on the part of the Government. Since the mistake, if any, 
was unilateral and was not corrected prior to the date the election 
became effective, the said election became irrevocable and not subject 
to modification in view of the plain terms of section 3 (b) of the Con- 
tingency Option Act, as quoted above. 

This Office is not unmindful of possible hardship in individual cases 
of the classes herein considered, it being recognized that some retired 
members may have made unwise elections which will cause their 
retired pay to be reduced far below the level which they had expected. 
Nevertheless, such retired members, by failing to utilize the informa- 
tion furnished them and by exercising elections before ascertaining 
the costs thereof, are primarily responsible for the situations with 
which they are confronted. Under the circumstances, and because 
of the express prohibition against the revocation of elections by 
retired members, contained in section 3 (b) of the act, it is for the 
Congress, and not the General Accounting Office, to relieve such 
members of the consequences of their elections. Accordingly, the 
voucher submitted with your letter is not approved for payment and 
will be retained in this Office. 


[B-88865] 


Pay—Retired—Disability Retirement Pay—Disability De- 
termination Subsequent to Active Duty Release 


Army officer who was relieved from active duty and who applied for retirement 
pay and appeared before Army Retiring Board which found he was not per- 
manently incapacitated for duty, and who, subsequently, appeared before an- 
other Army Retiring Board which found him permanently incapacitated but 
not as a result of service, is not entitled to disability retirement pay based upon 
review and findings of a Board established under section 302 (a) of the Service- 
men’s Readjustment Act of 1944, which has jurisdiction only in those cases 
where separation from the active service was for physical disability pursuant to 
decision of a retiring board. 
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Assistant Comptroller General Weitzel to Captain Robert L. 
Stephens, April 16, 1954: 


Reference is made to a letter dated December 25, 1953, from your 
attorney, Warren E. Miller, requesting reconsideration of settlement 
dated November 25, 1953, issued by the Claims Division of this Office, 
which disallowed your claim for retroactive disability retirement pay 
from June 17, 1945, to November 23, 1948. 

It appears that suit was filed in the Court of Claims on August 23, 
1949, No. 49286, for said retroactive disability retirement pay. How- 
ever, on the basis that said suit was of the class favorably decided by 
the Court in the case of Hamrick v. United States, 120 C. Cls. 17, a 
motion to dismiss was filed in escrow with the Department of Justice 
pending action by this Office on your claim. 

It appears that by paragraph 1 of Special Orders No. 115, Separa- 
tion Center, Fort Dix, New Jersey, dated April 25, 1945, you were 
relieved from active duty (not for physical disability), effective June 
16, 1945. Pursuant to your requests dated July 3 and 21, 1947, in 
which you applied for retirement pay and appearance before an Army 
Retiring Board, you were ordered by paragraph 23 of Special Orders 
No. 28, October 27, 1947, to report to Tilton General Hospital, Fort 
Dix, New Jersey, for observation, treatment and appearance before 
an Army Retiring Board. On January 8, 1948, the retiring board 
found that you were not permanently incapacitated for active service 
and recommended general military service. Thereafter, on the rec- 
cemmendation of the Surgeon General, you were transferred to Walter 
Reed General Hospital, Washington, D. C., by paragraph 9 of Special 
Orders No. 40, dated February 27, 1948. The Army Retiring Board 
at Walter Reed General Hospital on May 13, 1948, found that you 
were permanently incapacitated by reason of coronary arteriosclerotic 
heart disease with anginal syndrome; that date of origin was January 
1947, or subsequent to service; and that the incapacity was not an in- 
cident of your service. By paragraph 16 of Special Orders No. 91, 
dated April 26, 1948, you were relieved from further observation and 
treatment and released to an inactive status not by reason of physical 
disability. On June 10, 1948, the Surgeon General concurred in such 
findings which were later approved for the Secretary of the Army 
by the Army Personnel Board on June 16, 1948. 

At your request, the Air Force Disability Review Board, convened 
under the provisions of section 302(a) of the Servicemen’s Readjust- 
ment Act of 1944, as amended, 38 U. S. C. 693i, reviewed your case. 
The Board determined on November 24, 1948, that you were perma- 
nently incapacitated because of disability originating about May 1944; 
that you became incapacitated for active duty prior to June 16, 1945; 
and that the incapacity was the result of an incident of the service. 
As a result of that determination, and upon approval of such findings 
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by the Secretary of the Air Force by direction of the President, you 
were certified to the Administrator of Veterans’ Affairs on December 
80, 1948, for disability retirement pay benefits as a captain, fourth 
pay period, in the amount of $288.75 monthly, effective November 24, 
1948, pursuant to the provisions of section 5 of the act of April 3, 1939, 
as amended, 10 U.S. C. 456. 

In the case of Hamrick v. United States, supra, the Court held that 
an officer who is granted retirement pay as a result of the approved 
proceedings and findings of a board established pursuant to said sec- 
tion 302 (a) is entitled to such retirement pay retroactive to the date 
of release from active duty. However, it is pertinent to consider 
whether such Board had jurisdiction to review your case. The said 
section 302 (a) 58 Stat, 284, provides, in pertinent part, that—— 

The Secretary of the Army, the Secretary of the Navy, and the Secretary of 
the Treasury are authorized and directed to establish, from time to time, boards 
of review composed of five commissioned officers, two of whom shall be selected 
from the Medical Corps of the Army or Navy, or from the Public Health Service, 
as the case may be. It shall be the duty of such board to review, at the request 
of any officer retired or released from active service, without pay, for physical 
disability pursuant to the decision of a retiring board, board of medical survey, 
or disposition board, the findings and decisions of such board. * * * [Italics 
supplied.] 

There would appear to be no serious doubt that you were not actu- 
ally released from active duty for “physical disability pursuant to the 
decision of a retiring board,” etc. Hence, your case must be regarded 
as not within the purview of such provisions and it must be concluded 
that the Board established under those provisions did not have juris- 
diction to review your case under that act. In the decision reported 
at 31 Comp. Gen. 681, 683, it was stated : 

* * * In the view of this Office, a board established under the provisions of 
the section 302 (a) of the 1944 act has jurisdiction only in those cases where 
it is established that the person’s separation from the active service actually 
was motivated by a finding of a retiring board, etc., that he was physically dis- 
abled and, of course, his orders for separation are prima facie evidence of that 
a 

Inasmuch as the board which found you to have been disabled within 
the provisions of the act of April 3, 1939, cited above, was not acting 
within its statutory jurisdiction in making such finding; your claim 
is clearly distinguishable from that considered by the Court in the 
Hamrick case. That is to say, while the findings made in your case 
were made by a “302 board,” your case was not within the purview of 
the said section 302 (a) and therefore the retroactive feature of the 
statute recognized in the Hamrick case is not present in your case. It 
follows that the decision in the Hamrick case does not apply to your 
claim and, since you were certified by the Secretary of the Air Force 
to the Administrator of Veterans’ Affairs for disability retirement pay, 
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effective November 24, 1948, there exists no legal basis on the present 
record for the payment of retirement pay prior to such effective date. 

Accordingly, upon reconsideration, it is determined that the settle- 
ment dated November 25, 1953, was correct and the action there taken 
is sustained. 


[B-98541] 


Dual Compensation Act of 1916—Applicability to District 
of Columbia Teachers 


The Dual Compensation Act of 1916, which prohibits the payment of combined 
salaries to any Government employee at a rate in excess of $2,000 per annum 
is applicable to District of Columbia school teachers, therefore an employee who 
was employed as a District of Columbia teacher while on annual leave prior to 
separation from the Government, and whose leave payment and compensation as 
a teacher exceeded the $2,000 per annum rate, is required to refund one of the 
salaries received. 


Acting Comptroller General Weitzel to Miss Agnes M. Blodgett, 
April 16, 1954: 


Reference is made to your letter of February 18, 1954, relative 
to your claim for $60.16 which was withheld from your retirement 
account because of dual compensation received by you in contraven- 
tion of law for the period March 2 to 20, 1925, as an employee of the 
Government Printing Office and the Public Schools of the District 
of Columbia. 

While your claim was the subject of careful consideration by this 
Office in decision of November 10, 1950, to you, it appears proper to 
restate here, briefly, the pertinent facts in your case. . 

The administrative records show you received $60.16 from the 
Government Printing Office while you were being carried in a leave- 
with-pay status from March 2 to 20, 1925, for the purpose of liquidat- 
ing your annual leave account with said agency upon separation as 
an employee thereof effective the close of business February 28, 1925. 
Under the leave regulations in effect at that time, there was no author- 
ity under which you lawfully could have received payment for your 
annual leave other than by granting you leave in kind and carrying 
you on the rolls for the period covered by the annual leave so granted. 
At the time of your separation from the service payment therefor 
lawfully could not be made to a former employee after he was 
separatéd from the rolls. 

The act of May 10, 1916, 39 Stat. 120, as codified, 5 U. S. C. 58, pro- 
vides in pertinent part, as follows: 
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salary when the combined amount of said salaries exceeds the sum of $2,000 
perannum. * * * 

While you actually may not have worked on the two jobs concur- 
rently, you, nevertheless, actually were employed in two positions 
concurrently and received compensation from each for the same 
period. It consistently has been held by this Office that the provisions 
of the above-quoted statute prohibit an employee from receiving con- 
currently two salaries at a combined annual rate in excess of $2,000, 
even though the employee may have been in a leave of absence with 
pay from one of the positions. See 4 Comp. Gen. 521; 19 id. 501; 
id.716. 

Also, as pointed out in Office decision of November 10, 1950, to you, 
it is a well established rule that the dual compensation statute of 1916 
applies to Public School teachers of the District of Columbia. See 
21 Comp. Gen. 20; 22 zd. 362. Since the combined annual rate of the 
amounts received by you concurrently from the Government Printing 
Office and the Public Schools of the District of Columbia exceeded the 
statutory limitation of $2,000 per annum, one of the salaries was 
received in violation of the 1916 statute, and in recovering the sum of 
$60.16 from your retirement account it was presumed that you would 
elect to retain the larger of the two. 

In view of the foregoing, the action of this Office in requesting the 
Civil Service Commission to withhold $60.16 from the amount other- 
wise due you from the Retirement Fund was proper (18 Comp. Gen. 


524, 526), in connection with which no further action may be taken 
by this Office. 


[B-116110] 


Pay—National Guard—Administrative Function Pay 


Under National Guard Regulations which provide that battalion commanding 
officers are entitled to administrative function pay at rate of $120 per annum 
where authorized enlisted strength of command is less than 48 men and $240 per 
annum in all other cases, the commanding officer of a Federally recognized 
National Guard medical battalion having an authorized enlisted strength of less 
than 48 men is entitled to administrative function pay at the rate of $120 per 
annum, and the fact that a separate ambulance company was “attached” to such 
battalion, thereby increasing the battalion’s authorized enlisted strength to 
more than 48 men, does not entitle such officer to administrative function pay at 
rate of $240 per annum. 


Acting Comptroller General Weitzel to Lieutenant Colonel N. B. 
Branch, Department of the Army, April 16, 1954: 


There has been received, by reference from the Chief of Finance, 
your letter of May 28, 1953, transmitting for decision as to whether 
payment thereon is authorized, supplemental payroll vouchers of 
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Headquarters and Headquarters Detachment, 212th Medical Battal- 
ion (Separate), Ohio National Guard, covering the period February 
24, 1949, to October 31, 1952. The said supplemental vouchers are 
stated in the aggregate amount of $799.33 in favor of Colonel Paul G. 
Hansen, representing administrative function pay at the rate of $240 
per year under the provisions of section 14 of the Pay Readjustment 
Act of 1942, 56 Stat. 367, section 501 (c) of the Career Compensation 
Act of 1949, 63 Stat. 802, 826, and the National Guard Regulations 
promulgated pursuant thereto. 

The original armory drill payroll vouchers of the Headquarters and 
Headquarters Detachment, 212th Medical Battalion (Separate), on 
file in this Office, show that the officer was paid administrative func- 
tion pay as commanding officer of the 212th Medical Battalion (Sepa- 
rate) at the rate of $240 per year for the period February 24, 1949 
through July 31, 1951, and at the rate of $120 per year from November 
1951 through January 31, 1952, in the aggregate amount of $571.33. 
No payment of administrative function pay appears to have been 
made for the period August 1 through October 31, 1951, nor for any 
period after January 31, 1952. 

It appears that the local Finance Officer decided that all payments 
of administrative function pay which had been made to Colonel 
Hansen since February 24, 1949, were erroneous, and as a procedural 
method of obtaining a decision as to whether the officer was entitled to 
anything, and in what amount, the supplemental payrolls were pre- 
pared in favor of the payee on the proposition that he is entitled to be 
paid at the rate of $240 per annum and that any amount previously 
paid is to be deducted from the amount so allowed. While this method 
of applying for a decision from this Office is not strictly proper, the 
matter will be considered in order to avoid further delay. 

Paragraph 29d, NGR 58, change 2, dated January 26, 1948, pro- 
vides that in all battalions, except within infantry regiments, the bat- 
talion commander is entitled to administrative function pay provided 
such commander has faithfully performed the administrative func- 
tions connected with duties other than drilling or training of troops. 

Paragraph 30 of the said regulations provides that— 

30. Rate of administrative function pay.—Regardless of grade of officer or 
actual strength of a unit, administrative function pay will be paid to those officers 
entitled to receive it, at the following rates per year : 

a. The sym of $120 where the ultimate authorized enlisted strength of their 


Command is less than 48. 
b. The sum of $240 in all other cases. 


It appears that, effective February 24, 1949, Federal recognition 
was extended simultaneously to the 212th Medical Battalion (Sepa- 
rate), Ohio National Guard, and to Colonel Hansen as its command- 
ing officer. However, the units comprising the said battalion never 
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consisted of more than the Headquarters and Headquarters Detach- 
ment, having an authorized enlisted strength of less than forty-eight 
men. The question as to the rate of administrative function pay prop- 
erly payable in this case arises by virtue of the fact that Colonel Han- 
sen’s efforts to organize the battalion into more than the Headquarters 
and Headquarters Detachment have been unsuccessful. The theory 
has been advanced by Colonel Hansen that since a separate ambulance 
company was “attached” to the 212th Medical Battalion during a part 
of the period involved, thereby increasing the authorized enlisted 
strength of the battalion to more than forty-eight men, the payments 
previously made at the rate of $240 per annum are proper. On the 
other hand, the Finance Officer expresses the view that unless, under 
pertinent regulations, the battalion includes at least two companies, its 
commander is not entitled to any administrative function pay. 

While there appears considerable substance to the contentions ad- 
vanced by the local Finance Officer respecting the minimum organiza- 
tion requirements to constitute a genuine battalion, as such, and there 
is pointed up in this case the unusual situation of an organization 
designated Headquarters and Headquarters Detachment consisting of 
less than forty-eight enlisted men with two commanding officers, one 
for the Headquarters and Headquarters Detachment, as such, and one 
for an officer designated as the battalion commander, nevertheless sec- 
tion 501 (c) of the Career Compensation Act of 1949, supra, specifies 
that the commanding officer shall be entitled to administrative function 
pay “under such regulations as the Secretary concerned may prescribe” 
and “for the purpose of determining how much shall be paid to such 
officers so performing such functions the Secretary concerned may, 
from time to time, divide them into classes and fix the amount payable 
to the officers in each class.” Hence, notwithstanding the unusual situ- 
ation just referred to, the matter primarily is military in character and 
such unit having been Federally recognized as a battalion, the statu- 
tory regulations supply the basis for pay. 

While the 151st Motor Ambulance Company (Separate), (Paulding, 
Ohio), may have been “attached” to this battalion from February 24, 
1949, the date of Federal recognition of the battalion, to August 18, 
1950, when the Ambulance Company was ordered into Federal service, 
there is nothing in the record to indicate that the Ambulance Company 
became an integral part of the 212th Medical Battalion, or that its 
strength was to be considered as part of the authorized strength of the 
battalion for purposes of administrative function pay. 

From the certificates on the vouchers and other data, Colonel Hansen 
appears to have faithfully performed the administrative duties of his 
organization as required by the regulations, and since it does not appear 
that the authorized enlisted strength of his Federally recognized com- 
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mand exceeded forty-eight men at any time during the period Feb- 
ruary 24, 1949 through October 31, 1952, he is considered to have been 
entitled to receive administrative function pay at the rate of $120 
per annum for the periods he performed administrative duties. 

Accordingly, necessary adjustment of the administrative function 
pay of Colonel Hansen for the period from February 24, 1949 to Octo- 
ber 31, 1952, should be made to effect payment to him at the rate 
of $120 per annum for said period, if otherwise proper. 

The supplemental payrolls and supporting papers transmitted with 
your letter are returned herewith. 


[B-117876] 


Storage—Household Effects—Military, Naval, Ete., Person- 
nel—Not Incident to Transportation 


Under paragraph 8007-6, Joint Travel Regulations, storage of household effects 
of member of uniformed services ordered to temporary duty without return to 
old station is limited to storage in Government-owned facilities, or to tempo- 
rary storage in commercial facilities, subject to checkage in the member’s pay 
account should such orders not be followed by orders assigning a new perma- 
nent station. 


The purpose of paragraph 8005-1 (4), Joint Travel Regulations, is to authorize 
local hauling (intracity) of household effects of members of the uniformed 
services incident to permanent change of station where no entitlement to trans- 
portation of household effects exists because the former permanent station and 
the new station assigned, or the home selected by the member upon retire- 
ment or by member’s dependents upon death, are in the same metropolitan area, 
and therefore under the said section intracity drayage may not be considered 
shipment so as to authorize temporary storage of household effects incident 
to such drayage. 


When the household effects of a member of the uniformed services have been 
placed in temporary commercial storage incident to permanent change of sta- 
tion orders under conditions which properly may be certified by appropriate 
authority having knowledge of the facts as entitling the owner to such stor- 
age, checkage of member’s pay account for storage charges incurred prior to 
the modification or cancellation of the initial orders is not required. 

When, incident to permanent change of station orders, the household effects of 
a member of the uniformed services are placed in storage at the point of origin 
solely upon Owner’s responsibility with intention of making shipment under such 
orders, and no shipment is effected, no part of such storage may be regarded 
as temporary storage at Government expense, irrespective of member’s intentions 
at time of storage. 


When, incident to permanent change of station orders, the household effects of 
a member of the uniformed services are placed in storage at point of origin 
because of conditions existing at the contemplated destination which are known 
to, and may be certified to, by appropriate authority as warranting temporary 
storage, and no shipment actually is made because the conditions at destina- 
tion, in fact were not temporary, any advances on account of such storage should 
be checked in owner's pay account, 
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When, incident to permanent change of station orders, the household effects of 
a member of the uniformed services are placed in storage at point of origin 
because conditions at the predetermined destination warranting temporary 
storage at Government expense require delay in shipment, and shipment to such 
destination subsequently is made, the fact that the conditions which necessi- 
tated storage did not abate within six months (maximum temporary storage 
period) would not operate to deprive owner of the maximum temporary storage 
authorized by the Joint Travel Regulations. 


Assistant Comptroller General Weitzel to the Secretary of the Navy, 
April 16, 1954: 


Reference is made to your letter of November 25, 1953, requesting 
decision as to whether temporary storage of household effects of mem- 
bers of the uniformed services is authorized under the various cir- 
cumstances set forth in an enclosed letter dated July 7, 1953, from 
the Chief, Bureau of Supplies and Accounts. 

The questions posed by the Chief of the Bureau of Supplies and 
Accounts are in connection with the decision of this Office dated 
March 27, 1953, B-113278, 32 Comp. Gen. 410, on which it was held 
that paragraph 8006-1 of the Joint Travel Regulations, issued pur- 
suant to the authority contained in section 303 (c) of the Career Com- 
pensation Act of 1949, 63 Stat. 814, must be interpreted as author- 
izing temporary storage of household effects at public expense only 
when necessary in conjunction with one or more of the several stages 
of transportation set out in said regulations, such necessity to be cer- 
tified to by properly designated authority having knowledge of the 
facts and circumstances, beyond control of the owner of the effects, 
under which they were stored, which circumstances would not in- 
clude, among other things, a mere request by an owner that his effects 
be placed in storage pending such future disposition as he may desire. 

The conclusion that the regulations in question must be interpreted 
as stated was based on the fundamental rule that regulations of execu- 
tive departments must not be inconsistent with law. The cited statute 
clearly did not authorize temporary storage as a service separate 
and distinct from transportation, but only as an incidence of trans- 
portation. This seems obvious since storage of household effects 
denominated simply as temporary storage, while definitely intended 
to be transitory or for a limited time only, remains uncertain as to 
duration, and can be made certain in any given case only upon the 
happening of the major related event, that is, the transporting of 
such effects from old to new station, or between other points, in con- 
nection with an ordered change of station. 

The claim considered in the decision of March 27, 1953, concerned 
household effects which, upon release of the owner from active duty 
on December 20, 1946, were placed in storage here in Washington, 
D, C,, where they remained for almost six years or until September 











472 DECISIONS OF THE COMPTROLLER GENERAL [33 


12, 1952, when they were hauled to the owner’s residence incident to 
orders of August 20, 1951, directing him to report to the Commander, 
Military Sea Transportation Service, Washington, D. C., for active 
duty. This claim was disallowed by General Accounting Office set- 
tlement of September 25, 1952. Claimant’s request for reconsidera- 
tion of the settlement was forwarded here through the Judge Advocate 
General of the Navy by letter of November 20, 1952, from the Chief, 
Bureau of Supplies and Accounts, recommending, in substance, that 
six months of the six-year period of storage be viewed as tempo- 
rary storage incident to claimant’s orders of August 20, 1951, and 
that he be reimbursed to that extent for the expense of storing his 
effects since his release from active duty in 1946. In urging allow- 
ance of the claim it was contended that to deny temporary storage 
except as an incidence of transportation would influence owners to 
make unnecessary shipments in order to obtain storage. As an exam- 
ple of this there was presented the hypothetical case of an officer who 
having been ordered to make a permanent change of station is uncer- 
tain at time of detachment where he wants his effects shipped. It 
was urged that if such an officer were furnished temporary storage 
at his old station, irrespective of whether the effects subsequently 
were shipped incident to such change of station, the difference be- 
tween the cost of storage and the cost of shipping all or a large part 
of his effects would be saved should he find upon arriving at his new 
station that he was assigned furnished Government quarters, or that 
quarters available for rent would accommodate but a fraction of his 
household effects. If, on the other hand, such unqualified temporary 
storage at origin were denied, the officer would be forced to make 
the otherwise unnecessary shipment in order to avail himself of stor- 
age rights. An almost identical contention is again advanced by the 
Chief, Bureau of Supplies and Accounts, in his present letter of July 
7, 1953. 

In view of the comparatively short period of storage when related 
to the length of the tour of duty normally involved in a permanent 
change of station, any contention that temporary storage, even if 
permissible under the statute, would serve in more than a relatively 
few cases as a substitute for transportation, rather than merely as an 
additional service in connection with effects which nonetheless sub- 
sequently would be shipped under the same change of station orders, 
would appear to be of doubtful merit. However, be that as it may, 
as wag indicated in the decision of March 27, 1953, and previous de- 
cisions of this Office, receipt of change of station orders alone is not 
sufficient to entitle an officer to so-called temporary storage of his 
effects at Government expense. Neither is mere transportation of 
an officer’s effects following orders to make a permanent change of 
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station sufficient to entitle him to such storage. There first must arise 
a necessity for temporary storage attributable to conditions, beyond 
the control of the owner, prevailing during the course of transporting 
the effects from quarters at the old station, or other location, to quar- 
ters at the new station, or other destination. Thus, it seems apparent 
that the officer in the hypothetical case outlined above who was as- 
signed furnished quarters, or required delivery of but a small part 
of his effects at his quarters, would not be entitled to temporary stor- 
age of his effects at Government expense, irrespective of whether he 
stored them at his old station or first shipped them to his new station 
for storage there. Also, as to shipment of effects following a change 
of station under conditions which preclude use of such effects by the 
officer or his dependents, it may be stated that the uniformed services 
are not without responsibility in the matter of housing members and 
their dependents. Presumably conditions concerning the availablity 
of Government quarters or other housing at the station to which as- 
signed are known or can be ascertained at the member’s old station. 
Hence, it seems reasonable to assume that where the officer’s situation 
is such that no benefit would result from transporting his effects, 
authority for shipment at public expense as incident to such change 
of station would be administratively withheld under the provisions 
of paragraph 8150-1, Joint Travel Regulations. In the light of the 
foregoing, the questions will be answered in the order presented. 

The first question is whether under paragraph 8007-6, Joint Travel 
Regulations, a member under orders to temporary duty without re- 
turn to old station may be granted temporary storage of household 
effects. That paragraph provides that when a member is under orders 
from a permanent duty station to temporary duty without return 
to permanent duty station, or to temporary duty for further assign- 
ment, his household goods within prescribed permanent change of 
station weight allowance may be packed, drayed and placed in storage 
under paragraph 8006, Joint Travel Regulations, which concerns both 
temporary and nontemporary storage. Since temporary storage is 
not authorized independently of transportation of household effects, 
storage under such orders necessarily is limited to storage in Govern- 
ment-owned facilities, or to temporary storage in commercial facili- 
ties subject to checkage in the member’s pay account should such 
orders not be followed by orders assigning a new permanent station 
and by shipment of the stored effects incident to such orders. 

The second question is (a) whether intracity drayage is considered 
shipment and (b) whether the member is entitled to temporary storage 
in connection with an intracity move under paragraph 8005, Joint 
Travel Regulations, in connection with a permanent change of station, 
or upon death of the owner. Drayage of household effects at the old 
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permanent duty station, incident to an ordered change of station, to a 
point other than a freight terminal long has been authorized as a 
service in lieu of drayage to a freight terminal on condition that such 
service would not be rendered a second time under the same orders. 
However, such drayage is not considered a shipment of the effects, and 
hence does not constitute a bar to subsequent transportation of the 
effects to such point as may be authorized by the change of station 
orders involved. The apparent purpose of paragraph 8005-1 (4), 
Joint Travel Regulations, is to authorize similar local hauling where 
no entitlement to transportation of effects exists because the former 
permanent station and the new station assigned, or the home selected 
by the member upon his retirement or by his dependents upon his 
death, are in the same metropolitan area. This being the case, such 
intracity drayage likewise may not be considered shipment. Conse- 
quently, temporary storage in connection with intracity drayage is 
not authorized. 

The third question is (a) whether a member who receives permanent 
change of station orders and places his household effects in temporary 
storage pending shipment and whose orders are cancelled or modified, 
resulting in no shipment being made, should be checked for the storage 
charges under the initial orders; and (b) if the answer is in the affirm- 
ative, whether the member would be entitled to reimbursement when 
shipment is made under the new orders. When household effects have 
been placed in temporary commercial storage incident to permanent 
change of station orders under conditions which properly may be cer- 
tified by appropriate authority having knowledge of the facts as en- 
titling the owner to such storage, checkage of his pay account for 
storage charges so incurred prior to the modification or cancellation 
of the initial orders would not be required. 

The fourth question is (a) whether a member who places his effects 
in temporary storage with every intention of making shipment under 
permanent change of station orders, but upon the expiration of six 
months does not do so because of unavailability of housing or other 
circumstances beyond his control, should be checked for the 6-months’ 
storage; and (b) whether, if so checked and shipment eventually is 
made, he would be entitled to reimbursement for thé initial 6-months’ 
storage. Where household effects are placed in storage at point of 
origin solely upon the owner’s own responsibility, and no shipment is 
effected, no part of such storage may be regarded as temporary stor- 
age at Government expense, irrespective of his intentions at time of 
storage. Where effects are placed in storage at origin because of con- 
ditions existing at the contemplated destination which are known to 
and may be certified to by appropriate authority as warranting tem- 
porary storage, and no shipment actually is made because the condi- 
tions at destination, supposedly temporary so as to warrant temporary 
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storage at origin, in fact were not temporary, any advances on account 
of such storage should be checked in the owner’s pay account. With 
respect to the opinion expressed by the Bureau of Supplies and Ac- 
counts that such checkages and the processing of claims will be ad- 
ministratively costly and cumbersome, it is not believed that, under 
procedures designed to furnish temporary storage only where neces- 
sary as incident to transportation of household effects, the need for 
checkage will arise with such frequency as to be unduly burdensome. 
Where effects are placed in storage at origin because conditions at 
the predetermined destination warranting temporary storage at Gov- 
ernment expense require delay in shipment, and shipment to such des- 
tination subsequently is made, the fact that the conditions which 
necessitated storage did not abate within six months would not oper- 
ate to deprive the owner of the maximum temporary storage authorized 
by the regulations. 
Your questions are answered accordingly. 


[B-119193] 


Pay—Officers in De Facto Status—Performance of Duty 
Under Erroneous Appointment—Retention of Pay and Al- 
lowances 


Second lieutenant in a Reserve component of the Army who erroneously served 
on active duty in higher grade of first lieutenant under color of authority and 
without knowledge, either actual or constructive, of the fact that he had been 
ordered to such active duty in a grade higher than actually held by him as a 
reserve commissioned officer in the Army, is entitled to retain the pay and 
allowance received in good faith for service in that capacity. 


Acting Comptroller General Weitzel to the Secretary of Defense, 
April 16, 1954: 

Reference is made to a letter dated March 8, 1954, from the Assist- 
ant Secretary of Defense, requesting a decision as to whether an 
officer of a Reserve component of the uniformed services who, in 
good faith and with knowledge and acquiescence of Army authori- 
ties, erroneously served on active duty in the higher grade of first 
lieutenant, is entitled to retain the pay and allowances received as 
a first lieutenant under the facts and circumstances set forth in Com- 
mittee Action Number 92 of the Military Pay and Allowance Com- 
mittee, Department of Defense. 

A résumé of the facts in the case of Deryle M. Mehrten, as set forth 
in the Committee Action, is as follows: 


a. Appointed second lieutenant, Infantry Reserve, 10 February 1948 upon 
graduation from OCS and entered on active duty in that grade, same date. 
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b. Temporarily promoted to first lieutenant, AUS, 26 August 1949 by Head- 
quarters Eighth Army, to rank from 9 August 1949. 

ce. Relieved from active duty 21 June 1950, at his own request. Items 3 and 
4 of DD Form 214 show grade and date of appointment “Ist Lt, 9 Aug 49” and 
component and branch “ORC Inf.” There is no record of officer’s promotion to 
first lieutenant in the ORC prior to or upon relief from active duty. 

d. Application for extended active duty (DA) AGO Form 160) submitted 
under date of 25 July 1950. Officer indicated grade held prior to processing 
for relief from active duty as “Ist Lt” and lowest grade acceptable as “1st Lt.” 
Item 1 of the application (present grade) contains pencil entry “1st Lt.” 

e. Ordered to active duty effective 23 September 1950 as first lieutenant, 
Infantry, USAR by Letter Order 45, Headquarters Sixth Army. 

f. Temporarily promoted to first lieutenant, AUS by Headquarters Seventh 
Armored Division, 15 October 1952 with rank from that date. 

g. Tendered indefinite term appointment as a reserve commissioned officer 
of the Army in grade of second lieutenant, effective 27 October 1952, by Head- 
quarters Sixth Army, and accepted by officer 31 October 1952. 


Included in the Committee Action was an administrative deter- 
mination by The Adjutant General of the Army under date of 
May 20, 1953, as to the officer’s status, in part as follows: 

2. After careful review of Lieutenant Mehrten’s case, it has been satisfac- 
torily established that during the period from 23 September 1950 to and includ- 
ing 14 October 1952, he performed duty in the grade of first lieutenant in good 
faith. Therefore, it has been administratively determined that his status 
during that period was a de facto first lieutenant. 

The question involved in this case is whether, under the facts and 
circumstances reported, Lieutenant Mehrten may retain the pay and 
allowances received for duty performed in the grade of first lieu- 
tenant for the period September 23, 1950, to October 14, 1952, or 
whether he will be required to reimburse the Government for the 
difference in pay and allowances between the grade of second lieu- 
tenant and first lieutenant for such period. 

It seems apparent that when the officer submitted application on 
July 25, 1950, for “extended active duty” he did so under the mis- 
taken belief that he legally held the grade of first lieutenant, having 
been temporarily promoted to such grade on August 26, 1949, in the 
Army of the United States, and that future service by him would be 
in such grade. It appears further that due to oversight or con- 
fusion of records the Headquarters Sixth Army ordered the officer 
to active duty effective September 23, 1950, as first lieutenant, In- 
fantry, United States Army Reserve. The Adjutant General of the 
Army hgs found that the officer performed duty in the grade of first 
heutenant in good faith and there is nothing in the record to justify 
a contrary view. 

Since it appears that during the period from September 23, 1950, 
to October 14, 1952, Lieutenant Mehrten served as a first lieutenant 
under color of authority and without knowledge, either actual or 
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constructive, of the fact that he had been ordered to active duty in a 
grade higher than that actually held by him as a reserve commis- 
sioned officer of the Army, he is entitled to retain the pay and allow- 
ances received by him in good faith for service in that capacity. See 
United States v. Royer, 268 U. S. 394. Cf. 31 Comp. Gen. 335. 


[B-119547] 


Contracts—Military Construction Contracts—Labor Stipu- 
lations 


Appropriations made for military construction work may not be utilized for the 
betterment of working conditions among those employed on such construction 
work, and therefore Department of Defense construction contracts and specifica- 
tions may not include a minimum workweek and overtime wage provision in 
order to promote and maintain fair labor standards. 


Acting Comptroller General Weitzel to the Secretary of Defense, 
April 16, 1954: 

Reference is made to letter of the Assistant Secretary of Defense 
dated April 1, 1954, requesting my opinion as to whether there may 
be administratively included in Department of Defense construction 
specifications and contracts, as suggested by the Secretary of Labor, 


aD appropriate provision which would limit the work week of laborers 
and mechanics to 40 hours per week with the payment of overtime 
compensation for hours worked in excess of 40 hours per week. In 
that connection, you state that the Secretary of Labor has noted that 
contractors engaged in military construction at Little Rock, Arkansas, 
have been employing their workers 8 hours per day, 7 days per week, 
or a total of 56 hours per week without the payment of overtime 
compensation. 

It is further stated in your letter that it is the feeling of the Secre- 
tary of Labor that such an administrative restriction “would be an 
important contribution toward promoting and maintaining fair labor 
standards prevailing in the area, and toward promoting equality of 
bidding opportunity among bidders who are interested in maintain- 
ing what seems to be generally conceded as a desirable and acceptable 
fair labor standard”; and that such restriction generally would co- 
incide. with the hourly and overtime requirements of the Walsh- 
Healey Public Contracts Act and the Fair Labor Standards Act. 

The Congress has enacted various statutes dealing with labor stand- 
ards to be observed by Government contractors, among them the 
Davis-Bacon Act, 40 U. S. C. 276a et seqg., requiring the payment of 
minimum wages, the Eight-Hour Law, 40 U. S. C. 321-326, forbid- 
ding work in excess of 8 hours per day without overtime pay, the 
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Walsh-Healey Act of 1936, 49 Stat. 2036, requiring specific represen- 
tations and stipulations relating to maximum hours, minimum wages, 
etc., in all supply contracts exceeding $10,000, and the Anti-Kickback 
Act, 40 U.S. C. 276b and ¢c, prohibiting rebates of wages by employees. 
Materially distinguishable from the above statutes is the Fair Labor 
Standards Act of June 25, 1938, 52 Stat. 1060, which is a statute of 
general application designed for the declared purpose of correcting 
and eliminating unwholesome labor conditions and unsavory com- 
mercial practices in industries engaged in interstate commerce, and 
one which, while vesting in the employee a direct legal remedy for 
recovery of unpaid wages, neither authorizes nor requires that 
Government contracts contain stipulations as to compliance there- 
with. See 22 Comp. Gen. 265, 266. 

With reference to the cited Eight-Hour Law, the provisions thereof 
do not relate to work in excess of 40 hours per week or the payment 
of overtime compensation for work in excess of 40 hours a week. That 
statute merely permits the employment of laborers and mechanics in 
excess of 8 hours per day upon the condition that time and one-half 
be paid for overtime work in excess of 8 hours. See 20 Comp. Gen. 
233. There is no express statutory provision which requires that the 
employment of workers under Government construction contracts be 
limited to 40 hours per week with payment of overtime for hours 
worked in excess of 40 hours. 

The intended purpose of the proposed provision would not appear 
to insure that the work under a particular contract will be of higher 
quality or more promptly performed, but primarily is to secure more 
advantageous working conditions for the laborers and mechanics per- 
forming the work. Also, it is evident that the proposed provision 
would tend to increase the cost to the Government of the work to be 
done. Thus, the basic question for consideration is whether appro- 
priations made by the Congress for military construction may be 
utilized in part for the betterment of working conditions among those 
employed on such construction work. 

The rule is well-settled that an appropriation is available only to 
accomplish the particular purposes authorized by the appropriation 
to be done, and may be expanded only for things having a direct con- 
nection with and essential to the carrying out of the stated general 
purposes for which the funds were granted. Obviously, compliance 
with the proposed provision would not have such a direct connection 
with construction work as to be regarded as essential to its accom- 
plishment. 

For these reasons, I am of the opinion that the proposed provision 
would tend to restrict competition and to increase the cost to the 
Government of the work to be done, and that compliance therewith 
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may not be regarded as reasonably requisite to the accomplishment 
of work under a particular construction contract. See 18 Comp. Gen. 
285. Hence, in the absence of statutory authorization therefor, there 
is no legal justification for the inclusion of such a minimum work 
week and overtime wage provision in the Department of Defense con- 
struction specifications and contracts. See 17 Comp. Gen. 37; 20 id. 
18; td. 24; 31 2d. 561. 


[B-105896] 


Disability Retirement Pay—Recall to Active Duty—Addi- 
tional Disability—Correction of Records 


A retired first lieutenant of the Regular Army whose records were corrected to 
show promotion on the retired list to the grade of lieutenant colonel, but not 
corrected to show that officer suffered additional disability of 30 per centum 
while serving on active duty under temporary appointment as lieutenant colonel, 
is not entitled to retired pay based on pay of lieutenant colonel under section 4 
of the act of June 29, 1943, which provides for promotion on the retired list 
and increased retired pay only if Secretary of Army finds the additional dis- 
ability was incurred incident to service while on active duty in the higher 
grade and that such additional disability is not less than 30 per centum 
permanent. 


Section 4 of the act of June 29, 1943, which provides that an officer of the 
Regular Army retired for disability who incurs additional disability while 
serving on active duty under a temporary appointment in a higher grade shall 
be promoted on retired list to such grade and receive pay of that grade if addi- 
tional disability is not less than 30 per centum permanent, contemplates exist- 
ence of an additional permanent disability of 30 per centum of 100 per centum 
disability. 


Assistant Comptroller General Weitzel to Captain C. L. Cardwell, 
Department of the Army, April 19, 1954: 


There has been received by endorsement of August 26, 1953, your 
letter dated July 7, 1953, with related papers, requesting decision 
whether you are authorized to make payment on a voucher stated 
in favor of William A. W. von Gehr, lieutenant colonel, United States 
Army, retired, in the amount of $3,004.63, representing the differ- 
ence in retired pay between that of lieutenant colonel, with over six 
years’ creditable service, and that of first lieutenant, with over six 
years’ creditable service, for the period January 1, 1946, to June 28, 
1948, inclusive. 

It appears that William A. W. von Gehr performed active Federal 
service in the Colorado National Guard, the National Guard and the 
National Army from April 13, 1917, to October 23, 1918, and that 
he accepted an appointment as second lieutenant, Philippine Scouts, 
October 24, 1918. This latter appointment was vacated on October 
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31, 1920, when he accepted an appointment as first lieutenant of In- 
fantry, United States Army. He served on active duty under the 
latter appointment until May 25, 1922, when he was retired as first 
lieutenant, United States Army, for physical disability, pursuant to 
section 1251, Revised Statutes, 10 U. S. C. 933. He was recalled to 
active duty September 21, 1942; temporarily appointed captain, 
Army of the United States, October 22, 1942; major, April 24, 1943, 
and lieutenant colonel on October 26, 1944. On December 31, 1945, 
he was released to inactive duty, reverting on January 1, 1946, to his 
status as first lieutenant, United States Army, on the retired list. 
Effective June 29, 1948, he was advanced on the retired list from 
first lieutenant to lieutenant colonel, pursuant to section 203(a) of 
the Army and Air Force Vitalization and Retirement Equalization 
Act of 1948, 62 Stat. 1085, 10 U. S. C. 1002, and it appears that since 
that date he has been paid retired pay as lieutenant colonel, with over 
six years’ creditable service. 

It is stated that Lieutenant Colonel von Gehr’s claim for the dif- 
ference in retired pay between that of lieutenant colonel, with over 
six years creditable service and that of first lieutenant, with over six 
years’ creditable service, for the period January 1, 1946, to June 28, 
1948, is based on the approved action and recommendation of the 
Army Board on Correction of Military Records, which convened in 
his case pursuant to the provisions of section 207 of the Legislative 
Reorganization Act of 1946, as amended, 65 Stat. 655, 5 U. S. C. 
191a. Acting upon such recommendation the Secretary of the Army, 
on July 9, 1951, directed that all the Department of the Army records 
pertaining to William A. W. von Gehr be corrected by entry of 
the notation thereon that “he shall be held and considered to have 
been promoted on the retired list to the grade of Lieutenant Colonel, 
effective 1 January 1946.” In connection with the foregoing, Lieu- 
tenant Colonel von Gehr on April 17, 1953, executed a “CLAIM 
CERTIFICATE” reading in pertinent part as follows: 


I hereby make claim in the amount shown above for monetary benefits to 
me by reason of the correction of my military records, and do agree that 
acceptance of this settlement shall constitute complete release by me of any 
claim against the United States Government by reason of the correction of my 
military pay records, except for monetary benefits due me by reason of dif- 
ference in pay between a Lieutenant Colonel with over six years service and 
a Lieutenant Colonel with over 27 years service, which said claim for differ- 
ence ingpay is presently pending before the United States Court of Claims in 
the case of William A. W. Von Gehr v. United States. 

I hereby certify and affirm, with full knowledge of penalties prescribed by 
law for making false claim against the United States, that I have not hereto- 
fore been compensated by Congress through enactment of a private law or in 
any manner for the amount claimed herein as a result of the correction of my 
military records, except that there is pending in the United States Court of 
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Claims a cause of action referred to above wherein the monetary benefits I do 
agree to accept are claimed in one count of the petition. 

In paragraph LX, Court of Claims petition No. 50321, filed Sep- 
tember 17, 1951, the plaintiff, Lieutenant Colonel von Gehr, claims: 

* * * the difference between the retired pay of a lieutenant colonel with over 
27 years’ service and the retired pay of a first lieutenant with over six years’ 
service from January 1, 1946, to June 28, 1948, and the difference between the 
retired pay of a lieutenant colonel with over 27 years’ service and the retired 
pay of a lieutenant colonel with over six years’ service from June 29, 1948, to 
the date judgment may be rendered herein amounting to $9,600, more or less, 
subject to an accurate computation by the General Accounting Office, for which 
sum the plaintiff asks judgment. In the alternative, the plaintiff claims the 
difference between the retired pay of a lieutenant colonel with over six years’ 
service and the retired pay of a first lieutenant with over six years’ service 
from January 1, 1946, to June 28, 1948, amounting to $3,000, more or less, subject 
to an accurate computation by the General Accounting Office, for which sum 
the plaintiff asks judgment. 

It is clear from the foregoing that jurisdiction of this matter, 
including jurisdiction of the alternative claim set forth in paragraph 
IX of the petition, has been committed to the Court of Claims (28 
U. S. C. 1491, 2501). Hence there is now pending before the said 
court the identical claim presented on the voucher submitted. It is 
not the practice of this Office to render an advance decision on a claim 
which is pending in the Court of Claims. See A-24790, dated June 
13, 1930, cited in paragraph 10, Army Regulations 35-610, promul- 
gated October 13, 1952. Furthermore, it generally is not proper for 
the accounting officers to settle a claim against the Government where 
the claimant is prosecuting the same claim in the courts. 8 Comp. 
Dec. 841, and compare 11 Comp. Dec. 524, 527. 

Moreover, even if Lieutenant Colonel von Gehr’s attorney should 
file a motion to dismiss the Court of Claims suit with a view to having 
such motion held in escrow pending claims action by this Office—as 
has been done in some cases—the claim for the difference in pay 
covered by the submitted voucher could not be allowed for reasons 
which follow. 

While the correction of records made under authority of section 
207 of the Legislative Reorganization Act, as amended, requires that 
William A. W. von Gehr “be held and considered to have been pro- 
moted on the retired list to the grade of Lieutenant Colonel, effective 
1 January 1946,” such “promotion” does not, by itself, carry with it 
a right to retired pay based on the pay of a lieutenant colonel. Re- 
tired pay as a lieutenant colonel would be payable to the officer for the 
period from January 1, 1946, through June 28, 1948, had he been 
promoted on the retired list under section 4 of the act of June 29, 1943, 
57 Stat. 249, 10 U. S. C. 985c, which provides as follows: 

Any officer of the Regular Army on the retired list who shall have been placed 
thereon by reason of physical disability shall, if he incurs additional physical dis- 
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ability while serving under a temporary appointment in a higher grade, be pro- 
moted on the retired list to such higher grade and receive retired pay computed 
as otherwise provided by law for officers of such higher grade: Provided, That 
the Secretary of the Army, or such person or persons as he may designate, shall 
find that the additional physical disability is incident to service while on active 
duty in the higher grade and not less than 30 per centum permanent. [Italics 
supplied.] 

It will be seen that such section provides for promotion and increased 
pay only if the Secretary of the Army, or his designee, finds that the 
retired officer, while serving under a temporary appointment in a 
higher grade, incurred additional physical disability incident to serv- 
ice while on active duty in the higher grade and that such additional 
physical disability is “not less than 30 per centum permanent.” How- 
ever, the record respecting the subject officer, both before and after 
the above-mentioned correction of records, shows that he appeared 
before an Army retiring board on July 10, 1945, and was found to be 
physically incapacitated for full military service, but that he had 
incurred no additional, or aggravation of prior, physical disability 
while serving on active duty in a higher temporary grade within the 
meaning of the said section 4. 

It seems appropriate to add that the record shows that the approved 
recommendations of the Army Board on the Correction of Military 
Records in this case are not based on a finding that the subject officer 
suffered additional physical disability incident to the service, while 
on active duty in the grade of lieutenant colonel, of not less than 30 
per centum permanent but rests solely upon a finding that the addi- 
tional physical disability so incurred constitutes 30 per centum of the 
“aggregate permanent disability” existing at the time the officer was 
released from active service on December 31, 1945. Such action ap- 
pears to have been based on the views expressed in an opinion of the 
Judge Advocate General of the Army dated September 16, 1946, con- 
cerning the method of computing percentage of disability under said 
section 4 of the act of June 29, 1943, holding in effect that such statute 
does not require the existence of an additional permanent disability 
of 30 per centum of total or 100 per centum disability, but only that 
such additional physical disability be not less than 30 per centum of 
the officer’s aggregate permanent disability. Under that interpreta- 
tion, the aggregate disability might be only 10 per centum, in which 
case the additional disability incurred while serving in the higher 
grade need be only 3 per centum, instead of the 30 per centum specified 
in the statute. It is the view of this Office that such opinion is con- 
trary to the plain language of the statute. In the present case, there 
is no showing and the records have not been corrected to show, that 
the officer suffered additional disability of 30 per centum of 100 per 
centum permanent disability while serving as lieutenant colonel. On 
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the contrary, the inference is plain from the Correction Board’s find- 
ings that such was not the case. 


The voucher and supporting papers will be retained in this Office. 


[B-116801] 


Transportation—Military, Naval, Ete., Personnel—Char- 
tered Air Carriers—Audit Procedure 


Contracts for charter of airplanes for moving military personnel having been 
let on a competitive basis, allowable charges must be determined on basis of 
quotation furnished by association representing carriers, but not in excess of 
published tariff otherwise applicable, and vouchers must be supported by proof 
of actual performance of ferry miles claimed; therefore, proposal that this 
Office agree to set-off of ferry miles flown, but not billed, against ferry miles 
billed, but not flown, on theory that they will equalize may not be adopted, nor 
may set-off be permitted of alleged credits against debits of different members of 
Association. 


Assistant Comptroller General Weitzel to Ramsay D. Potts, Jr., 


President, Independent Military Air Transport Association, April 
19, 1954: 


Further reference is made to your letters questioning the audit 
basis used by the General Accounting Office in determining the allow- 


able charges for ferry mileages in connection with the charter move- 
ments of military personnel in airplanes operated by members of the 
Association. 

It appears that the charges claimed by, and paid to, the carriers 
on their initial bills were not, in some instances at least, supported by 
proof of performance of the ferry mileage indicated as constituting 
the basis, in part, of the charges claimed. In support of the bills cer- 
tain charter certificates were furnished which contained, among other 
things, a statement of the origin and destination points, the number of 
live and ferry miles included in the computation of charges, and the 
total charges to be assessed for the special live and ferry miles at 
indicated rates. 

It is understood that the charges so claimed were in pursuance of 
informal quotations made to the interested military agency through a 
representative of the Association for the purpose of indicating what, 
according to the Association’s computations, the cost of the service 
would be, and the Government agency or department is understood to 
have awarded the business involved upon a comparison of that cost 
with the indicated costs via other air carriers and other modes of 
travel, the award being to a member of the Association upon a deter- 
mination that the air travel cost as quoted would be the most econom- 
ical and satisfactory to the Government. In other words, the quoted 
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charges, by reason of their being lower than charges via other modes 
of travel, taking into consideration such factors as expenses incident to 
transit time, etc., exercised a controlling influence on the selection of 
the members of the Association to perform the transportation. What- 
ever the intention of the carriers may have been it seems clear that it 
was definitely in their interest, for competitive reasons, to make 
tenders of services at charges which were firm as to the maximum to 
be assessed but which were subject to reduction in event a lesser ferry 
mileage service than that contemplated at the time of the quotation 
was found later to be possible and adequate to the performance of the 
live mileage transportation involved. 

The charter certificate is apparently a formalization, embodying 
pertinent details, of the understanding existing between the Govern- 
ment and the Association representative, acting as agent for the car- 
riers, as to the terms of the arrangement undertaken pursuant to the 
quotation sometime before the issuance of the charter certificate. As 
to the charges quoted, and apparently later stated in the charter cer- 
tificate, there would not seem to be any valid requirement for the 
Government to pay any greater charge than there stated or, in event 
lower charges are available to the public under tariffs, for the same 
service, any more than the carrier can establish as having been earned 
at the charter rates fixed by tariff as applicable for the service actually 
performed. Obviously, the carrier could not, under its tariffs, charge 
the general public for service that was not accomplished or performed 
and there is no justification or authority for charging the Govern- 
ment in like circumstances. 

In the audit, here, of the charges paid to the carriers concerned, 
on their statements of the service for which payment was deemed 
due, it is necessary to ascertain what live and ferry miles were actually 
flown. For that purpose it is necessary to develop the record by means 
of aircraft logs of the planes used in the service furnished, flight 
reports, or possibly other reliable information. Considerable diffi- 
culty is being experienced in associating the pertinent records which 
may be accepted as validating payment for particular movements, 
and it has been found almost impossible in some instances to conclude 
what, if any, actual miles were flown in connection with a given move- 
ment. It is reported by the Transportation Division of this Office 
that, even if an exhaustive analysis of the complete records of the 
Civil Aeronautics Authority were undertaken, the results might not 
be suscéptible of being interpreted as presenting a true picture of the 
ferry miles necessarily flown in connection with the movements under 
audit, and it is doubtful that the information thus obtained could be 
definitely related to each and every movement. Moreover, each charter 
movement is a separate unit of service for which charges should be 
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computed on the basis of separate rates and mileages applicable to 
such unit. On this phase of the audit, the Transportation Division 
has done everything that reasonably can be expected to develop ferry 
mileage records and has given recognition, as satisfactorily support- 
ing ferry mileage charges claimed and paid, to records which seem to 
have some reasonable bearing on particular movements under con- 
sideration in the audit. It may be stated that the burden rests upon 
claimants to furnish evidence clearly and satisfactorily establishing 
their claims. See 23 Comp. Gen. 907, 909, and 17 id. 831. It is essen- 
tial that every transaction be examined on its own record and general 
information may not be relied upon to remove the necessity in each 
transaction for proof of entitlement to charges paid prior to audit by 
this Office. 

Your letters refer to the general situation involved and do not 
identify any specific transactions to which proper consideration may 
be given. This Office, therefore, cannot undertake to make a proper 
determination, in this consideration of your objections, as to the valid- 
ity of the payments made by the administrative agencies in such par- 
ticular instances as you may have in mind. However, the Transporta- 
tion Division has furnished a report covering Associated Air 
Transport, Inc., bills Nos. AAT-112 and AAT-114, which may be 
considered for purposes of illustration. Examination discloses that 
additional evidence developed by the division, as to the flying of ferry 
miles, justified the withdrawal of a notice of overpayment of $468.87, 
stated on bill No. AAT-112, and the carrier was notified of that with- 
drawal in December 1953. That bill covered, among others, a move- 
ment from Syracuse, New York, to March Air Force Base, California, 
October 22, 1951, CAM 649-B. The carrier claimed, and was paid, 
a ferry mileage of 592 miles as from Chicago, Illinois, to Syracuse, 
New York, in connection with that movement. Upon request for 
factual evidence to support the ferry mileage claimed, it was dis- 
covered eventually that CAM 616, pertaining to a prior movement 
from Syracuse, New York, to Denver, Colorado, October 21, 1951, 
had indicated a return flight from Denver to Syracuse via Mt. 
Clemens, Michigan. Credit for ferry mileage to the extent of 802 
miles as from Denver to San Antonio, Texas, had been claimed, and 
paid, in connection with the Syracuse-Denver movement and the 
balance of the return movement to Syracuse, being apparently to 
position the plane for the Syracuse-March Air Force Base movement, 
October 22, 1951, was regarded as substantiating the claimed ferry 
mileage of 592 miles, as from Chicago to Syracuse, in connection with 
that movement, with the result, as indicated above, that the notice 
of overpayment was withdrawn. 

On Bill No. AAT-114, because of additional evidence, it was found 
that a notice of overpayment of $1,364.61, as originally stated on two 
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transportation requests, should be reduced to $107.71, as the amount 
of the overpayment on transportation request No. DA-1016905. The 
original notice of overpayment on this bill covered transportation 
requests DA-1016905, for a movement from Oakland, California, to 
Newark, New Jersey, October 24, 1951, CAM 666-B, and DA-1017422 
for a movement from Oakland, California, to Columbia, South Caro- 
lina, November 4, 1951, CAM 747-B in connection with which over- 
payments of $190.87 and $1,173.74, respectively, were indicated, 
because of a lack of proper support for the ferry mileages claimed 
and paid in connection with these movements. A ferry mileage of 
987 miles, as from El] Paso, Texas, to Oakland, California, claimed 
as preliminary to the movement from Oakland to Newark, exceeded 
the actual ferry flight of 746 miles indicated to have been performed 
from Tucson to Oakland October 24, 1951. The overpayment of 
$190.87 was based upon this difference. However, it was developed 
later that in connection with another movement from Burbank, 
California, to San Antonio, Texas, CAM 650-B, on the preceding 
day, ferry mileage had been performed from San Antonio to Tucson, 
766 miles. On that movement payment had been made for ferry mile- 
age of 631 miles claimed as from San Antonio to Memphis. The 
aggregate of the ferry mileage claimed and paid from the destination 
of the movement from Burbank to San Antonio, 631 miles, and the 
ferry mileage claimed from El] Paso to Oakland, 987 miles, prelimi- 
nary to the movement from Oakland to Newark, was 1,618 miles, 
which exceeded the total of 1,512 ferry miles (766 miles from San 
Antonio to Tucson and 746 from Tucson to Oakland) indicated to 
have been performed in ferry service from the termination of the 
live movement at San Antonio to the beginning of the live movement 
from Oakland. Accordingly, the previously indicated overpayment 
of $190.87 on request DA-1016905 was reduced to $107.71. It is 
significant to note that the adjustment so reflected gave the carrier 
credit for the full ferry mileage indicated to have been performed 
between these two live mileage flights, which nevertheless was less 
than the ferry mileage previously claimed and paid for ferry service 
between those flights. 

As to the overpayment of $1,173.74 on request DA-1017422, the no- 
tice of overpayment was made because of a lack of showing that the 
ferry mileage of 1,482 miles, as from San Antonio, Texas, to Oakland, 
California, preliminary to the live movement from Oakland, to Colum- 
bia, S6uth Carolina, November 4, 1951, CAM 747-B, was actually flown 
in connection with that live movement. Subsequent investigation 
developed that the plane in question apparently had been moved in 
ferry service from Washington, D. C., to Oakland, via Memphis and 
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Albuquerque, in connection with a prior live movement from Las 
Vegas, Nevada, to Washington, D. C., November 2 and 3, 1951, and 
in view of that fact the notice of overpayment was canceled. 

The adjustments made in the above statements of overpayment 
upon additional evidence and further investigation reflect the efforts 
this Office has made and is making to allow full credit for ferry mileage 
flown wherever possible in connection with specific movements. How- 
ever, where sufficient evidence is not available to enable this Office to 
ascertain the fact of performance of ferry mileage service claimed, 
questions will be raised as to the propriety of ferry mileage payments 
made and collection of overpayments will be enforced. 

Your memorandum of points and authorities relied upon as re- 
quiring the Government to pay for ferry service performed, even 
though in excess of that included in the amount of the bid on the basis 
of which the carrier was awarded the contract for the service, has 
been carefully examined, but this Office is unable to conclude that the 
United States can be required to pay a higher amount for a requested 
service than that which the carrier held out as proper and as an induce- 
ment for the award. Likewise, it does not appear that the payment 
of more than that which is properly chargeable under tariffs would 
be justified in instances in which the applicable tariff charges are in 
fact less than the bid price. As to the first situation, where the award 
is induced by reason of the specification by the carrier of a designated 
amount for the service, if it should develop that the carrier, as a conse- 
quence of other undertakings, should place its plane at a point requir- 
ing the performance of a greater ferry mileage than that included 
in its bid for positioning the plane at origin of the awarded Govern- 
ment movement or, on the other hand, should assume an undertaking 
which requires the ferrying of the plane upon completion of the Gov- 
ernment flight to a point requiring a greater ferry mileage than that 
on the basis of which it submitted its bid for the Government move- 
ment, it is not apparent why the United States should be penalized 
as a result of the election of the carrier to assume these other under- 
takings inconsistent with its prior holding out to the Government, 
pursuant to which it was awarded a contract, which otherwise it con- 
ceivably might not have obtained. The position of this Office, there- 
fore is, and it is believed, justifiably so, that the Government cannot, 
properly or legally, be required to pay a greater amount than that 
on the basis of which it was induced to award the contract to the carrier 
or that for which the public, under tariff authority, could have pro- 
cured and obtained the same service, if lower than the bid price. 

It is properly to be observed in this connection that the charter 
certificates, submitted by the carriers in support of their bills for 
these services, contain the following provision : 
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“If the agreed upon ferry mileage can be eliminated or reduced 
by rescheduling the assigned equipment in regular or other chartered 
services, the benefit of such reduction in ferry miles flown shall be 
credited back to the contracting agency at the contract rate per mile.” 

Concerning your suggestion that this Office should agree “to set- 
ting off on an Association basis against refund ferry mileage the 
extent of ferry mileage flown for which compensation was not re- 
ceived,” it is proper to observe that this suggestion would seem neces- 
sarily to presuppose that the contract under which the services in 
question were procured was one between the Government and the 
Association. So far as this Office has been able to determine, the 
Association, in its functioning in connection with the procurement 
and award of contracts for performance by its member carriers, acts 
only as a conduit, or common agency, for the receipt of requests for 
bids from the Government agencies, the transmission of such requests 
to member carriers, and the submission to the Government agencies 
of the bids which the member carriers tender. The transportation 
requests, issued pursuant to an award, are drawn in the name of the 
member carrier, the bill for the service rendered pursuant to the 
award is presented in the name of, and paid to, the individual mem- 
ber performing the service. What basis there can be, therefore, for 
regarding the Association as a contracting party for these charter 
services, entitled to credit, against excess ferry mileage claimed by, 
and paid to, one member, for excess ferry mileage that may have 
been flown, but not claimed, by another member of the Association, 
is not apparent. The Government, in dealing with carriers, is en- 
titled to look to the individual carriers performing the service for 
refund of any overpayment and not to the Association. In this con- 
nection it is observed that section 322 of the Transportation Act of 
1940, 54 Stat. 898, 955, under which carriers’ bills are paid prior to 
audit by this Office, provides: 

“Payment for transportation of the United States mail and of 
persons or property for or on behalf of the United States by any 
common carrier subject to the Interstate Commerce Act, as amended, 
or the Civil Aeronautics Act of 1938, 52 Stat. 973, shall be made upon 
presentation of bills therefor, prior to audit or settlement by the 
General Accounting Office, but the right is hereby reserved to the 
United States Government to deduct the amount of any overpay- 
ment to any such carrier from any amount subsequently found to be 
due suclf carrier.” 

It will be noted that the authority for recoupment by deduction 
for overpayments, expressly declared by this section, is directed for 
exercise in connection with future bills of “such carriers.” No men- 
tion is made of authority to adjust with an Association, as agent. 
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Accordingly, this Office cannot concur in your suggestion in this 
regard. 

With respect to your reference to section 321 of the Transporta- 
tion Act of 1940, 54 Stat. 954, supra, as establishing a requirement 
that the United States must pay full tariff charges, with exceptions 
therein noted, it need be observed only that the cited provision relates 
to carriers subject to the Interstate Commerce Act. Carriers subject 
to the Civil Aeronautics Act of 1938, as amended, such as are here 
involved, are not subject tosaid provision. —, 

For the reasons noted above this Office is unable to adopt the sug- 
gestions you have made for the audit of these accounts and will pro- 
ceed with the audit on the basis of treating the bid price as the maxi- 
mum amount properly creditable, subject to such reduction in the 
bid price for that purpose as may be proper where the record does 
not establish what, if any, ferry mileage actually was flown or where 
the ferry mileage actually flown was less than that shown as the basis 
for the bid, each flight to be considered as a unit for audit purposes. 


[B-118076] 


Pay—Additional—Aviation Reserve Officers Lump-Sum 
Payments 


Release of an Air Force Reserve officer from active service by reason of retire- 
ment based on years of service constitutes a release from active duty within the 
meaning of section 2 of the act of June 16, 1936, as amended, which provides for 
payment of $500 lump sum for each year of active service to any Air Force Re- 
serve officer who is not selected for commission in the Regular Army upon release 
from active duty F 


Assistant Comptroller General Weitzel to Secretary of the Air Force, 
April 19, 1954: 


Reference is made to letter of December 16, 1953, from the Assist- 
ant Secretary of the Air Force requesting decision whether an Air 
Force Reserve officer released from active service by reason of retire- 
ment based on years of service, if otherwise qualified, is entitled to the 
$500 per year lump-sum payment authorized for payment to certain 
Air Force Reserve officers under the provisions of section 2 of the act 
of June 16, 1936, 49 Stat. 1524, as amended. Doubt in the matter is 
expressed because it was indicated in decision of December 5, 1944, 24 
Comp. Gen. 423, that the legislative intent of such act was to ease the 
financial shock of returning the reserve officers to civil life after pro- 
longed tours of active duty, which element would appear to be lacking 
where the officers are released with retired pay. 
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The said act of June 16, 1936, as amended, 10 U. S. C. 300 (a), pro- 
vides for the payment of a lump sum of $500 for each complete year of 
active service to any Air Corps Reserve officer not selected for com- 
mission in the Regular Army who is released from active duty that 
has been continuous for one or more years, prorated for fractional 
parts of years if released other than upon his own request, or for in- 
efficient or unsatisfactory service, such payment to be in addition to 
any pay, allowances, compensation, or benefits which such officer may 
otherwise be entitled to receive. Credit of the lump sum for periods 
of active duty subsequent to June 24, 1948, however, is not authorized. 
See act of April 28, 1950, 64 Stat. 90. The decision of December 5, 
1944, referred to by the Assistant Secretary, discussed the legislative 
purpose of the act of June 16, 1936, as amended, of providing assist- 
ance upon reversion of Air Corps Reserve officers from active duty 
to civilian life, as a pre-war incentive for long extended periods of 
active duty. That was in support of the conclusion that the benefits 
of that act were designed exclusively for Air Corps Reserve officers 
and therefore were not available to oflicers appointed in the Army of 
the United States during the war and assigned to the Air Corps. It 
does not follow, however, that an Air Corps Reserve officer’s inchoate 
right to the said lump sum was lost because he was granted retirement 
pay upon release from active duty. 

In decision of November 22, 1943, 23 Comp. Gen. 376, it was held 
that the transfer of a Nava] Aviation Reserve officer to the retired list 
because of disability incurred while serving on extended active duty 
constituted a release from active duty within the meaning of section 
12 of the Naval Aviation Cadet Act of 1942, 56 Stat. 739, which, in 
language similar to that in the act of June 16, 1936, as amended, au- 
thorized the payment of a lump sum of $500 per year to officers com- 
missioned pursuant to the said 1942 act or the Naval Aviation Reserve 
Act of 1939, 53 Stat. 819, when released from active duty that was con- 
tinuous for one or more years. For the purpose of determining whether 
there has been a release of a reserve officer from active duty under those 
acts there would appear to be no reasonable basis for distinguishing 
between the termination of active duty by retirement for disability 
and retirement based on years of service. Consequently, it is con- 
cluded that the right of an Air Force Reserve officer to the lump-sum 
payment provided by the act of June 16, 1936, as amended, if he is 
otherwjse qualified, would not be adversely affected by the fact that 
his release from active duty is by reason of retirement based on years 
of service. 
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[B-118480] 





Retired and Retainer Pay—Annuity Deductions—Pay 


Changes 
















Under the survivorship annuity provisions of Uniformed Services Contingency 
Option Act of 1953, members whose retired pay is subsequently changed (in- 
creased or decreased) in amount will continue to have deductions made from 
retired pay at the same dollar value as was computed at time of retirement or 
time of election and the annuity payable will be the amount which would have 
been payable had no change in retired pay occurred. 









In the case of a Fleet Reservist on active duty, who elected to receive reduced 
retired pay (which includes retainer pay) under survivorship annuity provisions 
of Uniformed Services Contingency Option Act of 1953, the rate of retainer pay 
to which the reduction should be applied is the rate which would have been pay- 
able to such Reservist had he been released from active duty the day prior to 
the day on which the election was made. 










Assistant Comptroller General Weitzel to the Secretary of Defense, 
April 19, 1954: 


Reference is made to letter of January 25, 1954, from the Assistant 
Secretary of Defense, requesting decision on certain questions which 
have arisen under the Uniformed Services Contingency Option Act 
of 1953, 67 Stat. 501, as set forth in Committee Action No. 84 of the 
Military Pay and Allowance Committee, Department of Defense. 

It is stated that cases have been or will be encountered of retired 
members who are receiving reduced retired pay by reason of having 
elected one or more of the options provided by the act, and whose 
retired pay is subsequently changed in amount, and that questions 
have arisen as to what adjustment, if any, is required in the amount 
of the deduction when the amount of retired pay is so changed, as 
well as in the amount of “reduced retired pay” upon which the elected 
annuity is to be based upon the death of the retired member. 

Three possible methods of handling such cases are suggested by 
the Committee: 
























(1) Apply the percentage factor applicable at the time of retirement or at 
the time of election, as the case may be, to the new rate of retired pay, and base 
the annuity upon the new amount of reduced retired pay. 

(2) Continue the deductions at the same dollar value as was computed at 
time of retirement or time of election, as the case may be, based upon attained 
ages and retired pay existing at that time, and base the annuity upon the amount 
of reduced retired pay in effect prior to the change in amount of retired pay. 
Under this method a change in amount of retired pay would have no effect 
upon either the money amount of the reduction in retired pay or in the amount 
of annuity payable to elected dependents after the death of the retired member. 
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(3) Apply the percentage factor applicable at time of commencement of the 
new rate of retired pay based upon the then attained ages of the member and 
appropriate dependents only to the difference between the old and new rates of 
retired pay. The amount of deduction thus computed would be added to or 
subtracted from, as the case may be, the amount of deduction previously in 
effect to establish the total deduction from the new amount of retired pay. The 
annuity would be based upon the new amount of reduced retired pay. 

It is stated that advice has been received that only the first of the three 
methods is actuarially unsound. 

Section 4 (c) of the act, 67 Stat. 503, provides for computation of 
the amount of the reduction in retired pay, made necessary by an elec- 
tion under sections 3 and 4 (a) of the act, 67 Stat. 502, “in each indi- 
vidual case, as of the date of retirement in the case of an active 
member and as of the date of election in the case of a retired member,” 
by an actuarial equivalent method, using the tables and interest rate 
mentioned therein, and it is further provided that “In the case of an 
active or retired member the computation shall be made at the time of 
retirement, or election, as appropriate, and the actuarial equivalent 
method and actuarial tables shall be those in effect at that time.” 

These statutory provisions clearly indicate that only one computa- 
tion of the amount of reduction in retired pay is contemplated, and 
that the amount of the annuity to be paid to the designated depend- 
ents of the member making the election—expressed as a percentage 
of the amount of retired pay left after deducting therefrom the 
amount so computed, per section 4 (a) of the act—is to be based on 
the retired pay of the member at the time such computation is made. 
Hence, it appears that in enacting the statute the Congress intended 
to provide a means by which each “retired member,” as defined in 
section 2 (d), 67 Stat. 501, may purchase an annuity for his designated 
dependents and that the amount of the deduction and amount of the 
annuity finally are to be determined and fixed in each case on the 
basis of the amount of his retired pay (which term includes retainer 
pay) at the time of the computation provided in section 4 (c). Of 
the three methods mentioned above, only method (2) meets the re- 
quirements of the act in that respect and that method is for appli- 
cation in all cases. The Committee’s questions 1, 2, 3b and 4 are 
answered accordingly, the reason for any increase or decrease in the 
retired pay or retainer pay after the original computation not being 
material. 

Question No. 3a relates to a chief boatswain’s mate who was trans- 
ferred to the Fleet Reserve with 20 years, 1 month and 10 days’ service 
on January 1, 1950, at which time he was released to inactive duty. 
He was recalled to active duty on January 1, 1951. On November 15, 
1953, while still serving on such active duty, he elected to receive re- 
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duced retired pay to provide an annuity for his wife if she survived 
him. 

Section 516 of the Career Compensation Act of 1949, 63 Stat. 832, 
provides that a member of the Fleet Reserve entitled to receive re- 
tainer pay, who is recalled to active duty, shall be entitled to receive 
an increase in retainer pay for all such active duty, and it is further 
provided that the retainer pay to which such member “shall be en- 
titled upon his release from active duty” shall be computed in accord- 
ance with the formula there stated, one of the factors of which 
includes the period of such active duty. Section 5 of the “Contin- 
gency Options” act, 67 Stat. 504, provides that a “retired member”— 
a fleet reservist is a retired member under section 2(d) of the act—who 
has made an election under section 3 of the act “shall, during any 
period in which he is not receiving retired pay, deposit with the 
United States Treasury the amount which would have been withheld 
from his retired pay had he been receiving that pay.” 

Decision is requested as to which of the following methods should 
be utilized in determining the “retired pay” to which the percentage 
cost factor from the actuarial tables should be applied at time of 
election : 

(1) Apply the percentage reduction to the retired or retainer pay to which the 
member was entitled at the time of transfer to the Fleet Reserve, retirement, or 
recall to active duty as the case may be (in the example cited this amount is 
$137.50 [$137.59] per month.) 

(2) Apply the percentage reduction to the amount of retired or retainer pay 
to which the member would have been entitled constructively at time of election, 
i. e., the retired or retainer pay to which he would be entitled had he been released 
from active duty on a date prior to the date of election (in,the example cited 
this amount would be $167.02 per month). 

While under the provisions of section 516 of the 1949 act, a person 
who may qualify for increased retired pay or retainer pay for active 
duty performed after retirement or transfer to the Fleet Reserve is 
not entitled to such increased pay until “his release from active duty,” 
section 4 (c) of the “Contingency Options” act indicates that it is the 
retired or retainer pay to which entitled on the date of election which 
is to be used in making the required computations under that act. A 
fleet reservist is not entitled to retainer pay when on active duty. 
However, it appears that a reservist so situated is authorized to make 
an election while on active duty and to have a rate of retainer pay 
determined for him. Since the computation contemplated by the 
said section 4 (c) is to be made at the time of election, it would appear 
that the rate of retainer pay to be used would be the rate of such pay 
which would have been payable to the particular individual had he 
been released from active duty the day prior to the day on which his 
election was made. 
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[B-118569] 


Subsistence—Per Diems—Military, Naval, Etc., Person- 
nel—Headquarters—Place of Regular Duty Constituting 
Headquarters 


Officer who was ordered to report for temporary duty at Washington, D. C., 
under orders which instructed him to proceed to London, England, for “tempo- 
rary additional duty” and to return to Washington for resumption of temporary 
duty and detachment, and which provided that temporary duty was to be with- 
out pay and allowances except for travel and per diem while outside the United 
States, is not entitled to per diem while in London which actually was the pri- 
mary post of duty rather than Washington; however, officer is entitled to per 
diem while in travel status outside United States, not at London, at the rate 
authorized in paragraph 6001 (change 2), Joint Travel Regulations. 


Acting Comptroller General Weitzel to Lieutenant Commander T. P. 
Maggard, Department of the Navy, April 19, 1954: 


By letter dated February 2, 1954, the Judge Advocate General of 
the Navy, by direction of the Secretary of the Navy, forwarded your 
letter of October 26, 1953, for advance decision as to the propriety of 
payment on a voucher, transmitted therewith, covering per diem in the 
amount of $107.40 claimed by Commander Trevanion H. E. Nesbitt, 
USNR, during the period from August 31 to September 15, 1953. 

By orders of August 25, 1953, Commander Nesbitt was ordered to 
temporary active duty without pay for physical examination and, if 
found physically qualified, he was to consider himself released from 
temporary active duty until such time as it was necessary to report 
to the Chief of Naval Operations, Navy Department, Washington, 
D. C., on or about August 28, 1953. By these orders he also was di- 
rected to proceed to London, England, for temporary additional duty 
in connection with naval matters, when so directed by the Chief of 
Naval Operations on or about August 31, 1953. Upon completion of 
this “temporary additional duty” he was directed to return to Wash- 
ington, D. C., and resume “temporary duty” and when directed by 
the Chief of Naval Operations on or about September 15, 1953, he was 
to regard himself detached, after which he was to report to his com- 
manding officer for physical examination and upon completion thereof 
he was to be released from all active duty. The orders provided that 
this temporary duty was to be without pay and allowances; that any 
travel jnside the continental limits of the United States would be 
without expense to the Government; and that travel and per diem out- 
side the United States would “be chargeable to appropriation * * *”, 
etc. Additional orders of September 2, 1953, directed Commander 
Nesbitt to proceed to Orly Field, France, for briefing and processing. 

The record shows that the officer reported to the Chief of Naval 
Operations on August 31; that he left Patuxent River, Maryland, 
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via Government air transport for London, arriving there at 1430 
September 3 and remaining at London until 1250 September 9, at 
which time he departed for Paris via Government air. He arrived 
in Washington from Paris at 1515 September 11 and was considered 
as released from temporary active duty at 1630 September 15, 1953. 
The officer claims the amount of $107.40 as per diem at the respective 
rates of $9, $12 and $14 for the periods involved in travel outside the 
continental United States. 

It has been held that Naval Reserve officers ordered to temporary 
active duty, upon completion of which they are to return to their 
homes and consider themselves released from active duty are not en- 
titled to per diem in lieu of subsistence. See 26 Comp. Gen. 557. It 
has been held further that where such officers are ordered to a specific 
location for temporary active duty and subsequently are ordered to 
one or more locations for temporary additional duty upon comple- 
tion of which they are to return to their original temporary duty sta- 
tion they may be considered for the period of such temporary addi- 
tional duty as being away from their designated posts of duty. See 
28 Comp. Gen. 166. However, it was stated in the latter decision 
that nothing therein was to be considered as approving a practice of 
ordering such personnel to temporary active duty at places other than 
the places it is intended their primary duties will be performed and 
then subsequently ordering them to another place—where their pri- 
mary duties actually will be performed—for temporary additional 
duty, solely for the purpose of paying them a per diem in lieu of sub- 
sistence at the latter place. While the officer in this case was ordered 
to temporary active duty at Washington, which might indicate that 
his primary duties were to be performed there, nevertheless it appears 
from the third endorsement of December 10, 1953, from the Director 
of Naval Intelligence, Navy Department, to the Chief of Naval Per- 
sonnel, that Commander Nesbitt “was recalled to temporary active 
naval service without pay to enable him to attend a conference in Lon- 
don involving the duties and functions of his early mobilization billet 
to which he has been assigned by reason of his special professional 
qualifications.” In view of that statement and in the absence of any- 
thing to the contrary, it must be held that the primary duty point was 
London rather than Washington, D. C., and therefore the officer may 
not be regarded as being away from his designated post of duty while 
at that place for the purpose of determining his entitlement to per 
diem or other allowance. 

With respect to whether per diem may be allowed while the officer 
was in a travel status outside the United States and not at London, 
section 501 (b) of the Career Compensation Act of 1949, 63 Stat. 826, 
provides: 
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(b) Members of the National Guard, Air National Guard, National Guard of 
the United States, the Air National Guard of the United States, Organized 
Reserve Corps, Naval Reserve, Marine Corps Reserve, Coast Guard Reserve, and 
the Reserve Corps of the Public Health Service, may be given additional training 
or other duty as provided for by law, without pay, as may be authorized by the 
Secretary concerned, with their consent, and when such authorized training or 
other duty without pay is performed they may, in the discretion of the Secretary 
concerned, be furnished with transportation to and from such duty, with sub- 
sistence en route, and, during the performance of such duty, be furnished with 
subsistence and quarters in kind or commutation thereof at a rate to be fixed from 
time to time by the Secretary concerned. 


In conformity with this legislation, paragraph 6001 (change 2), Joint 
Travel Regulations provides : 

























TRAINING DUTY OR OTHER DUTY WITHOUT PAY 





GENERAL. When authorized by the Secretary concerned, reserve members 
called to training duty or other duty with their consent, when such training or 
other duty without pay is performed, shall be entitled to transportation and sub- 
sistence in accordance with subpars. 2 and 3. 

TRANSPORTATION IN KIND. Transportation in kind (transportation 
furnished by government transportation request or by government conveyance) 
or to a monetary allowance in lieu of transportation at the rate of 5 cents per 
mile for the official distance to and from points of training or other duty without 
pay is authorized. 


SUBSISTENCE WHILE EN ROUTE TO AND FROM POINTS OF 
TRAINING OR OTHER DUTY WITHOUT PAY. Meal tickets may be issued 
to reserve members for travel to and from points of training or other duty with- 
out pay or in lieu of meal tickets reimbursement for meals purchased for the 
required travel time is authorized not to exceed $1.50 per meal. 

Since section 501 (b) of the above act makes specific provision for 
the authorization of allowances for reserve members performing duty 
without pay, and since the above provisions of the Joint Travel Regu- 
lations place a definite limitation upon reimbursable subsistence 
expense items, in that reimbursement is authorized only in an amount 
not to exceed $1.50 per meal for “travel time”, the per diem allowance 
claimed by the officer is not payable. 

Accordingly, payment on the voucher is not authorized and such 
voucher will be retained in this Office. 


[B-117954] 





Contracts—Payments—Withholding for Non-Payment of 
Laborers and Mechanics—Davis-Bacon Act 







Under provisions inserted in construction contracts (Standard Forms 28 and 
23A) as required by the Davis-Bacon Act, as amended, for withholding by con- 
tracting officers amounts that may be considered necessary for protection of 
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laborers and mechanics from funds due contractors, contracting officers may 
withhold funds equal to any wages found due laborers and mechanics from 
accrued payments or advances due the contractors, whether such wages are a 
part of the laborers’ and mechanics’ prevailing wage or all of it. 


The withholding procedures of the Davis-Bacon Act do not govern the with- 
holding and disposition of amounts representing overtime wage differences and, 
while contractors and Government may agree that there may be withheld from 
money otherwise due a contractor amounts representing non-payments of over- 
time compensation, there is no authority for distribution by the Government of 
such withholdings to workers who have not been paid overtime for work in 
excess of 8 hours per day. 


Acting Comptroller General Weitzel to the Administrator of General 
Services, General Services Administration, April 20, 1954: 


Reference is made to your letter of December 7, 1953, requesting a 
decision as to the proper disposition of funds withheld for the pro- 
tection of laborers and mechanics under the provisions in construction 
contracts (U. S. Standard Form Nos. 23 and 23A, as revised by GSA 
General Regulations Nos. 9 and 13 of July 24, 1951, and March 19, 
1953, respectively). 

The new withholding language prescribed by such regulations au- 
thorizes the contracting officer to withhold from the contractor so 
much of the accrued payments or advances as may be considered neces- 
sary to pay laborers and mechanics “the full amount of wages required 
by the contract.” It is your view that since the effect of such new 
language is to establish a contractual right to withhold funds, a con- 
tracting officer may withhold funds where the contractor has made 
wage payments at a lesser rate or has failed to make any payment, 
as well as where a contractor failed to pay for overtime work at one 
and one-half times the basic wage rate. 

You refer, in that connection, to the decisions of this Office re- 
ported at 20 Comp. Gen. 233 and 21 id. 197. The latter decision held 
that the provisions of the Davis-Bacon Act, 40 U. S. C. 276a, author- 
izing the withholding from contract payments and the payment di- 
rectly to the laborer or mechanic by the General Accounting Office, 
did not extend to instances wherein no wages have been paid. The 
former decision held that the withholding provision in Article 17 of 
U. S. Standard Form No. 23, Revised—prior to July 24, 1951—did 
not permit the withholding of wage differences between prevailing 
rates established pursuant to the contract and the overtime rates re- 
quired under the provisions of the Eight-Hour Law, 40 U. S. C. 
324-326. 

There would appear to be no question that the new contract language 
would vest in a contracting officer a legal, valid right, independent 
of statute, to withhold moneys due a contractor in any instance where 
there is a clear failure to pay laborers and mechanics the full amount 
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of wages required by the contract. However, that fact alone does not 
cloak such withholdings with a Davis-Bacon Act character so as to 
permit their distribution to aggrieved laborers and mechanics by the 
General Accounting Office under the direct payment provisions of sec- 
tion 2 of the act. In other words, express statutory authority must 
exist for the release of such withheld moneys by the Government di- 
rectly to laborers and mechanics who have failed to receive the full 
amount of their wages. 

The Davis-Bacon Act is a remedial labor standards statute which, 
it has been held, is to be liberally construed to effectuate the basic 
purposes of its enactment. See Gilloizg v. Webb, 99 F. 2d 585, and the 
cases collected at 163 A. L. R. 1302. Section 1 of the act, providing 
for the withholding of a “difference” between the rates of wages re- 
quired by the contract and those received, must be read in conjunction 
with, and in the light of, the direction contained in section 2 to the 
Comptroller General to pay directly from such withholdings “any 
wages found due” laborers and meclianics. Also, it is fundamental 
that a statute is to be construed as a whole so as to give effect and 
meaning to its legislative intent. The announced legislative intent 
of the Davis-Bacon Act is to insure that laborers and mechanics em- 
ployed on Government contracts be paid their full prevailing wage 
rates (House Report No. 2453, 71st Congress, 3rd Session), and to en- 
force the payment of full prevailing wages by the withholding pro- 
cedure (Senate Report No. 1155, 74th Congress, 1st Session). The 
direction to the Comptroller General that he pay from the withheld 
earnings of a contractor “any wages found due” must be given great 
weight in determining the extent of the withholding requirement in 
section 1. Thus, to effectuate the plain purposes of the act, section 1 
must be given such a reasonable construction as would insure that every 
laborer and mechanic be paid “any wages found due,” regardless of 
whether they be a part of his prevailing wage or all of it. Any other 
construction would render the statute meaningless as to those who 
were less fortunate in not receiving any wage payment whatever than 
those who received a part of their prevailing wage. 

Hence, it is concluded that any amounts withheld from accrued 
payments or advances, whether they represent wage underpayments or 
the nonpayment of any wages, are to be handled as trust funds in 
accordance with procedures prescribed by Circular Letter A-34106, 
dated February 28, 1936. To the extent that the decision in 21 Comp. 
Gen. 197 is inconsistent herewith, it no longer will be followed. 

In connection with the employment of contractors’ employees in 
excess of 8 hours per day, which is permitted by the Eight-Hour Law, 
40 U. S. C. 324-326, upon the condition that one and one-half times 
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the regular wage rate be paid, it is stated that such requirements 
should be considered as an extension of the prevailing wage rate under 
the Davis-Bacon Act and, therefore, the procedures of that act would 
govern the withholding and disposition of amounts representing 
overtime wage differences. 

However, in the absence of express statutory authority vesting such 
overtime wage differences with a Davis-Bacon Act status, I am con- 
strained to adhere to the position heretofore taken by this Office in 
20 Comp. Gen. 233. As was stated in that decision, the Eight-Hour 
Law does not require the payment of time and one-half but merely 
permits the employment of laborers and mechanics in excess of 8 
hours per day. While the employment of workers in excess of 8 hours 
per day is precluded by the act, no remedy is provided the Govern- 
ment other than the imposition of the statutory penalty unless over- 
time for excess work is paid. The Eight-Hour Law imposes no obli- 
gation on the Government to distribute earned moneys of contractors 
to aggrieved workers for failure to pay overtime compensation, and 
none may be implied from the law. Thus, it would appear that no 
legal basis exists for considering overtime pay contemplated by the 
Eight-Hour Law as an extension of the prevailing wage rate under 
the Davis-Bacon Act, especially since the two acts are not pari 
materia or co-extensive. While, as a matter of contract, there may 
be withheld from moneys otherwise due a contractor amounts repre- 
senting nonpayments of overtime compensation since there is clearly 
a failure of consideration under the contract, there is no authority 
of law whereby this Office or any other agency of the Government 
could distribute such withholdings to workers who have not been paid 
overtime for work in excess of 8 hours per day. A copy of this 
decision is being furnished the Secretary of Labor for his information. 


[B-119646] 


Bids—Acceptance or Rejection—Alternate Bids 


Under invitation to bid (Standard Form 33) for furnishing circuit breaker, 
which provides that “Alternate bids will not be considered unless authorized 
in the Schedule,” a company which offered circuit breaker not conforming to 
specifications but whose bid also offered circuit breaker conforming to specifica- 
tions properly may have bid meeting specifications accepted even though it was 
designated as an alternate bid. 


The alternate bid which is prohibited from consideration by invitation for bids 
form (Standard Form No. 33) is a proposal which offers material that does 
not meet the specifications so that lowest bid which meets the specifications 
may be accepted regardless of the fact that it is designated as an alternate bid 
or that it is one of several bids which does or does not meet the specifications. 
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Acting Comptroller General Weitzel to the Secretary of the Interior, 
April 20, 1954: 


Reference is made to letter of April 8, 1954, from the Administra- 
tive Assistant Secretary, requesting a decision as to the propriety of 
accepting the bid of Brown Boveri Corporation under Invitation No. 
DS-4094 for furnishing a power circuit breaker for the Bureau of 
Reclamation. 

One of the requirements of the advertised specifications was that 
the circuit breaker have an interrupting rating of 5,000,000 kva. The 
bid of Brown Boveri Corporation offered to furnish a Brown Boveri 
airblast breaker, type DCF 220 m 3,500, 5,000,000 kva, and contained 
the following statement. Interrupting rating at 230 kv, symmet- 
rical: 3,500,000 kva total (with 80% offset) : 5,000,000 kva.” Inas- 
much as the interrupting rating allegedly required by Paragraph C-1 
of the Special Conditions of the invitation was 5,000,000 kva on both 
symmetrical and asymmetrical bases, the breaker described above 
was not acceptable. However, the Brown Boveri bid also offered, 
under the heading “Alternative Specification,” an airblast breaker, 
type DCVF 220 m 5,000, 7,500,000 kva, which was stated to be exactly 
like the DCF type offered with the addition of parallel resistor tops, 
and which had an interrupting rating of 5,000,000 kva on a sym- 
metrical basis and 7,500,000 kva on an asymmetrical] basis. This 
equipment conforms to the specification requirements. The bid price 
for the inadequate circuit breaker was $55,500, and for the acceptable 
circuit breaker $4,800 more, or $60,300. After consideration of dis- 
count, price differential for foreign products, and engineering serv- 
ices called for by the invitation, the Brown Boveri bid on the 
acceptable circuit breaker totals $68,690 for evaluation purposes. The 
next lowest acceptable bid was $71,540.72. 

The doubt as to the propriety of accepting the Brown Boveri bid 
arises because of the provision in the invitation (Standard Form 33 
(Nov. 1949 edition) ) that “Alternate bids will not be considered unless 
authorized in the Schedule,” and the absence of any such authoriza- 
tion in the invitation schedule. The letter of April 8, 1954, requests 
a decision as to the effect of this provision upon the acceptability of 
the Brown Boveri “alternative” bid. Decision is also requested 
whether in future cases the lowest bid offering material meeting 
specifications may be accepted even though the same bidder has 
offered in his bid, in the alternative, to furnish other types of equip- 
ment which may or may not meet the specifications. 

As commonly understood, the prohibition against “alternate” bids 
in Standard Form 33 forbids consideration of bids which offer some- 
thing other than that which is called for by the specifications. In 
this sense the word “alternate” means “alternative,” that is, offering 
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a choice of two or more things, one being the thing asked for and the 
alternative being something different. So considered, any bid which 
offers to meet the requirements of the specifications is not an alter- 
native thereto. Thus, if a bidder made proposals to furnish any one 
of several proprietary items in the alternative at different prices, 
those proposals which offered material meeting specification require- 
ments would all be responsive bids, the lowest of which properly 
could be accepted. On the other hand, if one or more of the proposals 
offered material which did not meet specifications, such proposals 
would be “alternate” bids within the meaning of the prohibition in 
Standard Form 33. Of course, the making of an unacceptable “alter- 
nate” bid does not preclude consideration of other proposals sub- 
mitted in the same bid which conform to the requirements of the 
specifications, and it is not materia] whether the acceptable proposals 
are designated as “alternate” bids or not. 

Applying the foregoing principles to the bid of the Brown Boveri 
Corporation, its so-called “alternative” bid properly may be accepted 
if the circuit breaker there offered conforms to the requirements 
of the specifications. 

As requested the original bid papers of Brown Boveri Corporation 
are returned herewith. 























[B-117999] 







Officers and Employees—Suspension in Interest of National 
Security—Status During Suspension 










Employees who are suspected of violation of section 9a of the Hatch Act or of 
Title III, section 301 of the first Independent Offices Appropriation Act, 1954— 
which, among other things, prohibit the payment of compensation to a person 
who advocates, or who is a member of an organization which advocates, the 
overthrow of the Government of the United States—may not be placed in a 
leave-with-pay status pending a determination whether their employment is 
consistent with the interests of the national security. 


Acting Comptroller General Weitzel to the Administrator of Vet- 
erans Affairs, April 21, 1954: 

Reference is made to your letter of December 9, 1953, requesting 
advice as to the administrative action to be taken, under the circum- 
stances therein related, respecting the pay status of an officer or em- 
ployee during the period pending determination whether his services 
are “clearly consistent with the interests of national security” as 
required by the Executive Order No. 10450, dated April 27, 1953, and 
Public Law 733 approved August 26, 1950, 64 Stat. 476. 
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It is indicated in your letter that your concern in the matter arises 
by virtue of the holding in decision of December 11, 1952, B-106914, 
32 Comp. Gen. 284, to the Secretary of State, to the effect that where 
an employee has been suspended without pay under the provisions 
of Public Law 733, he may be permitted administratively if he so 
requests to use annual leave standing to his credit at the date of sus- 
pension in lieu of remaining in a leave-without-pay status and to have 
such leave recredited to his account if he subsequently is cleared. 
And, in that connection, you request advice as to whether the holding 
in that decision is applicable to cases involving possible violations 
of the provision of section 9A of the act of August 2, 1939, 53 Stat. 
1148 (the Hatch Act), or of section 301 of the First Independent 
Offices Appropriation Act, approved July 31, 1953, 67 Stat. 316— 
which, among other things, prohibit the payment of compensation to 
a person who advocates or is a member of an organization which 
advocates the overthrow of the Government of the United States. 

The situation considered in the decision of December 11, 1953, did 
not involve suspected violations of the statutory provisions mentioned 
in your letter and consequently such provisions were not considered 
in reaching the conclusion therein stated. Accordingly, and for the 
reasons hereinafter given, that decision is not to be viewed as appli- 
cable to instances involving suspected violations of those statutory 
provisions. 

Section 9A of the Hatch Act, 53 Stat. 1148, reads as follows: 


Sec. 9A. (1) It shall be unlawful for any person employed in any capacity 
by any agency of the Federal Government, whose compensation, or any part 
thereof, is paid from funds authorized or appropriated by any Act of Congress, 
to have membership in any political party or organization which advocates the 
overthrow of our constitutional form of government in the United States. 

(2) Any person violating the provisions of this section shall be immediately 
removed from the position or office held by him, and thereafter no part of the 
funds appropriated by any Act of Congress for such position or office shall be 
used to pay the compensation of such person. 


Title ITI, section 301 of the First Independent Offices Appropria- 
tion Act, 1954, 67 Stat. 298, 316, provides in pertinent part, as follows: 


No part of any appropriation contained in this Act, or of the funds available 
for expenditure by any corporation included in this Act, shall be used to pay 
the salary or wages of any person who engages in a strike against the Govern- 
ment of the United States or who is a member of an organization of Govern- 
ment employees that asserts the right to strike against the Government of the 
United States, or who advocates, or is a member of an organizaion that advo- 
cates, the overthrow of the Government of the United States by force or 
violence * * *. 


Section 9A of the Hatch Act, quoted above, in effect requires a 
forfeiture of all compensation due an employee at the date of his 
removal from the service because of a violation of its provisions, but 
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it does not affect compensation paid prior to such removal; whereas, 
section 301 of the 1954 appropriation act not only prohibits the pay- 
ment, from funds appropriated by that act, of accrued and unpaid 
salary or wages, but also requires, in effect, a refund of all such funds 
theretofore used to pay the salary or wages of an employee found 
to have violated its provisions. However, from an examination of 
the language of the two statutory provisions, it would appear that 
any suspected violation of section 9A of the Hatch Act likewise would 
come within the purview of section 301 of the appropriation act. 
Consequently, an employee, if later removed because of a violation 
cognizable under either statutory provision, would be required not 
only to forfeit any accrued and unpaid compensation, wages or 
salary, but also to refund compensation previously paid—at least to 
the extent that it was paid from appropriations containing prohibi- 
tions similar to that in section 301 of the 1954 appropriation act. 

In the light of the foregoing, and considering also the costly pro- 
ceedings, delay, and inconvenience to which the Government would 
be subjected unnecessarily in attempting to effect recovery of such 
payments—even assuming such attempt is successful—you are ad- 
vised that there is perceived no justification for administratively 
placing an employee in a leave-with-pay status pending a determina- 
tion whether his employment is consistent with the interests of the 
national security, where such determination involves consideration of 
a suspected violation either of section 9A of the Hatch Act or of 
appropriation provisions such as mentioned above. Furthermore, in 
its audit this Office would be required to take exception to any 
vouchers evidencing payments for annual leave granted under such 
circumstances. 


[B-83880] 


Maritime Administration—Sales of War-Built Merchant 
Vessels—Disposition of Receipts—Expenses Payable from 
Proceeds 


Moneys held in trust account established to facilitate sales of vessels under the 
Merchant Ship Sales Act of 1946 may not be used for payment of expenses 
incident to libel actions against the vessels or for any other expenses as dis- 
tinguished from adjustments or refunds of “unearned” moneys such as advance 
payments of charter hire and deposits accompanying purchase applications not 
consummating in a sale. 


Acting Comptroller General Weitzel to the Secretary of Commerce, 
April 22, 1954: 


Reference is made to your letter of February 25, 1954, requesting my 
opinion as to whether the Maritime Administration should continue 
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paying certain expenses incident to ships libeled by the Department of 
Justice out of funds in the trust account “13X6869 Unearned Moneys, 
Merchant Ship Sales, War-built Vessels.” 

Section 12(d) of the Merchant Ship Sales Act of 1946, 60 Stat 50, 
provides in pertinent part that : 

All moneys received by the Commission [Maritime Administration] under 
this Act shall be deposited in the Treasury to the credit of miscellaneous 
receipts. * * * 

Incident to the chartering and sales of war-built vessels pursuant to 
that act, the Commission received advance payments on charter hire 
and deposits accompanying applications for purchase of those ves- 
sels. Those receipts did not represent “earned” moneys when first 
received and in those instances where charters were terminated prior 
to the expiration of the periods covered by the advance payments 
or where applications for the purchases of vessels did not consummate 
in sales, refunds or adjustments were required. In order to facilitate 
the payment of such refunds or adjustments, the subject trust account 
was established by Accounts and Procedures Letter No. 11240, dated 
January 27, 1947, pursuant to Office decision of January 15, 1947, 
B-39802, B-62804. 

As stated in your letter, the additional cost, if any, to charterers re- 
sulting from an addendum to their charters providing for redelivery 
of vessels at reserve fleet sites on the Gulf Coast rather than at ports 
of delivery, was authorized by Office decision of April 22, 1949, 
B-83880, to be paid from the subject trust account as a reduction in 
the additional charter hire due the Government or by refund of addi- 
tional charter hire previously paid by the charterers and deposited 
into that account. 

The basis for those authorizations was that the amounts paid out 
of the trust account were adjustments or refunds of “unearned” 
moneys received and deposited therein. However, whenever moneys 
in that account have become “earned”; i. e., exceed the reserve deter- 
mined to be necessary for possible refunds or adjustments, they must 
be deposited in the Treasury to the credit of miscellaneous receipts, 
pursuant to the above-quoted section 12 (d) and to the Accounts and 
Procedures Letter of January 27, 1947, supra. 

The use of the subject trust fund account for expenses incident to 
libel actions against vessels, or for any other “expenses” (as distin- 
guished from the “refunds” and “adjustments” authorized in Office 
decisions of January 15, 1947 and April 22, 1949), irrespective of 
whether or not they are mortgaged to the Government, is improper. 

Accordingly, the use of the subject trust account for any purpose 
not heretofore specifically authorized by the cited decisions of this 
Office must be considered in contravention of the Merchant Ship 
Sales Act of 1946. 
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Joint Travel Regulations—Amendments—Promulgation or 
Publication Requirement 


Under the Career Compensation Act of 1949, travel, transportation, and per 
diem allowance rates must be “promulgated” or published before they can become 
effective, and therefore changes in the regulations modifying such rates require 
publication before or concurrently with the effective date of the changes and in 
such manner as to give actual or constructive notice to persons whose rights 
may be effected ; however, advance notice in the form of bulletin, or other imme- 
diate means of communication, may be disseminated pending formal publica- 
tion of the changes. 


Administrative delays inherent in making and publishing a joint determination 
of the uniformed services concerning changes in travel, transportation, and per 
diem allowance rates may not legally justify a retroactive application of such 
determination ; however, in view of evident misunderstanding in instant case, 
payments heretofore made pursuant to retroactive effective dates stated in the 
published changes need not be questioned. 


Acting Comptroller General Weitzel to the Secretary of Defense, 
April 22, 1954: 


There has been considered a letter dated October 27, 1953, from 
the Assistant Secretary of the Air Force, with enclosures, respecting 
the administrative practice of establishing retroactively effective dates 
for changes in the station per diem allowance rates applicable to mem- 
bers of the uniformed services on duty outside the continental United 
States or in Alaska, under section 303 (b) of the Career Compensation 
Act of 1949, as amended, 37 U. S. C. 253 (b). 

By decision dated January 8, 1953 (B-112849), 32 Comp. Gen. 
315, addressed to the Secretary of the Air Force in response to his 
request for information as to whether the per diem rates prescribed 
for members on duty in Manila, Republic of the Philippines, might 
be extended to include the whole of Rizal Province, retroactively 
effective from November 1, 1951, it was concluded that payments based 
on any such retroactive changes in the regulations would not be 
authorized. Notwithstanding that decision, the regulation in ques- 
tion was later modified, purportedly to establish a retroactive right 
to payments from July 1, 1952, and, there having been no apparent 
inclination generally to correct the objectionable practice, the matter 
was brought to your attention by Office letters of April 7 and July 31, 
1953. 

There is enclosed for your information a copy of the letter of 
October 27, 1953, from the Assistant Secretary of the Air Force, who 
serves also as a member of the Per Diem, Travel and Transportation 
Allowance Committee of the Army, Navy and Air Force. It will be 
noted that he expresses the view that the changes in the per diem 
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rates applicable to all of Rizal Province, retroactively effective 
from July 1, 1952, were not contrary to the decision of January 8, 
1953. The basis for that belief seems to be the fact that the exten- 
sion of the Manila rates to all of Rizal Province effective from such 
date coincided substantially in point of time with a determination or 
decision made on July 29, 1952, by the Advisory Panel of the Per Diem, 
Travel and Transportation Committee and, hence, the publication 
of such rates at a later date as a change in the Appendix of the Joint 
Travel Regulations effective from July 1, 1952, was not objectionable 
as a retroactive change. , He urges, on that basis, that no modifica- 
tion of the existing administrative practice in fixing or publishing 
such rates is required. There was furnished a copy of the charter 
of the Per Diem, Travel and Transportation Allowance Committee, 
showing its organization, directing the establishment of an “Advisory 
Panel”, and stating the functions and authority of the Committee and 
the Panel. There was also submitted copy of a “Joint Determination” 
dated September 2, 1952, signed by representatives of the Secretaries 
of the six “uniformed services,” stating the changes for the Rizal 
Province, to be effective from July 1, 1952, and directing “appro- 
priate action to notify the interested agencies of your respective 
services.” Such rates eventually appeared as Joint Travel Regula- 
tions, Changes No. 8 dated February 1, 1953. 

The Assistant Secretary of the Air Force insists that inasmuch as 
the “Joint Determination” by the officials representing the pertinent 
Secretaries in effect approved the rates fixed on July 29, 1952, by the 
Advisory Panel, the effective date, July 1, 1952, of the changes in 
rates should not be objected to as a retroactive application contrary 
to the decision of January 8, 1953, for the reason that the publica- 
tion in the Joint Travel Regulations is not a required method of 
publishing such rates but is merely one of convenience. 

This Office has given most careful consideration to the detailed 
exposition contained in the letter of October 27, 1953, and the various 
phases of the operation of the Per Diem, Travel and Transportation 
Allowance Committee, with particular reference to the ratification at 
the “secretarial level” of the effective date of per diem rate changes 
fixed by the Advisory Panel. Under the charter of the Per Diem, 
Travel and Transportation Allowance Committee, however, the Ad- 
visory Panel has no authority to fix, determine, or decide rates. It 
has authority only to “recommend appropriate action to the Com- 
mittee.” The Committee itself has authority to prescribe regulations, 
but only “jointly with the Secretaries of Treasury and Commerce and 
the Administrator, Federal Security Agency [now Secretary of 
Health, Education and Welfare].” Moreover, even if it were other- 
wise in doubt that a regulation must be published to become effective, 
it may be noted that section 303 (h) of the Career Compensation Act, 
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63 Stat. 815, 37 U. S. C. 253 (h) expressly provides, respecting travel, 
transportation and per diem allowances, that 

Regulations shall be promulgated by the Secretaries of the uniformed services, 
as provided herein, and such regulations shall be uniform for all services insofar 
as practicable * * *. [Italics supplied.] 

It follows that there can be no prescription of rates, under the au- 
thority of the charter, except by joint action and approval of the 
Secretaries of the six Departments, or their representatives, and that, 
under the statute, such rates must be “promulgated,” or published, 
before they can become effective as rates fixed by statutory regulations 
under section 303, 63 Stat. 813. I feel constrained to the view, there- 
fore, that changes in the regulations modifying such rates (whether 
to higher or lower levels) under the provisions of section 303 (b) of 
the Career Compensation Act, 63 Stat. 814, require publication before 
or concurrently with the effective date of the changes and in such 
manner as to give actual or constructive notice to persons whose rights 
may be affected either favorably or adversely. It is not apparent why 
advance notice in the form of a bulletin, or other immediate means 
of communication, may not be disseminated, pending formal publica- 
tion of the changes. That would practically eliminate the time now 
taken between the joint approval of the change in the rates and the 
periodic issuance of the formal “Changes” in the Joint Travel Regula- 
tions. However that may be, this Office can find no basis to hold that 
administrative delays inherent in making and publishing a joint de- 
termination of the six uniformed services may legally justify a retro- 
active application of such determination. 

In view of the evident misunderstanding, however, as to the effect 
of the retroactive aspect of the published per diem rates; the ap- 
parent reliance on the stated effective dates by disbursing officers; 
and the statement contained in the Assistant Secretary’s letter that 
“the practice of making decisions of the Panel effective immediately” 
has been discontinued pending further decision by this Office; it is 
concluded that payments heretofore made pursuant to the effective 
dates stated in the published changes need not be questioned in the 
audit of the accounts of the disbursing officers concerned, if such pay- 
ments are otherwise correct. 


[B-119297] 


Insurance—Marine and War Risk—Maritime Administra- 
tion Purchase Authority 


Under section 207 of the Merchant Marine Act, 1936, which recognizes the busi- 
ness nature of the activities of the Maritime Administration, marine builder’s 
risk insurance covering vessels to be constructed under the Mariner program may 
be purchased by Administration if it is administratively determined to be in the 
public interest. 

801979°—54——_-33 
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Acting Comptroller General Weitzel to Administrator, Maritime Ad- 
ministration, April 22, 1954: 


Reference is made to your letter of March 15, 1954, reference 
L13-2-2: 440, requesting my views with respect to obtaining marine 
builder’s risk insurance on the remaining vessels to be constructed 
under the Mariner program. You call attention to the fact that of 
the 35 vessels being built under that program, 26 have been delivered 
and 3 now being constructed under contracts of sale are insured com- 
mercially. 

Your proposal to obtain marine builder’s risk insurance on the re- 
maining six vessels to be constructed under the program is premised 
upon your belief that while approximately 90 percent of the program 
is complete, with claims in the amount of $150,000 received, it can- 
not be assumed the Government’s “luck” will hold out until the last 
vessel is delivered and that one serious loss could result in losses of 
more than the total savings in insurance: premiums to date. 

As you apparently are aware, it is the established policy of the Gov- 
ernment to assume its own risks of loss. This is on the theory that 
the magnitude of the Government’s resources makes it more advan- 
tageous for the Government to carry its own risks than to have them 
assumed by private insurers at rates sufficient to cover all losses, pay 
operating expenses (including agency or broker’s commissions) and 
leave a profit. It is my understanding that during the World War II 
ship construction program builder’s risks were assumed by the Mari- 
time Commission. I am advised also that the Navy Department has 
followed the practice of assuming such risks. 

However, section 207 of the Merchant Marine Act, 1936, 49 Stat. 
1985, recognizes that because of the business nature of the activities 
of the Administration you may find it necessary to make disburse- 
ments which for other Government departments and agencies would 
be unauthorized. Accordingly, if you determine, as a matter of policy, 
that you should obtain marine builder’s risk insurance on the remain- 
ing six Mariners, there is no legal basis for objection thereto by this 
Office. Compare decision of January 12, 1942, A-51647, B-15611, to 
the Chairman, United States Maritime Commission. 


[B-119732] 


Contracts—Specifications—Waiver of Minor Deviations 


Low bidder whose bid failed to show it was based on consideration of all ad- 
denda, as required by invitation which placed him in position where he could 
make an election after opening either to abide by bid as including additional 
addenda or to claim nonreceipt and noninclusion of such addenda, but whose 
representative, prior to bid opening, stated all addenda were in fact received 
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by bidder, may be considered eligible for award if it is administratively deter- 
mined that the representative had legal authority to bind bidder or that addi- 
tional addenda could not affect price, quantity, or quality of work. 


Acting Comptroller General Weitzel to the Secretary of the Navy, 
April 22, 1954: 

I have your letter of April 15, 1954, with enclosures, requesting a 
decision as to the propriety of making an award of a contract to 
either Edward R. Siple Company or Paul Hardeman, Inc., on the 
basis of their bids submitted in response to specification No. 35137, 
covering the construction of an aviation fuel pipeline from bulk 
storage at Norwalk, California, to Marine Corps Air Station, E] 
Toro, California. 

The abstract of bids shows that the twelve bids received on item 
1 were as follows: Edward R. Siple Company, $887,677, Paul Harde- 
man, Inc., $1,054,140, Hood Construction Company, $1,062,350, and 
that the nine other bids ranged on up to $1,197,039. 

Due to the range of bids received, the Officer-in-Charge of Con- 
struction by letter dated February 18, 1954, requested Edward R. 
Siple Company to check and confirm its bid prices. By letters of 
February 23 and 24, 1954, the company advised that it had made an 
error in its bid in that the cost of certain pipe was computed at $1.27 
rather than $2.27 per lineal foot. The company submitted in support 
of the alleged error its work sheets and certain quotations received 
from the subcontractors. In view of the error, the company requested 
that its bid be increased by at least the amount of $159,100 or that it 
be permitted to withdraw the bid. 

On the basis of the facts and evidence of record, there appears no 
doubt that Edward R. Siple Company made an error in its bid as 
alleged. However, the circumstances are not such as to conclusively 
establish what the correct bid would have been. See 17 Comp. Gen. 
575. Accordingly, the bid of Edward R. Siple Company should be 
disregarded. 

The question then arises as to whether the second low bid of Paul 
Hardeman, Inc., properly may be considered for award. The invita- 
tion for bids required bidders to indicate in their bids that the prices 
quoted were based on consideration of all addenda issued in connection 
with the specifications. The specifications as originally issued to pros- 
pective bidders included addenda Nos. 1 and 2 and, thereafter, addi- 
tional addenda Nos. 3 through 6 were issued. 

It is reported that immediately prior to the opening of the bids on 
February 18, 1954, in response to the question as to whether all bids 
were in, a representative of Paul Hardeman, Inc., orally acknowledged 
receipt of all six addenda. However, when the bids were opened, it 
was found that the bid of Paul Hardeman, Inc., did not comply with 
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the requirement that the bidder indicate the addenda considered in 
computing the bid prices. 

Hardeman’s bid, as submitted, could be accepted only on the basis 
of the original specifications and addenda Nos. 1 and 2 which accom- 
panied the specifications, since there was no indication that he ever 
received or considered addenda Nos. 3 through 6. It is understood 
that these addenda cover additional work. Thus, unless this deviation 
be considered material, and not subject to waiver after opening, Harde- 
man was in a position where he could make an election, after opening, 
either to abide by his bid as including addenda Nos. 3 through 6 or 
to claim nonreceipt and noninclusion of such addenda. 

The rule is that only those deviations may be waived which do not 
go to the substance of the bid and which do not work an injustice 
to the other bidders. See 30 Comp. Gen. 179. While it is reported 
that a representative of Hardeman stated specifically, prior to the bid 
opening, that all six addenda were in fact received by Hardeman 
there is no showing that the representative had legal authority to 
act for or bind Hardeman in that regard. If he did have such au- 
thority, the deviation was corrected before the bids were opened, and 
no valid objection would exist to the consideration of Hardeman’s 
bid. However, if he did not have such authority, Hardeman, after 
the bid opening, was free either to ratify or disavow the statement 
by the representative. In that connection it has been reported to this 
Office that the officer who opened the bids asked the representative 
if he had a power of attorney to act for Hardeman and he replied in 
the negative. 

Accordingly, you are advised that if it be determined without doubt 
that the representative had legal authority to bind Hardeman, or that 
addenda Nos. 3 through 6 are of such a nature as could not affect the 
price, quantity or quality of the work, there would be no objection to 
making award to Hardeman. Otherwise, the bid should be considered 
as not responsive to the invitation and should be disregarded. 

The papers submitted with your letter are returned herewith. 


[B-118002] 


Pay—Drill—Organized Reserve Corps—Unit Reorganized 
and Transferred Without Its Personnel 


A Later Ready Unit of the Organized Reserve Corps authorized to hold 24 paid 
training assemblies per year, which was transferred without its personnel to 
another city and “reorganized in Initial Activation status,” was (except for name) 
a separate organization having entirely different members, and therefore mem- 
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bers assigned to the unit after its transfer who did not attend more than 24 
training assemblies during year may be paid for attending such assemblies, 
even though the assemblies when combined with the assemblies held by the 
Unit before its transfer exceed the number authorized for Later Ready Units. 


Acting Comptroller General Weitzel to Lieutenant Colonel C. S. 
Von Nunes, Department of the Army, April 23, 1954: 


There has been received from the Chief of Finance, by first endorse- 
ment of December 8, 1953, your letter of November 13, 1953, presenting 
the inactive duty training payroll of Company G, 381st Infantry 
Regiment (Res), for the period from June 1, 1952, to August 31, 
1952, and requesting decision whether payment thereon is authorized. 

You state in your letter that by General Orders No. 48, Head- 
quarters Sixth Army, Presidio of San Francisco, California, dated 
February 29, 1952, it was directed that said Company G—a Later 
Ready Force, Unit-Cadre Status—located at Bozeman, Montana, be 
reorganized in Initial Activation Status, and transferred less per- 
sonnel to Billings, Montana, effective March 1, 1952. Company L, 
38ist Infantry Regiment, located at Billings, Montana, was, by Gen- 
eral Orders No. 45, same headquarters and same date, similarly trans- 
ferred to Caldwell, Idaho, and the individuals at Billings—formerly 
with Company L—were reassigned to the newly transferred Company 
G. Citing Message AMGCT-3 03285 as your authority, you state that 
“Twenty-four assemblies only were authorized for Later Ready Units 
for Fiscal Year 1952.” Also, it is stated that your records indicate 
that Company G held 16 assemblies at Bozeman between July 1, 1951, 
and February 29, 1952, and 6 assemblies at Billings between March 
1, 1952, and May 31, 1952— a total of 22 assemblies at both stations. 
Inasmuch as the submitted payroll includes claim for 4 assemblies 
held at Billings by Company G in June 1952—making a total of 26 
assemblies for the unit at both stations—you question the propriety 
of payment for assemblies in excess of 24 for the fiscal year 1952. 
In addition, you point out that the individuals transferred from 
Company L to Company G did not attend more than 24 assemblies 
notwithstanding the combined assemblies of Company G while at 
Bozeman and at Billings totaled 26. 

An enclosure with your letter quotes from Message AMGCT-3 
03285, Headquarters Sixth Army, March 26, 1952, as follows: 


* * * Effective 1 March 1952, for the balance of Fiscal Year 1952, those Army 
Reserve Units announced on the new troop program by Sixth Army General 
Orders are authorized from date of announcement to hold paid training assem- 
blies on the following basis: 

48 assemblies for Early Ready units and those Later Ready units in Class A 
Status immediately prior to the announcement of the new program. 

24 assemblies for other Later Ready Units. 
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Under the provisions of section 501 (a) of the Career Compensation 
Act of 1949, 63 Stat. 825, and regulations issued pursuant thereto, 
members of the Organized Reserve Corps are authorized to receive 
compensation as therein provided for periods of instruction, training, 
or other appropriate duties. The section further provides: 

* * * That for each of the several classes of organizations prescribed for 
the * * * Organized Reserve Corps * * * the Secretary concerned—— 

> . . > * . * 

(2) shall prescribe the maximum number of assemblies, or periods of other 
equivalent training, instruction, or duty or appropriate duties, which may be 
counted for pay purposes in each fiscal year; 

(3) shall prescribe the maximum number of assemblies, or periods of other 
equivalent training, instruction, or duty or appropriate duties which can be 
counted for pay purposes in lesser periods of time * * *. 

Army Regulation No. 140-250, dated May 25, 1950, in effect during 
the period involved, provides that of the total number of paid training 
assemblies authorized to be held annually not more than 35 percent 
shall be held during any three-month period and not more than 20 
percent during any one calendar month. In view of the foregoing 
provisions, it appears that the above-quoted message of March 26, 
1952, was issued for the purpose of prescribing the authorized number 
of training assemblies for pay of those Army Reserve units on the 
new troop program that had been announced by Sixth Army General 
Orders, Early Ready Units and those Later Ready Units in class A 
status immediately prior to the announcement of the new program be- 
ing placed on a basis of 48 assemblies during the fiscal year, and other 
Later Ready Units being placed on a yearly basis of 24 assemblies. 
Hence, the said Company G appears to have been placed on a yearly 
basis of 24 assemblies for pay purposes by such message. 

Under the orders of February 29, 1952, Company G, however, was 
transferred without its personnel, from Bozeman to Billings and “re- 
organized in Initial Activation status,” the individuals at Billings 
who had been members of Company L being assigned to Company G. 
Thus it appears that while Company G was transferred, for record 
purposes, from Bozeman to Billings, the company as reorganized at 
Billings was (except for name) in fact a separate organization from 
that at Bozeman, having entirely different personnel. Since it is stated 
that the members involved did not attend a total of more than 24 
assemblies and since the assemblies of Company G at Billings did not 
exceed the limitation prescribed by the above-mentioned Army regu- 
lation for the period involved, it is concluded that such members are 
not precluded from being paid for the assemblies attended even though 
the combined number of assemblies held by Company G at Bozeman 
and the said company at Billings exceeded the number authorized for 
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Later Ready Units. Accordingly, the submitted payroll, together 
with related papers, is returned herewith, payment thereon being 
authorized if otherwise correct. 


[B-118089} 


Gratuities—Reenlistment Bonus—Failure to Complete En- 
listment—Refund Requirement 


Prior to amendment of October 26, 1951, section 207 (a) of the Career Com- 
pensation Act of 1949 contained no provision for refund of any portion of reen- 
listment bonus in the event the enlisted person did not complete the term of 
enlistment to which the bonus related, and therefore a member who enlisted 
prior to October 26, 1951, and who voluntarily, or as a result of own misconduct, 
fails to complete term of enlistment and is discharged after that date is not 
required to refund any portion of the réenlistment, bonus paid incident to such 
enlistment. 


Periods of “time lost” by a member of the uniformed services due to unau- 
thorized absence, confinement as the result of conviction by court-martial, con- 
finement while awaiting trial and disposition of case, if convicted, or arrest and 
confinement by civil authorities, are required to be added to the otherwise normal 
date of expiration of an enlistment in determining the “unexpired part of such 
enlistment” in computing the amount of reenlistment bonus to be refunded under 
the act of October 26, 1951, when the member voluntarily, or as a result of own 
misconduct, does not complete the terms of enlistment for which the bonus was 
paid. 


The act of October 26, 1951, provides, with respect to the amount of reenlist- 
ment bonus to be refunded by member of uniformed services where the full term 
of enlistment is not completed, that the member shall be liable to refund that 
part of such bonus as the unexpired part of such enlistment bears to the total 
enlistment period for which the bonus was paid, and therefore the regulations 
should require computation of the refund on a basis which would permit the 
bonus to be retained only for the period of the enlistment completed ; however, 
the computation of the amount to be refunded on the basis of the number of 
months completed, rather than on a day basis, is not objectionable. 


Acting Comptroller General Weitzel to the Secretary of Defense, 
April 23, 1954: 


Reference is made to a letter dated December 17, 1953, from the 
Assistant Secretary of Defense, in which decision is requested rela- 
tive to the proper application of the last proviso of section 207 (a) of 
the Career Compensation Act of 1949, as amended by the act of Octo- 
ber 26, 1951, 65 Stat. 653, 37 U. S. C. 238, under the circumstances dis- 
closed in several questions set forth in a written discussion (Com- 
mittee Action No. 79, Military Pay and Allowance Committee, De- 
partment of Defense), enclosed with the letter. 
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The last proviso of section 207 (a), 63 Stat. 811, reads as follows: 


* * * That after the enactment of this amendment and under such regula- 


tions as may be approved by the Secretary of Defense or the Secretary of the 
Treasury with respect to Coast Guard personnel any person to whom a reenlist- 
ment bonus is paid as herein provided, and who voluntarily or as the result of his 
own misconduct, does not complete the term of enlistment for which the bonus 
was paid, shall be liable to refund such part of such bonus as the unexpired part 
of such enlistment bears to the total enlistment period for which such bonus was 
paid, less any amount paid in Federal or State income taxes on such refundable 
part. 


The questions set forth in Committee Action No. 79 are as follows: 


Is an enlisted member of the uniformed services who enlisted prior to October 
26, 1951, the date of the amendment of section 207 of the Career Compensation 
Act of 1949, and who voluntarily or as a result of his own misconduct fails to 
complete the term of his enlistment and is discharged after that date, required 
to refund any portion of the reenlistment bonus paid incident to such enlistment? 

Are periods of “time lost” “by a member of the Uniformed Services due to un- 
authorized absence, confinement as the result of conviction by court-martial, 
confinement while awaiting trial and disposition of his case, if convicted, or 
arrest and confinement by civil authorities, required to be added to the otherwise 
normal date of expiration of an enlistment in determining the “unexpired 
part of such enlistment” in computing the amount of reenlistment bonus to be 
refunded under the act of October 26, 1951, when the member voluntarily, or as 
a result of his own misconduct, does not complete the term of enlistment for 
which the bonus was paid? 


The following examples are illustrative of the questions presented : 


(a) Member reenlisted July 7, 1951, for a period of 6 years, at which time 
he was paid a reenlistment bonus in the amount of $360. During the period 
July 7, 1951, to March 10, 1953, the member was absent without leave for a 
period totaling 5 months and 20 days. On March 10, 1953, the member was 
given a bad conduct discharge. Under the above circumstances, is the mem- 
ber required to refund any part of the reenlistment bonus? 

(b) Member reenlisted December 7, 1951, for a period of six years, at which 
time he was paid a reenlistment bonus in the amount of $360. During the 
period December 7, 1951, to March 10, 1953, the member was absent without 
leave for a period totaling 5 months and 20 days. On March 10, 1953, the 
member was given a bad conduct discharge. Under the above circumstances, 
is reenlistment bonus required to be refunded in the amount of $240 or $300. 

(c) Member reenlisted on November 7, 1951, for a period of 4 years at 
which time he was paid a reenlistment bonus in the amount of $160. The mem- 
ber is discharged at the normal expiration of enlistment on November 6, 1955. 
lburing the above period of enlistment the member was absent without leave 
for a period of one year and 3 days. Under the above circumstances, is the 
member, on discharge, November 6, 1955, required to refund any part of the 
reenlistment bonus? 


Prior to the amendment of October 26, 1951, section 207 (a) of 
the Career Compensation Act of 1949, 63 Stat. 811, contained no pro- 
vision for refund of any portion of the reenlistment bonus in the 
event the enlisted person did not complete the term of enlistment 
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to which the bonus related. The proviso added by the act of Octo- 
ber 26, 1951, appears by its own terms to be prospective in operation 
since it provides “that after enactment of this amendment * * * any 
person to whom a reenlistment bonus is paid” and who voluntarily 
or as the result of his own misconduct does not complete the term of 
enlistment for which the bonus was paid shall be liable to refund a 
pro rata portion of such amount. Hence, it is concluded that the 
said proviso constitutes no authority for requiring a refund of any 
portion of a reenlistment bonus paid incident to an enlistment entered 
into prior to the date of the amendment. Accordingly, the first 
question is answered in the negative. 

The laws and regulations relating to an enlisted member making 
good “time lost” during the period of his enlistment, before his en- 
listment may be considered complete, are not uniform as to the 
Armed Forces. With respect to the Navy and Marine Corps, the 
act of August 29, 1916, 39 Stat. 580, as amended, 34 U.S. C. 183, and 
the act of May 21, 1928, 45 Stat. 620, 34 U. S. C. 183a, provide: 


183. Term as affected by absence from duty on account of sickness resulting 
from misconduct. An enlistment in the Navy or Marine Corps shall not be 
regarded as complete until the enlisted man shall have made good any time in 
excess of one day lost on account of injury, sickness, or disease resulting from 
his own intemperate use of drugs, or alcoholic liquors, or other misconduct. 

183a. Term as affected by unauthorized absence from duty or by confinement 
under sentence or pending trial. Every enlisted man in the naval service who, 
without proper authority, absents himself from his ship, station, or duty for 
more than one day, or who is confined for more than one day under sentence, 
or while awaiting trial and disposition of his case, if the trial results in con- 
viction, may be permitted to serve, after his return to a full-duty status, for 
such period as shall, with the time he may have served prior to such unauthorized 
absence or confinement, amount to the full term of his enlistment. 


Article C-10304(2), Bureau of Naval Personnel Manual, provides: 


The normal date of expiration of enlistment for a 2-, 3-, 4, or 6-year enlist- 
ment is the day preceding the second, third, fourth, or sixth anniversary re- 
spectively, of the date of enlistment plus any time in excess of 1 day lost on 
account of injury, sickness, or disease, resulting from the individual’s own 
intemperate use of drugs or alcoholic liquors, or other misconduct. Enlisted 
personnel shall be required to make up day for day such actual time lost and 
no more. In the case of a minority enlistment, the date of expiration is the 
day preceding the twenty-first birthday. A person completing a minority en- 
listment may make up time lost if he so desires. In some cases it will prove 
of benefit as regards reenlistment allowance. Misconduct as used herein does 
not include time lost due to unauthorized absence, confinement as the result of 
conviction by court-martial, or arrest and confinement by civil authorities, for 
which the making up of time so lost is optional with the individual. 


As to the Army and Air Force, the act of June 4, 1920, 41 Stat. 
809 (former Article of War 107), as amended by section 6 of the Uni- 
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form Code of Military Justice (approved May 5, 1950), 64 Stat. 145, 
10 U.S. C. 629, reads, in pertinent part, as follows: 


Soldiers to make good time lost. 


Every soldier who in an existing or subsequent enlistment deserts the service 
of the United States or without proper authority absents himself from his 
organization, station, or duty for more than one day, or who is confined for 
more than one day under sentence, or while awaiting trial and disposition of 
his case, if the trial results in conviction, or through the intemperate use of 
drugs or alcoholic liquor, or through disease or injury the result of his own mis- 
conduct, renders himself unable for more than one day to perform duty, shall 
be liable to serve, after his return to a full-duty status, for such period as shall, 
with the time he may have served prior to such desertion, unauthorized ab- 
sence, confinement, or inability to perform duty, amount to the full term of 
that part of his enlistment period which he is required to serve with his 
organization * * *, 


Paragraph 12a, Army Regulations 615-360, June 24, 1953, provides 
as follows: 


* * * Time lost to be made good.—Every individual who, in an existing or 
subsequent enlistment, induction or other period of active military service, 
deserts the service of the United States, or without proper authority absents 
himself from his organization, station, or duty for more than 1 day, or who is 
confined for more than 1 day under sentence, or while awaiting trial and dis- 
position of his case, if the trial results in conviction, or through the intemperate 
use of drugs or alcoholic liquor, or through disease or injury the result of his 
own misconduct, renders himself unable for more than 1 day to perform duty, 
shall be liable to serve, after his return to a full duty status, for such period 
as shall, with the time he may have served prior to such desertion, unauthor- 
ized absence, confinement or inability to perform duty, amount to the full 
term of that part of his period of service which he is required to serve with 
his organization before being discharged or released from active military 
service. He cannot begin to make good such time until restored to a full duty 
status. See also, paragraph 13c, Air Force Regulation 39-10 dated 27 October 
1953. 


An enlistment is a contract. /n re Grimley, 137 U.S. 147,151. The 
Supreme Court, in the case of United States v. Landers, 92 U. S. 77, 
79, a case involving the rights of a soldier after desertion, refers to 
the contract of enlistment as requiring faithful service; that the 
contract is an entirety, and “if service for any portion of the time 
is criminally omitted,” the pay and allowances for faithful service are 
not earned. While the provisions of the above-quoted statutes con- 
cerning time lost differ in that some of the provisions do not require 
wn enlisted man to make up time lost, all of the provisions recognize 
that the full term of enlistment is not completed unless a period equal 
to the time lost is served after the normal expiration of the enlistment 
period. 

Entitlement to payment of the reenlistment bonus authorized by 
the said section 207 (a), as amended, is conditioned upon the enlisted 
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member agreeing to faithfully serve in the future for a specified 
period of years. If during that period, he voluntarily or as the result 
of his own misconduct is absent without authority; confined as the 
result of conviction by court-martial ; confined while awaiting trial and 
disposition of his case, is convicted; or arrested, confined and con- 
victed by civil authorities, he is not rendering service to the United 
States while so absent from his organization as required by his con- 
tract of enlistment. Hence, at the normal expiration date of his en- 
listment if he does not make good the time lost during such periods of 
absence in order to complete the full term of enlistment, or if he is 
given a bad conduct discharge prior to completing the full term of 
his enlistment, he may not be considered as having served the “term 
of enlistment” for which the bonus was paid. Accordingly, the second 
question is answered in the affirmative. 

On the basis of the foregoing answers, the member in example (a), 
having reenlisted before section 207 (a) was amended on October 26, 
1951, is not required to refund any part of the reenlistment bonus. 
Members in examples (b) and (c) should be required to make appro- 
priate refund. With respect to the amount to be refunded where 
the full term of enlistment is not completed, the said act of October 
26, 1951, provides that the member shall be “liable to refund such 
part of such bonus as the unexpired part of such enlistment bears to 
the total enlistment period for which such bonus was paid.” Regu- 
lations issued by the Army, Navy and Air Force provide that refund 
will be required only for full years not served. As representative of 
those regulations, paragraph 10 (e), Army Regulations 35-1525, dated 
April 15, 1952, provides: 

e. The amount of reenlistment bonus to be refunded will be computed on the 


number of years (whole) of the contract which the enlisted member did not 
complete. * * * 


Ezample: 
Enlistment contract 
Time served in enlistment 2 years 1 day. 
Amount of reenlistment bonus paid 
Number of whole years remaining in contract l year (% of contract). 
The amount of the refund is computed by multiply- 
ing $160 by the fraction 4, giving the amount of 
the refund as 


Under those regulations and the regulations applicable to the Navy 
and Air Force, a member who serves only part, even one day, of the 
period for which he enlisted would be permitted to retain the reenlist- 
ment bonus paid on the same basis as a member who completed the 
entire first year of his enlistment. In other words, no refund would 
be required for any period less than a full year. In that respect the 
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regulations do not seem to be consistent with the provisions of the 
statute. That is, the statute requires refund on a pro rata basis for 
the period of the enlistment not completed, whereas the regulations 
require refund for only complete years in the enlistment period 
which were not completed by service. Nothing has been found in the 
law which permits retention of the bonus for any period during which 
service was not performed and it is the view of this Office that to be 
consistent with the statute the regulations must require computation 
on a basis which would permit the bonus to be retained only for the 
period of the enlistment completed. Under the language of the stat- 
ute and its purpose, it may not be necessary to compute the fraction 
of the enlistment completed on a day basis. The computation of the 
amount to be refunded on the basis of the number of months com- 
pleted would not seem objectionable. For example, a member who 
enlisted for four years and served 12 months of that period could be 
considered entitled to retain 12/48 of the bonus paid. If he served 20 
months and 10 days there would be no objection to his retaining 20/48 
of the bonus. If he served only 20 days of his enlistment the regula- 
tions might require refund of the entire bonus and should not permit 
retention of an amount in excess of that which could be considered 
to have been earned by the 20 days of service. 


[B-118504] 


Pay—Retired—Disability Retirement Pay—Disability De- 
termination Subsequent to Active Duty Release 


Action by the Secretary of the Army taken prior to October 1, 1949, which de- 
termined that a non-regular Army officer released from extended active duty, 
not by reason of physical disability, prior to October 1, 1949, had become per- 
manently incapacitated for active duty from disease or injury suffered in line 
of duty, as a result of incident of service, while employed on extended active 
duty, may be considered as providing basis for payment of disability retirement 
pay under act of April 3, 1939, as amended, notwithstanding determination was 
based on findings of Disability Review Board which had no jurisdiction in case 
under the circumstances. ; 


The Army Disability Review Board established under section 302 (a), Service- 
men’s Readjustment Act of 1944, as amended, is without jurisdiction in a case 
in which release from active duty was not effected by reason of physical dis- 
ability, and therefore a review by the Board prior to October 1, 1949, in the case 
of a non-regular officer who has been released from extended active duty, not 
by reason of physical disability, prior to October 1, 1949, may not be considered 
as an effective determination of rights under section 302 (a) of the act. 

Administrative action currently taken, except action to make appropriate cor- 
rections in military records as authorized by section 207 of the Legislative Re- 
organization Act of 1946, as amended, cannot confer a right to retroactive 
retirement pay covering the period from the date of the officer’s relief from active 
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duty, not by reason of physical disability, to the effective date of the certification 
of his retirement pay rights to the Veterans Administration. 


Disability retirement pay awarded under the act of April 3, 1939, as amended, is 
in the nature of a pension, accruing as it does to persons meeting stipulated con- 
ditions without regard to their being retired or remaining in the service, and 
therefore the Uniform Retirement Date Act of 1930—which provides for re- 
tirement pay to take effect only on the first day of the month following the 


month in which retirement would otherwise be effective—has no application 
to such retirement pay. 


Acting Comptroller General Weitzel to the Secretary of Defense, 
April 23, 1954: 


Reference is made to letter dated January 27, 1954, with enclosure, 
from the Assistant Secretary of Defense (Comptroller), requesting 
decision on two questions presented in Committee Action No. 81, Mili- 
tary Pay and Allowance Committee, Department of Defense, concern- 
ing the entitlement of certain non-regular officers of the Army to 
disability retirement pay under the last proviso of section 5 of the 
act of April 3, 1939, 53 Stat. 557, as amended, 10 U. S. C. 456, which 
is as follows: 


All officers, warrant officers, and enlisted men of the Army of the United 
States, or the Air Force of the United States, other than the officers and enlisted 
men of the Regular Army, or the Regular Air Force who—— 

(1) if called or ordered into the active military service by the Federal Gov- 
ernment for extended military service in excess of thirty days suffer disability or 
death in line of duty from disease while so employed ; or 

(2) if called or ordered by the Federal Government to active military service 
or to perform active duty for training or inactive-duty training for any period 
of time, suffer disability or death in line of duty from injury while so employed, 
shall be deemed to have been in the active military service during such period 
and shall be in all respects entitled to receive the same pension, compensation, 
death gratuity, retirement pay, hospital benefits, and pay and allowances as 
are now or may hereafter be provided by law or regulation for officers and 
enlisted men of corresponding grades and length of service of the Regular Army 
or the Regular Air Force. 


The questions, as presented in Committee Action No. 81, are as 
follows: 


Question 1 


May it be presumed in the case of a non-regular officer who has been released 
from extended active duty, not by reason of physical disability, prior to 1 October 
1949, and who has appealed his case and had it reviewed prior to 1 October 1949 
by the Army Disability Review Board established under the provisions of Sec- 
tion 302, Servicemen’s Readjustment Act of 1944 (58 Stat. 287), as amended 
(38 U. S. C. 693i), that the mentioned board in considering his case acted under 
the general discretionary authority placed in the Secretary of the Army by 
the provisions of the last proviso of Section 5, Act of 3 April 1939 (53 Stat. 557), 
as amended (10 U. S. C. 456), so that its findings that the officer is entitled 
to disability retirement pay under the provisions of the last mentioned act 
may provide the basis for the payment of disability retirement pay? 
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Question 2 


If your answer to the foregoing question is in the affirmative, and such find- 
ings by an Army Disability Review Board establish that an officer is entitled 
to disability retirement pay, from what date would entitlement to retired pay 
accrue? 


Section 302 (a) of the Servicemen’s Readjustment Act of 1944, 58 
Stat. 287, as amended, 38 U. S. C. 693i, provides that: 


The Secretary of War, the Secretary of the Navy, and the Secretary of the 
Treasury are authorized and directed to establish, from time to time, boards of 
review composed of five commissioned officers, two of whom shall be selected 
from the Medical Corps of the Army or Navy, or from the Public Health Service, 
as the case may be. It shall be the duty of any such board to review, at the 
request of any officer retired or released from active service, without pay, 
for physical disability pursuant to the decision of a retiring board, board of 
medical survey, or disposition board, the findings and decision of such board. 
Such review shall be based upon all available service records relating to the 
officer requesting such review, and such other evidence as may be pre- 
sented by such officer. Witnesses shall be permitted to present testimony either 
in person or by affidavit, and the officer requesting review shall be allowed to 
appear before such board of review in person or by counsel. In carrying out 
its duties under this section such board of review shall have the same powers 
as exercised by, or vested in, the board whose findings and decision are being 
reviewed. The proceedings and decision of each such board of review affirm- 
ing or reversing the decision of any such retiring board, board of medical sur- 
vey, or disposition board shall be transmitted to the Secretary of War, the Sec- 
retary of the Navy, or the Secretary of the Treasury, as the case may be, and 
shall be laid by him before the President for his approval or disapproval and 
orders in the case. 


It is plain that the Army Disability Review Board established 
under the above provisions is without jurisdiction in a case in which 
release from active duty was not effected by reason of physical disa- 
bility. Hence a “review” by said board, made under the circum- 
stances set out in question 1, may not be considered as an effective de- 
termination of rights under section 302 (a) of the Servicemen’s Re- 
adjustment Act of 1944, 58 Stat. 287. However, the Secretary of the 
Army had broad discretionary authority under the act of April 3, 
1939, 53 Stat. 557, as amended, to determine the existence or non-exist- 
ence of conditions governing an officer’s entitlement to disability re- 
tirement pay and such act does not provide that determinations there- 
under shall be based upon recommendations or advice from any speci- 
fied source. Hence, although the Review Board may have had no 
jurisdiction to make findings or recommendations in a particular case, 
such purported findings and recommendations represented the opin- 
ion of persons presumed to be competent to form a sound opinion re- 
specting the disability of the officer concerned. Under such circum- 
stances, this Office perceives no reason for questioning the propriety 
of the Secretary’s action based upon such opinion even though he may 
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have been mistaken with respect to the legal effect of his approval of 
the “Board’s” findings and recommendations. Accordingly, in answer 
to question 1, you are advised that in any case of the type described in 
the said question wherein the Secretary of the Army took action prior 
to October 1, 1949, amounting to a determination that the officer con- 
cerned had become permanently incapacitated for active duty from 
disease or injury suffered in line of duty, as a result of an incident of 
service, while employed on extended active duty, such action may be 
considered as providing a proper basis for payment of disability re- 
tirement pay. Compare 31 Comp. Gen. 78, answer to second question. 

With respect to question 2, it is understood that in all cases reviewed 
by the Army Disability Review Board, within or without its jurisdic- 
tion, and approved for disability retirement pay prior to October 1, 
1949, the Department of the Army certified to the Veterans’ Adminis- 
tration, as the effective date of the officer’s or former officer’s entitle- 
ment to such retirement pay, the date of approval of the findings and 
recommendations of the Review Board. Assuming that understand- 
ing to be correct, it is the view of this Office that in such cases, except- 
ing those wherein the said Review Board had jurisdiction and where- 
in retroactive retirement pay, therefore, was paid or is payable under 
the rule established in the cases of Womer v. United States, 114 C. Cls. 
415, and Hamrick v. United States, 120 C. Cls. 17, the officer or former 
officer is not entitled to retirement pay for any period before the effec- 
tive date of entitlement so certified to the Veterans’ Administration. 
It is the further view of this Office that no administrative action cur- 
rently taken in such cases, excepting action to make appropriate cor- 
rections in military records as authorized by section 207 of the Legis- 
lative Reorganization Act of 1946, as amended, 5 U. S. C. 191a, could 
confer a right to retroactive retirement pay covering the period from 
the date of the officer’s relief from active duty to the effective date of 
the certification to the Veterans’ Administration of his retirement pay 
rights. 

With reference to the applicability of the Uniform Retirement Date 
Act of April 23, 1930, 46 Stat. 253, 5 U.S. C. 47a, to retirement pay 
awarded under the act of April 3, 1939, as amended, you are advised 
that this Office has taken the position that such retirement pay is in 
the nature of pension, accruing as it does to persons meeting stipulated 
conditions without regard to their being retired or remaining in the 
service. See 23 Comp. Gen. 284, 286, and 32 Comp. Gen. 242, 247. In 
line with that position, this Office, in several cases, has taken the view 
that the said act of April 23, 1930, has no application to such retire- 
ment pay. See 26 Comp. Gen. 711, 715, and B-117367, November 4, 
1953. To the extent that any decision of this Office is inconsistent 
with that view it may be disregarded. 
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Interest—Soldiers’ Savings Deposits—Depositor in Deser- 
tion Status 


Accrual of interest on military savings deposits is suspended during periods that 
enlisted depositor is in a desertion status and upon depositor’s return to mili- 
tary jurisdiction interest should be resumed and computed on the total prin- 
cipal sum then deposited and not on the old principal plus the interest which 
would have accrued through the date of desertion, such procedure being a com- 
pounding of interest; also, the 6-month accrual period of the computation of 
interest includes the active duty performed either prior to commencement or 
subsequent to termination of desertion status. 


The termination date for the running of interest on military savings deposits 
where the enlisted depositor is confined pursuant to sentence of court-martial, 
or retained in the service pending completion of appellate review past the normal 
date on which his term of enlistment would have expired, is the actual date of 
discharge, whether or not the enlisted man involved is restored to duty. 


While military savings deposits do not accrue interest during periods that en- 
listed depositors are in a desertion status, an enlisted depositor whose service 
record is subequently corrected to remove a mark of desertion may be credited 
with interest retroactively to include the period of desertion involved. 


Acting Comptroller General Weitzel to the Secretary of Defense, 
April 23, 1954: 


Reference is made to a letter dated February 23, 1954, from the 
Assistant Secretary of Defense, requesting a decision on several ques- 
tions in connection with the computation of interest on savings de- 
posits of members of the Armed Forces during periods they are in a 
desertion status, as set forth in Committee Action No. 89 of the Mili- 
tary Pay and Allowance Committee, Department of Defense, trans- 
mitted with the said letter. 

The several questions involved will be considered in the order in 
which they appear in the Committee Action. 

Question No. 1. 

Do military savings deposits accrue interest during periods that enlisted 
depositors are in a desertion status? 

An enlistment is a contract. In re Grimley, 137 U.S. 147, 151, 11 S. 
Ct. 54, and United States v. Malanaphy, 168 F. 2d 503. It is to be 
noted that under the law existing prior to the act of July 17, 1953, 
67 Stat. 176, forfeiture of deposits was required upon desertion. The 
basis for the removal of the forfeiture requirement was set forth in 
House Report No. 537 on H. R. 4214, as follows: 


The bill also would amend both the temporary and permanent law, not only 
for the Army and Air Force but for the Navy as well, whereby the savings 
deposits must be forfeited by desertion of the saving member. The argument 
is that the savings fund should be considered in the same light as a bank ac- 
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count and not be considered subject to forfeiture. Further, it is argued that 
the forfeiture provision should be repealed because such provision deprives the 
service member’s families of material things and is not consistent with the 
American principle of justice. 

It appears that by the said act of July 17, 1953, it was the intention 
of the Congress to remove only the requirement for the forfeiture 
of the principal amounts of deposits—the legislative history is silent 
respecting the matter of the accrual of interest on such deposits dur- 
ing a period of desertion. 

In Winthrop’s Military Law and Precedents, Second Edition, 1920 
Reprint, page 637, desertion has been defined as follows: 

A deserter is one who absents himself from his regiment, or military station 
or duty, and from the service, without authority, and with the intention of not 
returning. The offense of desertion thus consists of the minor offense of ab- 
sence without leave coupled with and characterized by a deliberate purpose 
not to rejoin the military service but to abandon the same altogether, or at 
least to terminate and dissolve the existing military status and obligation, i. e. 
the pending contract of enlistment. It is thus the animus non revertendi, which 
is the gist and essential quality of the offense. 

Substantially the same definition applies also to deserters from the 
naval service. See footnote 24 at bottom of the same page. 

While the cited act of July 17, 1953, 67 Stat. 176, removes the re- 
quirement for forfeiture of deposits upon desertion, it by no means 
follows that interest accrues during a period of desertion. During 
such period the deserter is not an enlisted man within contemplation 
of the laws regarding interest on deposits by enlisted men, and while 
it probably is true that the Government may have had the use and 
benefit of the amount so deposited during the period of desertion, it 
appears obvious that for purposes of the accrual of interest the com- 

mencement of the deserter’s status created by his own action in ab- 
senting himself from the military or naval service with no intention 
of returning in effect works a discharge until his ultimate apprehen- 
sion and disposition of the case. Accordingly, Question No. 1 is an- 
swered in the negative. 

Question No. 2. 

If your answer to question 1 is in the affirmative, does interest accrue until 
the normal expiration of enlistment, administrative discharge, return to duty 
status or death, regardless of length of time involved? 

Since the answer made to Question No. 1 is in the negative, no 
answer to this question is required. 

Question No. 3. 

If your answer to question 1 is in the negative, is interest resumed upon the 


depositor’s return to military jurisdiction with no interruption of accural during 
period of desertion or is interest suspended during desertion? 
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Interest should be suspended during period of desertion. 
Question No. 4. 


If no interest is accrued during desertion, but it is resumed on return to mili- 
tary jurisdiction, is the interest then credited on the total of earnings deposited, 
or is the renewed interest computed on the total of the old principal plus the 
accrued interest through date of desertion (as a new principal amount) with the 
date of return to military jurisdiction being the effective date for computing the 
six month accrual period? 

Upon the depositor’s return to military jurisdiction, the interest 
should be computed on the total principal sum then deposited. There 
appears to be no basis for considering the old principal plus the ac- 
crued interest through the date of desertion as a new principal amount 
since such procedure would, in effect, be compounding interest. The 
6-month accrual period for the computation of interest includes the 
active duty, performed either prior to commencement or subsequent 
to termination of desertion status. 

Question No. 5. 


If your answer to question 1 is in the negative and the depositor’s service 
record is subsequently corrected to remove the mark of desertion, may interest 
be credited retroactively to include the period of desertion involved? 

Upon removal of the mark of desertion as having been erroneously 
entered, interest may be credited retroactively to include the period 
during which the depositor was held to be in a status of desertion. 

Question No. 6. 


What is the termination date for the running of interest on savings deposits 
where the depositor is confined pursuant to sentence of court-martial, or retained 
in the service pending completion of appellate review, past the normal date on 
which his term of enlistment would have expired? 

Under the circumstances described in question No. 6, interest should 
be allowed to the date of actual discharge. 

Question No. 7. 


Would your answer to Question 6 be different if the enlisted man involved is 
restored to duty? 


No. 
[B-119456] 


Bids—Specifications—Restrictive—Particular Make or Pat- 
ented Devices 





Invitations to bid should not be drawn around or name particular makes or 
brands unless an opportunity is also afforded other bidders to offer substitute 
“or equal” items, and therefore an invitation to bid which specified a patented 
device and did not permit the submission of alternate bids is legally defective 
and no award properly may be made under such invitation. 
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Acting Comptroller General Weitzel to the Postmaster General, 
April 23, 1954: 


Reference is made to your report of April 13, 1954, relative to the 
protest of Cramer Posture Chair Company, Inc., Kansas City, Mis- 
souri, questioning the propriety of the specifications under Invitation 
2293, for 12,000 Adjustable Platform Stools in accordance with Post 
Office Department drawing No. RD-30-2. 

The protestant requests modification of the specifications for the 
following reasons: 

1. As a manufacturer of quality office and industrial seating, we believe that 
we can submit for your approval, an adjustable platform stool of simplified 
design incorporating features of easy adjustment, durability, and freedom from 
trouble, which can be produced in quantity at a reasonable cost. 

2. We believe that a more simple, trouble-free, accessible, adjustment should 
be incorporated in the design. 

3. We believe that Specification, as drawn, to be proprietary in nature in 
that the adjusting mechanism detailed in the Specification is a patented device 
and would have to be purchased from one and only one manufacturer. 


The apparent purpose of the protestant’s first two reasons is to 
recommend changes in the specifications in all respects necessary to 
conform to iés proposed stool, for which it has submitted its drawing 
No. A3-354. However, in the memorandum from the Office of Chief 
Industrial Engineer, Post Office Department, the protestant’s recom- 
mendations were reviewed in detail and it was concluded that they 


offered no advantages over the stool specified in the subject invitation. 
This Office has no reason to question the correctness of this conclusion. 

The third reason stated, and the primary basis of the protest, relates 
to the description contained in the second paragraph of Requirement 
2.5 of the specifications, providing for the vertical adjustment of the 
pedestal upon which the seat is mounted. That paragraph is as 
follows: 


The adjusting mechanism shall be fully concealed and tamper-proof, shall 
have a minimum load capacity of 500 pounds applied as a shock load, and shall 
consist of a machined housing, two removable slide bushings and not less than 
14 hard steel balls no larger than 3%’’ diameter, which shall be assembled to 
form a tapered ball-clutch mechanism through which a suitably machined %’’ 
diameter, cold finished steel grip-rod, S. A. E. 1112, shall operate. The ball 
clutch mechanism shall be affixed to the upper end of the 114’’ diameter pedestal 
core tube in a manner to permit the grip-rod to freely pass through the mecha- 
nism on upward lift of the seat or pedestal cap and shall hold the rod securely 
and prevent the seat from moving downward at any position where upward lift 
of the rod ceases. At the top position of the adjusting mechanism, an additional 
lift of approximately 30 to 40 pounds shall act to disengage the mechanism 
thereby releasing the ball clutch, and the seat shall be manually lowered in a 
continuous operation to the bottom position of the adjusting mechanism, where, 
by additional pressure of approximately 30 to 40 pounds on the seat, the clutch 
shall be re-set and be ready to securely engage the grip-rod on upward lift of the, 
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seat. This shall enable seat adjustment to be accomplished at any point within 
the minimum and maximum shown without the use of pins, bolts and nuts, 
springs, screws and wheels or other manually operated or applied devices. The 
heel rod shall be formed from one piece of %4’’ diameter wrought iron pipe or 
equivalent size steel tubing. The rod shall be attached to the outer pedestal 
tubing as shown with suitable heavy metal clamps fastened with bolts having 
elastic nuts. Ends of bolts shall be flush with nuts. 

Your report confirms the protestant’s opinion that, although the 
description of the adjusting mechanism does not so state, the use of a 
patented adjusting mechanism obtainable only from the Ajusto 
Equipment Company, Toledo, Ohio, will be required to comply with 
the specifications. In that connection, it is stated that while the De- 
partment is aware that specifications should be drawn so as to permit 
the broadest field of competition to meet the minimum needs required, 
not the maximum, it is questionable whether the meeting of minimum 
needs should be the standard applicable to the Department’s purchases 
of equipment in view of the authority granted under the act of August 
16, 1949, 63 Stat. 608, 39 U. S. 847, 847 (a) to conduct a research and 
development program. The opinion is expressed that Congress in- 
tended by that act “that the methods, equipment, supplies, etc., which 
would be adopted as a result of the program should be those which 
meet, not the Department’s minimum needs, but would be those which 
most efficiently and economically meet the needs of the service.” 

I perceive no conflict between the authorization for your Depart- 
ment to conduct a research and development program for the pur- 
pose of introducing new types of equipment, etc., in order that its 
functions may be more efficiently and economically performed and 
the requirement that Government invitations be so drafted as to per- 
mit the maximum competition available in the circumstances. Neither 
the act of August 16, 1949, nor its legislative history, indicates any 
intention to provide an exception to the Government advertising stat- 
utes which consistently have been held to require procurement agen- 
cies of the Government to state advertised specifications in terms that 
will permit the broadest field of competition within the minimum 
needs requred. 32 Comp. Gen. 384. 

You state that, as a result of experiments and tests conducted under 
the research and development program, it was determined that an 
easily operated mechanism providing close height adjustments was 
essential to a stool suitable for distribution needs and that the patented 
adjusting mechanism described in the second paragraph of Require- 
ment 2.5 of the specifications was the one which satisfactorily met 
the Department’s needs. In addition, the memorandum of the Office 
of the Chief Industrial Engineer states as follows: 
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Height adjustment for a majority in all our studies was difficult to obtain. 
Here again experience with pins, pegs, bolts, etc., pointed up the need for a posi- 
tive, pin-point, tamper-proof device to meet the needs of employees of all heights. 
It was found through experiments what was needed and the performance 
required was written into the specification thus, on page 3, Section 2.5: “T'his 
shall enable seat adjustment to be accomplished at any point within the minimum 
and marimum shown without use of pins, bolts and nuts, springs, screws and 
wheels or other manually operated or applied devices.” 

The question presented, however, is not whether the determination 
as to the functional requirements of the stool is objectionable but 
whether the subject specifications are unduly restrictive of competi- 
tion. A department’s determination that a particular patented mech- 
anism complies with all its requirements does not justify writing 
specifications which go beyond its necessary functional requirements. 
Although the patented device here in question may be the only device 
now known to your Department which would comply with its needs, 
the exclusion of any other suitable device that possibly might exist, 
necessarily is restrictive of competition. This Office has consistently 
held that invitations to bid should not be drawn around or name 
particular makes or brands unless an opportunity is also afforded 
other bidders to offer substitute “or equal” items and that failure 
to do this cannot be justified on the basis that no other satisfactory 
item exists since the only way it can be definitely determined that 
such is the case where an advertised procurement is involved is by 
advertising appropriate specifications. 

It is stated that the specifications in this case should not be con- 
sidered restrictive inasmuch as the patented device is only one part 
of the stool. This Office has been informally advised that your De- 
partment estimates the cost of that device to bidders to be between 
10 and 12 per centum of the total cost of the stools. Also, it is under- 
stood that the holder of the patent is willing to make the manufac- 
factured mechanism available to other bidders at a stated price. It 
can hardly be doubted, however, that any limitation placed upon full 
and free competition in bidding tends to increase the cost of the pro- 
curement and under the law must be avoided if it is at all possible 
to do so. 

The conclusion is therefore required that, since a patented device 
was specified and the submission of alternate bids was not permitted, 
the invitation to bid advertised in this case is legally defective, and 
no award properly may be made thereunder. 
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[B-119398] 





Leaves of Absence—Annual—Transfers—Between Perma- 
nent and Temporary Positions—Permanent Employee Con- 
currently Holding Temporary Position—Lump-Sum Pay- 
ment 





Under the Annual and Sick Leave Regulations an employee who was volun- 
tarily furloughed from permanent position for purpose of accepting temporary 
contract employment for 2 months as consultant with the Commission on For- 
eign Economic Policy, and who resumed duties in permanent position without 
break in service, may have annual leave accrued in temporary position trans- 
ferred to credit in permanent position, and therefore lump-sum payment by 
the Commission for such accrued leave is not authorized. 32 Comp. Gen. 310, 
distinguished. 


Acting Comptroller General Weitzel to W. H. Richardson, Depart- 
ment of Health, Education and Welfare, April 28, 1954: 


Reference is made to your letter of March 15, 1954, requesting de- 
cision whether you may certify for payment the voucher therewith 
transmitted covering 32 hours of annual leave accrued to Mr. Howard 
S. Piquet, a contract employee of the Commission on Foreign Eco- 
nomic Policy. You state that your department is handling the 
“housekeeping functions” of that Commission, which expired April 
23, 1954 (see B-119004, March 8, 1954, 33 Comp. Gen. 384), and that 
Mr. Piquet, an employee of the Library of Congress, was granted 
leave without pay from that agency for the purpose of accepting 
temporary employment with that Commission. 

The contract of employment SA-1540, entered into between the 
employee and the Commission, contains the following provisions—— 

We desire to obtain your services as Consultant on matters pertaining to the 
work of the Commission on Foreign Economic Policy. 

It is agree that you will receive $50 per day beginning on November 16, 1953. 
It is anticipated that your services will be required regularly each day for 
approximately two months. Your headquarters will be Washington, D. C. 

This contract may be terminated on five (5) days written notice by either 


party. Your travel expenses including per diem in lieu of subsistence will be 
paid in accordance with the standard government travel regulations. 








It has been informally ascertained that upon completion of the tem- 
porary employment on January 17, 1954, he resumed duties in his per- 


manent position with the Library of Congress the following day, 
namely, January 18, 1954. 


nm 


—_—— — << 
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In view of the temporary character of the Commission on Foreign 
Economic Policy, the temporary employment of Mr. Piquet while on 
leave without pay from the Library of Congress does not appear to be 
open to objection under either the act of July 31, 1894, as amended, 5 
U.S. C. 62, or the act of May 10, 1916, as amended, 5 U.S. C. 58. See 
30 Comp. Gen. 386, covering a similar situation, except that the em- 
ployee’s leave account was under the act of March 14, 1936, 49 Stat. 
1161. 

In 32 Comp. Gen. 310, cited by you, it was held, quoting from the 
syllabus—— 

An employee who is appointed to a temporary position while on involuntary 
furlough from another agency is not regarded as having had a break in service 
so as to require the employee to serve the 90-day qualifying period required by 
section 203 (i) of the Annual and Sick Leave Act of 1951 in order to earn annual 
leave in the temporary position. 

Separation of an employee from a temporary position to which he was ap- 
pointed while on involuntary furlough from a permanent position in another 
agency is a separation from the service within the meaning of the act of Decem- 
ber 21, 1944, so as to require a lump-sum payment for any annual leave earned 
and unused in the temporary position; sick leave is not transferable to or from 
the temporary position. 

The case covered by that decision is to be differentiated from the in- 
stant one in that upon completion of the temporary employment here 
there was a return to the permanent position from which he had been 
voluntarily furloughed. In that decision the furlough was involun- 
tary and there was no resumption of duty in the position from which 
furloughed upon completion of the temporary employment. That 
decision, therefore, is not to be applied beyond the facts of that case. 

Section 30.701 (a) Annual Leave Regulations page L1-21 of the 
Federal Personnel Manual provides—— 

When an employee is separated from a position under this Act and reem- 
ployed in another position under the Act, without a break in service, his annual 
leave account shall be certified to the employing agency for credit or charge. 

While the employee was not “separated” from his position in the 
Library of Congress when furloughed, he was separated from the 
temporary position with the Commission January 17, 1954, and was 
restored to a pay status in the Library of Congress January 18, 1954— 
thus broadly was “reemployed in another position under the Act” 
within contemplation of those words as used in the regulation just 
quoted. Since there was no break in service the annual leave which 
accrued in the temporary position is transferable to his credit in the 
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Library of Congress under the above-quoted regulation. Accordingly, 
payment therefor out of funds for the Commission on Foreign Eco- 
nomic Policy is not authorized. 

Thus, the voucher which is returned herewith, may not be certified 
for payment. 


[B-119536] 


Telephones—Private Residences—Military Necessity—Stat- 
utory Prohibition Applicability 


~ 


The prohibition in section 7 of the act of August 23, 1912, as amended, against 
the expenditure of appropriated funds for furnishing telephone service to a 
Government officer or employee in a private residence or apartment is mandatory 
on the accounting officers of the Government, so that neither military necessity 
nor fact that Government and not officer is responsible for telephone in Air Force 
officer's private residence may be considered sufficient to permit payment of cost 
of such telephone service from appropriated funds. 


Comptroller General Warren to Major H. C. Jessup, Department of 
the Air Force, April 28, 1954: 


Reference is made to your letter of September 3, 1953, file reference 
NACF 100, addressed to the Commander, Seventeenth Air Force, 
which was forwarded to this Office by letter of March 31, 1954, from 
the Director of Finance, United States Air Force. Your letter trans- 
mitted Bureau Voucher No. 54-6 covering the installation of a tele- 
phone in the residence of Colonel Lester C. Hess, Chief of Staff in 
Headquarters Seventeenth Air Force, Fifth Air Division, and re- 
quested advice as to the propriety of the proposed payment. Also 
attached to your letter was a statement signed by Major General 
D. W. Hutchison, Commander, Seventeenth Air Force, Fifth Air 
Division, advising that Colonel Hess, as Chief of Staff, assumes com- 
mand in the General’s absence, and hence, it is imperative to have 
means of contacting him during off duty hours. The statement fur- 
ther indicates that telephones are not common in Morocco because of 
the high installation charges varying from $30 to $200; that only 
about 30 Americans in the area have telephones, and hence, a tele- 
phone for personal use is of little value since there is almost no one 
whom Colonel Hess could or would call except for business calls to 
headquarters; that the installation of a phone was a military neces- 
sity; and that except for such necessity Colonel Hess would not have 
elected to install a telephone. 
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Section 7 of the act of August 23, 1912, 37 Stat. 414, as amended by 
the act of April 30, 1940, 54 Stat. 175, codified as 31 U.S. C. 679, pro- 
vides in pertinent part as follows: 

Except as otherwise provided by law, no money appropriated by any Act shall 
be expended for telephone service installed in any private residence or private 
apartment or for tolls or other charges for telephone service from private resi- 
dences or private apartments, except for long-distance telephone tolls required 
strictly for the public business, and so shown by vouchers duly sworn to and 
approved by the head of the department, division, bureau, or office in which the 
official using such telephone or incurring the expense of such tolls shall be 
employed: * * * 


The language of this section is plain and comprehensive and con- 
stitutes a mandatory prohibition against the payment from appropri- 
ated funds of any part of the expense of furnishing telephone service 
to a Government officer or employee in a private residence, apartment 
or quarters, irrespective of the desirability or necessity of such service 
from an official standpoint, and has been so held in a long line of de- 
cisions. 19 Comp. Dec. 198; 22 id. 602; 4 Comp. Gen. 19; 7 id. 651; 
11 id. 87; id. 365; 15 id. 885; id. 963; 16 id. 59; 21 id. 239; id. 997; 26 
id. 668. 

The situation here presented is similar to that involved in the deci- 
sion of this Office dated January 11, 1939, A-99355. In that case a 
telephone had been installed in the private quarters of the officer in 
charge of the naval radio station at Cheltenham, Maryland. The 
officer had very little personal use for the telephone and, in fact, had 
requested its removal. However, it was considered by naval authori- 
ties not only desirable but essential that this officer be instantly avail- 
able for communication purposes 24 hours a day. Nevertheless, it 
was held in that decision that payment from appropriated funds for 
the service would be in contravention of the provisions of section 7 of 
the act of August 23, 1912, 37 Stat. 414 supra. Another similar case, 
even stronger than the present, appears in 21 Comp. Gen. 997, where 
telephones were installed because of military necessity in Govern- 
ment-owned official quarters located on a naval base, but there also 
it was held that appropriated funds could not be used. 

It may be, as set forth in the enclosures to your letter of September 
3, 1953, that military necessity requires that there be some means of 
communication whereby Colonel Hess can be contacted during off- 
duty hours. However, so far as telephone service is concerned, the 
above-quoted prohibition is mandatory and leaves no room for the 
exercise of discretion on the part of the accounting officers of the 
Government with reference to the matter. Hence neither military 
necessity nor the fact that the telephone was installed by direction of 





532 DECISIONS OF THE COMPTROLLER GENERAL [33 


the Commander, Seventeenth Air Force, Fifth Air Division, and not 
by Colonel Hess, and that Colonel Hess neither requires nor desires a 
telephone in his home residence for personal or private use, may be 
considered sufficient to permit payment of the cost of the telephone 
service from appropriated funds. Cf. 18 Comp. Gen. 502; 21 id. 905; 
32 id. 431. 

Accordingly, the voucher, which is returned herewith, may not be 
certified for payment. 


O 
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[B-118109] 


Contracts—Cost Reimbursable—Cost-Plus-Percentage-of- 
Cost Prohibition—Payment Procedure 


Prime contractors holding cost reimbursable contracts entered into with the 
Department of the Army during the Korean emergency, who procured installa- 
tion of facilities and other services on a “cost-plus-a-percentage-of-cost,” “advise- 
price,” or “price to be negotiated” basis may be reimbursed the reasonable price 
for the services and supplies as determined or agreed upon by the contracting 
officer based upon recognized commercial standards and procedures as prescribed 
by this Office; this procedure excludes transactions where collusion or fraud may 
be indicated. 

Acting Comptroller General Weitzel to the Secretary of the Army, 


May 3, 1954: 


Reference is made to second endorsement dated December 18, 1953, 
from the Office of the Chief of Finance, Department of the Army 
(FINEY 167/81290 Chrysler Corporation), transmitting a request by 
Colonel J. B. Rothnie, F. O., U. S. Army, Philadelphia, Pennsylvania, 
for an advance decision as to whether payment is authorized on the 
accompanying nine vouchers in the total sum of $734,259.60 stated in 
favor of Chrysler Corporation, Detroit, Michigan, under contract No. 
DA-36-034-ORD-740 dated February 1, 1952, covering procurement 
and installation on a cost-reimbursement basis of certain facilities in 
the contractor’s plant at Newark, Delaware, or elsewhere, as approved 
by the contracting officer. 

It appears that as the contractor claimed reimbursement of pay- 
ments made to various subcontractors, the Army Audit Agency issued 
disallowances of the costs involved—“‘Notice of Costs Suspended 
and/or Disapproved” (DD Form 396)—for the stated reason that the 
“Subject costs represent work performed on a cost plus a percentage of 
cost basis, which is specifically prohibited by Section 4 (b) of PL 
413-1947.” Following these disallowances, apparently required under 
General Audit Policies initiated in January 1953 and finalized in 
Audit Instruction No. 200-17, dated July 24, 1953, as amended by 
Change No. 1, dated December 8, 1953, deductions of the amounts 
claimed were effected administratively from reimbursement vouchers 
paid from time to time extending back to January 1953, which amounts 
are now reclaimed. 

At a conference with representatives of your Department on April 
8, 1954, it was disclosed that problems similar to those presented for 
consideration in Colonel Rothnie’s request with respect to the vouchers 
under the Chrysler contract have been encountered under many other 
contracts. It was brought out that a survey to date shows that there 
are involved thousands of vouchers covering proposed payments under 
56 prime contracts to approximately 400 subcontractors in a total 
amount estimated in excess of $5,000,000, some of which have also been 
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submitted for advance decision or direct settlement by this Office. In 
view of the volume of the transactions involved and the representations 
and recommendations presented on behalf of the Department of the 
Army at the conference, I am addressing this to your personal at- 
tention. 

The general situation which existed at the time the expenses were 
incurred under the Chrysler and similar undertakings is described in 
a memorandum submitted at the conference. Briefly, it appears that 
all of the prime contracts involved were entered into during the Korean 
emergency and at a time when the Department of the Army was 
mobilizing every resource in an effort to create a production base 
capable of turning out munitions in quantities deemed essential for 
the adequate defense of the United States. In that emergency it was 
necessary for the contractors to make immediate arrangements for the 
expansion of private and governmental production facilities for the 
fulfilment of Army requirements. 

Due to the exigencies of the situation, in many cases the nature, 
quantity and probable cost of the work, especially for installation and 
rehabilitation of equipment and machinery, were not known and could 
not be ascertained with any reasonable degree of accuracy. Subcon- 
tractors either would not perform installation work on a fixed-price 
basis or else would request exorbitant prices in order to protect them- 
selves against all the possible contingencies accompanying a rising 
market in labor and materials and unanticipated work. Prime con- 
tractors, frequently at the insistence of the contracting officer, rejected 
such exorbitant proposals and instructed the work to proceed subject to 
later price determinations. In such instances the primary concern 
was the reduction of cost to the Government. Many subcontractors 
were authorized to start work with the understanding that price agree- 
ments would subsequently be negotiated when the extent and cost 
of the work to be performed could be determined. In such cases pur- 
chase orders were issued and subcontracts were executed after the 
work was done, based on negotiation of a fair and reasonable price. It 
is stated further that, notwithstanding such freedom of action, the 
prime contractors were required by the contracting officers to make 
every effort to protect the interests of the Government in subcontract- 
ing so as to insure that the expenditures made were reasonable and 
properly allocable to the contracts. 

The face sheet of the Chrysler contract shows that it was entered 
into under authority of Title II of the First War Powers Act, 55 Stat. 
838, as amended by Public Law 921, 81st Congress, 64 Stat. 1257, and 
Executive Order No. 10210, dated February 2, 1951, which contain pro- 
visions expressly prohibiting the use of the cost-plus-a-percentage-of- 
cost system of contracting. This prohibition is also set out in the appli- 
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cable regulations—Joint Regulations of the Armed Forces—to the 
effect that negotiated contracts may be of any type which will promote 
the best interests of the Government, “except that under no circum- 
stances shall the cost-plus-a-percentage-of-cost system of contracting 
be used, or allowed to be used for any subcontract under a Department 
contract.” 32C. F. R. 402.401. 

Article I-A-6 of the Chrysler contract provides that all purchase 
orders issued by the contractor for the installation, acquisition, or 
manufacture of the facilities shall be subject to written approval of 
the contracting officer, and Article I-C, “Consideration,” provides that 
“the Contractor shall receive reimbursement for all expenditures as 
provided in Article II of Title I of this contract.” Article II—A, 
“Reimbursement for Contractor’s Expenditures,” provides in part: 

1. The Contractor shall be reimbursed, in the manner hereinafter provided, 
for all such costs and expenditures under this contract as may be approved 
or ratified by the Contracting Officer. The principles for determination of costs 
outlined in Part 2, Section XV of the Armed Services Procurement Regulations 
in effect as of the date this contract is executed shall be binding upon the Gov- 
ernment and upon the Contractor and said principles are hereby incorporated by 


reference in and made a part of this contract. In accordance with said principles 
the Contractor shall be reimbursed for, but not limited to, the following costs: 


* - * * * * * 

e. For the installation of facilities acquired or manufactured hereunder, 
when effected by persons other than the Contractor: The net invoice price to the 
Contractor of the installation. 

Article V-E, “Definitions,” provides that the term “subcontracts” 
includes purchase orders under this contract. 

The vouchers submitted by Colonel Rothnie cover the alleged cost 
of facility and machine tool installations made by various subcontrac- 
tors of Chrysler and have been certified by the contracting officer’s 
representative under the contract as being correct and proper for pay- 
ment subject to the advance decision requested. They are supported by 
copies of purchase orders ranging from a few dollars to over $50,000, 
each issued by the contractor and approved by the contracting officer’s 
representative, and by original invoices covering the supplies and 
services identified in the purchase orders. Examination of one of the 
purchase orders, No. TAE 51189, and attached exhibits indicates that 
the contractor’s understanding with this subcontractor was to make 
payment of certain undetermined costs to be incurred in the future, 
plus a percentage of such future costs—the form of contracting with 
its attendant vice which is condemned by the cost-plus-a-percentage- 
of-cost prohibition. Muschany v. United States, 324 U. S. 49, 61-63. 
Some of the other purchase orders submitted apparently represent 
negotiated settlements of the claims of the subcontractors involved, 
after completion of the work, so as to reduce to fixed amounts the sums 
to be paid on account of transactions entered into on an “advise price” 
or “price to be negotiated” basis. All the purchase orders are sup- 
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ported by invoices which bear certifications on behalf of the Govern- 
ment and the contractor indicating respectively that the work has been 
satisfactorily completed and that the contractor has issued its checks 
in payment therefor. 

Two grounds are advanced by the contractor for payment of the 
amounts claimed on the vouchers, as set out in a brief submitted there- 
with. The first and primary ground is that Chrysler, having dili- 
gently protected the Government’s interests by arriving at fixed prices 
with each subcontractor and certifying to the reasonableness of such 
prices, the charges incurred and approved by the contracting officer’s 
representative clearly are allowable items of cost for which the Gov- 
ernment is obligated to make reimbursement under the terms of the 
prime contract. The second or alternative ground, in the event the 
purchase orders are found to be void because of the use of an unauthor- 
ized system of contracting, is that the facts give rise to an implied 
contract obligating the Government to pay the reasonable value of the 
items furnished for its benefit, as evidenced by the fixed prices agreed 
upon between the parties stipulated in the purchase orders. 

A policy prohibition such as has been established by the provisions 
of the statute cited as authorization for the Chrysler contract and 
similar statutes dealing with Government procurement, e. g., section 
4 (b) of the Armed Services Procurement Act of 1947, 62 Stat. 23 (41 
U. S. C. 153), cited as the basis for the Army Audit Agency action, 
together with the implementing regulations, can hardly be regarded 
as a mere directive to the contracting agency but necessarily must be 
treated as a prohibition to all contracting parties in the field to which 
it applies, contractors and subcontractors alike. Where a subcontract 
violative of the prohibition is made—in whatever form or disguise—it 
is plainly invalid at least insofar as establishing an obligation on the 
Government to make reimbursement of an amount representing the 
subcontractor’s claimed costs plus a percentage of such costs. The 
question presented is one of public policy—not a mere settlement of 
adversary rights between the subcontractor and the contractor, or the 
contractor and the Government. Hence, the reasonableness or exces- 
siveness of the ultimate subcontract amount is without legal signifi- 
cance. Even in instances where the result might appear favorable to 
the Government, enforcement of such subcontracts as legal obligations 
manifestly would serve to destroy the safeguards intended by the pro- 
hibition and lessen its effectiveness in the prevention of abuses in other 
cases. Furthermore, I concur in the view expressed in the opinion 
of the Procurement Law Division, TJAGO, quoted in Change 1 of 
the Audit Instruction No. 200-17, that “advise price” and “price to 
be negotiated” subcontracts, as well as transactions evidenced by 
contracts or purchase orders issued after performance has been sub- 
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stantially completed, have attributes which, depending upon the par 
ticular factual situation, may constitute a violation of the statutory 
prohibition, pointing up the necessity of appropriate determinations 
on a case-by-case basis. Cf. B-115690, July 21, 1953, and B-110609, 
January 14, 1954 (33 Comp. Gen. 291). 

As urged in Chrysler’s brief, it is well established that where goods 
are furnished or services are rendered on the request or order of an 
officer authorized to contract for the United States, but the contract 
itself is void, there is recognized an obligation on the United States 
to pay the value of such goods and services actually furnished as upon 
an implied contract for a guantum meruit. See Pacific Maritime As- 
sociation v. United States, 123 C. Cls. 667, 675-677, and authorities 
there cited. Cf. Baltimore & Ohio Railroad Company v. United 
States, 261 U.S. 592, 597-598. 

Thus, holdings in decisions of this Office, portions of which are 
quoted in Audit Instruction No. 200-17, have authorized reimburse- 
ment, as upon an implied contract for guantum meruit, where the sub- 
contracts were found under the facts and circumstances considered in 
those cases to be violative of the cost-plus-a-percentage-of-cost pro- 
hibition. These decisions, of course, were not intended as prescribing 
a rule or method for measuring guantum meruit or reasonable value 
for application generally, or as precluding the adoption of appropri- 
ate measures designed to protect the interest of the Government in 
cases of this character. 

In connection with Chrysler’s contentions to the effect that, by the 
exercise of control through close supervision over the subcontractors, 
fair and reasonable prices had been negotiated to the bests interests of 
the United States, the Army auditor has furnished the following perti- 
nent information. The fairness and reasonableness of the prices in 
question were Chrysler’s determinations, solely, and in no instances 
was any audit work, including floor checks, performed on the records 
of the subcontractors by Chrysler’s internal audit staff. Hence, con- 
siderable doubt arises as to whether the contractor exercised the de- 
gree of skill and care commensurate with its responsibilities under 
the prime contract so as to adequately protect the Government’s 
interests. 

Furthermore, there has been submitted no evidence to show that-- 
before approving the purchase orders or after the amounts thereof 
were disallowed by the Army Audit Agency and deducted from the 
vouchers paid in reimbursement of costs claimed by the contractor— 
appropriate findings were made by the Department of the Army that 
the price determinations by Chrysler are in fact fair and reasonable. 
It seems evident that such findings should be regarded as a pre- 
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requisite to payment in each case; that the findings should be predi- 
cated upon a careful consideration of all the facts and circumstances 
involved, including those established through appropriate engineer- 
ing analyses and determinations, and by the utilization of regular 
audit investigations and procedures available at the contract site. In 
the absence of such finders, there exists a reasonable basis for con- 
cluding that the contracting officer has not fully performed his duties. 

At the recent conference, it was suggested that present procedures 
are unfair to Army contractors who entered into the nonprofit facil- 
ity contracts involved because they are required to wait many months 
for reimbursement and must engage special counsel to prosecute 
claims for recovery of money to which they are entitled. It was 
urged that this has tended to strain Army-contractor relationships, 
and that serious consequences may result from failure on the part of 
the Department to make payment in that the Government may be 
subject to actions for breach of contract: In the light of these con- 
siderations, the adoption of a special procedure for processing reim- 
bursements claimed in these cases was recommended. Recognizing 
that such action would be desirable from the standpoint of the Gov- 
ernment as well as the contractors involved, the following procedure 
is approved, provided its application is limited to existing cases 
similar in nature and origin to the particular transactions presently 
for consideration, but not including those transactions where collu- 
sion or fraud may be indicated, and provided also that such other 
appropriate steps are taken as may be necessary to protect the inter- 
ests of the Government: 

a. The contracting officer or his authorized representative will 
review the subcontracts and purchase orders and will agree upon or 
determine the prices to be paid where found to be fair and reasonable, 
based upon the following considerations : 

(1) Comparison of subcontractors’ rates with rates charged for 
commercial work. 

(2) Comparison of subcontractors’ rates with appropriate prevail- 
ing rates for the same type of work performed within the geographi- 
cal area. 

(3) The controls exercised by prime contractor over costs incurred 
by its subcontractors. 

(4) Engineering evaluation and price analysis of the work per- 
formed to determine the fairness and reasonableness of the subcon- 
tractor’s total price for which the prime contractor seeks reimburse- 
ment. 

(5) Whether the cost for which the prime contractor seeks reim- 
bursement is actually higher or lower than the initial price proposal 
requested by the subcontractor where one was made. 
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(6) Whether the subcontractor is affiliated with the prime con- 
tractor as a subsidiary company or operates under common manage- 
ment of ownership. 

(7) Audit report of subcontractor’s records and accounts. 

b. A responsible official of the prime contractor will certify that 
the subcontract price is fair and reasonable and that the number of 
hours and the quantity of materials involved are not excessive. Such 
certifications will be attached to the vouchers for reimbursement. 

c. Prior to final determination by the contracting officer, review 
will be accomplished by Boards of Award and/or Boards of Review, 
as appropriate. 

d. The contract file will be completely documented to reflect the 
findings of the contracting officer and the basis for approval of each 
subcontract price, and reimbursement will be made upon execution of 
a release by the prime contractor. 

e. The General Accounting Office regional audit offices having 
cognizance of the prime contracts involved will be notified of all 
cases handled under this procedure, and it is understood that the 
approval of this procedure will not be construed as restricting the 
functions of the General Accounting Office. 

The Chrysler vouchers submitted with Colonel Rothnie’s request 
are returned herewith in order that they may receive further admin- 
istrative consideration under the foregoing procedure. 


[B-118903] 


Vehicles—“Field Ambulances” Adapted From Panel 
Trucks—Classification as Passenger Vehicle or Truck 

“Field ambulances” described as being basically one-ton panel trucks adapted 
at the factory to ambulance use by the addition of special equipment, which, 
as completed, are designed and constructed solely to transport the sick or injured 
and not freight, clearly are passenger vehicles and not trucks, and therefore the 
purchase of such vehicles is subject to the prohibition in section 5 of the act of 
July 16, 1914, as amended, against purchase of passenger motor vehicles with- 
out specific authorization. 29 Comp. Gen. 213, amplified. 

Acting Comptroller General Weitzel to the Chairman, Atomic En- 
ergy Commission, May 4, 1954: 


In the course of the audit conducted by General Accounting Office 
auditors at the Atomic Energy Commission Operations Office, Oak 
Ridge, Tennessee, it was determined that said Office had procured 
during fiscal year 1953 three ambulances in addition to the number 
of passenger vehicles authorized for that period. 

Section 5 (c) of the act of July 16, 1914, as amended by section 16 (a) 
of the act of August 2, 1946, 60 Stat. 810, 5 U. S. C. 78, provides in 
pertinent part as follows; 
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(a) Unless specifically authorized by the appropriation concerned or other 
law, no appropriation shall be expended to purchase or hire passenger motor 
vehicles for any branch of the Government other than those for the use of the 
President of the United States, the secretaries to the President, or the heads of 
the executive departments enumerated in section 1 of this title. 


* * * * = * * 


(c) Unless otherwise specifically provided, no appropriation available for 
any department shall be expended— 


(1) to purchase any passenger motor vehicle (exclusive of busses, ambulances, 

and station wagons), at a cost, completely equipped for operation, and including 
the value of any vehicle exchanged, in excess of the maximum price therefor, if 
any, established pursuant to law by a Government agency and in no event more 
than such amount as may be specified in an appropriation or other Act, which 
shall be in addition to the amount required for transportation; * * * 
It is evident from the foregoing that the Congress, by excluding them 
from the restriction therein provided with respect to the purchase 
price for other passenger vehicles, has classified ambulances as pas- 
senger vehicles and thus subject to the prohibition against purchase 
without specific authorization. 

Accordingly, by letter of January 11, 1954, the General Account- 
ing Office Regional Audit Office, Atlanta, Georgia, questioned the Oak 
Ridge Atomic Energy Commission office regarding the procurement 
of these ambulances. The manager of the Oak Ridge office replied 
by letter of January 22, 1954, stating that since the ambulances were 
basically panel trucks converted to ambulance tse they were believed 
to be properly classifiable as trucks rather than passenger vehicles— 
citing as analogous Office decision of November 8, 1949, B-89913, 29 
Comp. Gen. 213, pertaining to suburban carryalls—and hence were 
not within the prohibition on the purchase of passenger vehiclés. 

This appears to involve a misunderstanding and misinterpretation 
of the decision of November 8, 1949, B-89913. That decision was 
intended for application only to certain hybrid dual-purpose vehicles 
which combined the construction features and the functions of both 
passenger and freight vehicles, and was not intended to mean that 
any vehicle embodying construction features of a truck should be clas- 
sified as a truck. While it long has been held that the design and con- 
struction of a vehicle rather than the purpose for which it is intended 
to be used by the agency acquiring it is the determining factor in its 
classification (21 Comp. Dec. 116; 23 id. 19; 26 id. 879; 3 Comp. Gen. 
900; 8 id. 636; A-27490, June 8, 1929; A-36376, April 28, 1931; 
B-30391, April 20, 1943), it is obvious that the design and construc- 
tion to be considered must be that of the whole completed vehicle and 
not that of any component part taken alone. 

The ambulances here in question, known as “field ambulances,” are 
described in the letter of January 22, 1954, from Oak Ridge as being 
basically one-ton panel trucks adapted at the factory to ambulance 
use by the addition of special equipment, such as chair-cots and hold- 
ers, medicine cabinets, stretchers, lights, partitions back of the driv- 
er’s seats, safety glass windows, storage locker seats, the lining of the 
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sides and ceilings with fiber board, and the installation of linoleum 
floors. It is stated therein that these vehicles are usually used on con- 
struction projects where rough terrain and the lack of paved roads 
render use of the so-called metropolitan type of ambulance imprac- 
tical or impossible. 

It is apparent from the above that these vehicles as completed are 
designed and constructed solely to transport the sick or injured, not 
freight, and hence clearly are passenger vehicles. The mere fact that 
the manufacturer utilized truck chassis as the basic vehicles in con- 
structing these ambulances does not warrant their classification as 
trucks. It is apparent that the truck chassis were used solely because 
of their rugged construction and consequent ability to stand up under 
adverse conditions of use and traverse rough terrain without paved 
roads. Such ruggedness and ability to travel cross country do not re- 
quire or permit the classification as a truck of a vehicle otherwise de- 
signed and constructed solely to carry passengers. Even though these 
ambulances were originally manufactured as trucks, they were so al- 
tered structurally and in a manner of such permanence prior to their 
acquisition as to destroy their character and primary usefulness as 
trucks and require their classification as passenger vehicles. C7. 
B-62865, January 30, 1947, and B-115608, June 16, 1953. 

Accordingly, the procurement of these ambulances in excess of the 
number of passenger vehicles authorized for the Atomic Energy Com- 
mission by the Independent Offices Appropriation Act for 1953, 66 
Stat. 395, was improper. However, since such procurement was based 
upon a misinterpretation of Office decision of November 8, 1949, B- 
89913, 29 Comp. Gen. 213, no further action will be taken in the mat- 
ter by this Office, but action should be taken by your agency to pre- 
vent its recurrence. 


[B-119468] 


Compensation—Erroneous Promotions—Whitten Rider— 
Refund Requirements 


Employees who were given promotions, which subsequently were held by the 
Civil Service Commission to be in violation of the service-in-grade requirement 
of section 1310 (c) of the act of November 1, 1951 (Whitten Rider), are re- 
quired to refund the excess salary received during the period the erroneous pro- 
motions were in effect, notwithstanding the employees were without fault in the 
matter. 


Acting Comptroller General Weitzel to the Secretary of the Interior, 
May 5, 1954: 


Reference is made to letter of January 4, 1954, from the Adminis- 
trative Assistant Secretary, requesting a decision as to whether the 
certifying officer may be relieved from the necessity of requiring re- 
funds from three employees of the Helium Division, Region VI, 
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Bureau of Mines, Amarillo, Texas, in the amounts of $923.47, $66.90 
and $466.57, respectively. 

It appears that three employees were given promotions which the 
Civil Service Commission held subsequently to be in violation of the 
Whitten Rider, section 1310(c) of the act of November 1, 1951, 65 
Stat. 758, requiring service in grade of one year before being promoted 
to the next highest grade or in some instances the next two higher 
grades. The promotions had been given Civil Service approval Oc- 
tober 29 and November 1, 1951, and were administratively authorized 
November &, to be effective November 11, 1951. It is stated that the 
regional office did not receive the new Whitten Rider instructions 
until November 6, 1951, and that the objection to the promotions in 
question was not brought to the attention of your department until 
a Civil Service inspection in March 1953. Corrective action as rec- 
ommended by the Civil Service Commission was not taken until Sep- 
tember 27, 1953, due to the fact that the Bureau of Mines desired to 
make sure that all legal aspects were fully considered before final 
action. 

In the letter of January 4, it-is urged that collections should not 
be made from the employees on the ground, in substance, that under 
the terms of the first Whitten Rider the Civil Service Commission 
could and did give advance approval to all three of the promotions 
and that the Bureau of Mines processed the actions on the assump- 
tion that the Civil Service Commission had considered and approved 
the promotions. Also, it is pointed out that the promotions were ac- 
cepted by the employees in good faith; that they are not responsible 
in any way for the corrective actions required and that to call upon 
them for financial reimbursement at this late date would be unjust. 

The first Whitten Rider in effect prior to November 1, 1951, 64 Stat. 
1066, contained no specific provision requiring any time in grade be- 
fore promotion to a higher grade. However, in accordance with the 
general objective of that statute, the Civil Service Commission 
amended its regulations effective December 1, 1950, to require six 
months’ service in grade before an employee could be promoted to a 
higher grade, but permitting promotion of two grades at one time 
if he was being advanced from any grade below GS-10. The regula- 
tions (section 8.109) were further amended effective July 10, 1951, 
to provide, in pertinent part, as follows: 

(b) No person shall be appointed or promoted to a position in any grade from 
GS-6 to GS-11 inclusive (or equivalent) which is more than two grades, or to a 
position in grade GS-12, or higher (or equivalent) which is more than one grade 
above the lowest grade held by him in the Federal civil service within the pre- 
ceding six months under indefinite or permanent appointment. 


(c) The Commission by prior general or specific approval may permit excep- 
tions in the interest of the service to the restrictions in this section. 


The submission of a proposed promotion to the Civil Service Com- 
mission for approval or even the approval by that agency prior to 
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November 1, 1951, the effective date of the second Whitten Rider 
(section 1310 of the act of November 1, 1951), may not be regarded 
as a promotion so as to satisfy the more rigid requirements of that 
statute which superseded the regulations of the Civil Service Com- 
mission in effect prior thereto. See Departmental Circular 671, sup- 
plement No. 2, dated December 14, 1951, issued by the Commission. 
That is to say, the promotions could not be consummated until placed 
in effect by the appointing authority. In the instant case before such 
action could be taken the above statute was enacted and became con- 
trolling on and after November 1, 1951. 

As the promotions were in contravention of a restriction in a public 
law of which all persons are presumed to have knowledge, this Office 
is without authority to grant relief in these cases, irrespective of the 
fact that the employees were without fault in the matter. See 31 
Comp. Gen. 305, 564. Accordingly, the employees should be instructed 
to make refunds of the excess salaries received during the period the 
erroneous promotions were in effect. 

In view of the amounts involved the refunds may be permitted to 
be made in installments extending over a reasonable period of time. 


[.B-113252] 


Contracts—Cost-Plus—Bid Preparation Expenses 


Cost-plus-a-fixed-fee contractors who incur expenses in connection with the cur- 
rent unsuccessful bidding for contracts may apportion such expenses as reim- 
bursable items of indirect cost to the cost-plus-a-fixed-fee contracts being per- 
formed, provided that it is administratively authorized and determined that such 
charges are reasonable and equitable. See B-113252, March 31, 1953, modified. 
Acting Comptroller General Weitzel to the Secretary of Defense, 


May 6, 1954: 


Reference is made to letter of November 23, 1953, from the Assistant 
Secretary of Defense (Comptroller), requesting reconsideration of 
the matter set forth in Office letter of March 31, 1953, to you, relative 
to the policy adopted by the several departments within the Depart- 
ment of Defense to include as allowable items of expense under cost- 
plus-a-fixed-fee contracts an apportioned cost of the unsuccessful bid- 
ding expenses incurred by the contractor in the normal conduct of its 
business. 

In the letter of March 31, 1953, B-113252, there was brought to your 
attention the specific case arising under contract No. Nobsr—42001, 
entered into between the Department of the Navy and Engineering 
Research Associates, Incorporated, where the contractor was reim- 
bursed as an allowable charge against that contract the prorated cost: 
incurred in its unsuccessful bidding activities to obtain other business. 
It was the opinion of this Office that, since those activities appeared to 
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be in the nature of “Selling and distribution activities not related to 
the contract products,” payment of the costs resulting therefrom was 
precluded by paragraph 15-205(q) of Section XV of the Armed Serv- 
ices Procurement Regulation, entitled “Contract Cost Principles.” 

In requesting further consideration of the matter, the Assistant 
Secretary states that in the preparation of the cited paragraph of the 
regulation it was not contemplated that it would be construed to 
exclude a fair apportionment of unsuccessful bidding expenses. To 
rectify the situation he proposed to include in a pending revision of 
the pertinent paragraph of the regulation the following provision: 

15-320.4 Bidding Expenses. Current bidding expenses of both successful and 
unsuccessful bids normally will be treated as indirect expenses and apportioned 
currently to all business of the contractor, in which event no bidding expenses 
of past accounting periods will be chargeable to defense contracts. However, 
where it is the contractor’s established practice to treat bidding expenses by some 


other method, such method may be acceptable if the results are considered to 
be equitable. 


Reviewing the matter in the light of the information set forth in 
the Assistant Secretary’s letter of November 23, 1953, I am in accord 
with the conclusion that current unsuccessful bidding expenses may 
be regarded as indirect costs properly for apportionment as a reim- 
bursable item to cost-plus-a-fixed-fee contracts being performed by a 
contractor, if it be determined that such charges are reasonable and 
equitable. However, in order to clarify the language of the last sen- 
tence of the proposed revision and to emphasize the fact that the 
element of reasonableness should apply to all acceptable accounting 
methods, it is suggested that such sentence be amended to read as 
follows: 


* * * However, the contractor’s established practice may be to treat bidding 
expenses by some other recognized method. Regardless of the method used the 
results obtained may be accepted only if found to be reasonable and equitable. 


With this qualification, this Office perceives no objection to the inclu- 


sion of the provision in the revised regulation proposed by your 
Department. 


[B-119104] 


Bills of Lading—Government—Consignee’s Certificate of 
Delivery Requirement 

Carrier which transported enlisted man’s household effects under Government 
bill of lading may not be allowed payment unless voucher is accompanied by 
consignee’s certificate or signed statement that the shipment was delivered in 
apparent good order and condition. 

Acting Comptroller General Weitzel to Captain J. M. Weidner, 
United States Marine Corps, May 6, 1954: 


By first endorsement dated March 1, 1954, the Commandant of the 
Marine Corps forwarded your letter of February 26, 1954, requesting 
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advance decision as to the propriety of payment of a voucher stated 
in favor of Howard Van Lines, Inc., in the amount of $471.75 cover- 
ing transportation, including accessorial services, of household goods 
of Technical Sergeant Jimmie H. Key, U. S. Marine Corps, shipped 
from Lexington Park, Maryland, to San Antonio, Texas, on Govern- 
ment bill of lading N-31650685, issued December 8, 1953. 

The bill of lading covering the involved shipment provides for 
storage in transit at destination, San Antonio, Texas, and the con- 
signee thereon is Technical Sergeant Jimmie H. Key. The packing 
services were performed by the Lexington Park Transfer and Storage 
Company as agent of the Howard Van Lines, Inc., which was the 
initial and only carrier involved in the shipment. The consignee’s 
certificate of delivery at San Antonio on December 17, 1953, is signed 
by one L. Ray Kilborn for Howard Van Lines, Inc. It is stated in 
your letter that it is anticipated that supplemental bill will be received 
for storage and delivery of the goods when final delivery is effected 
from the storage in transit warehouse to final destination. Your doubt 
as to the propriety of payment arises because of the fact that there is 
no evidence that the goods have been delivered to the owner whose 
name is shown as the consignee. 

The Government bill of lading, Standard Form No. 1103, used in 
this case, embodies, among the provisions to which the forwarding of 
the shipment covered thereby is made subject, the following : 

It is mutually agreed and understood between the United States and carriers 
who are parties to this bill of lading that—— 

1. Prepayment of charges shall in no case be demanded by carrier, nor shall 
collection be made from consignee. On presentation of this bill of lading, 
properly accomplished and attached to freight voucher prepared on the authorized 


Government form, to the office indicated on the face hereof, payment will be 
made to the last carrier, unless otherwise specifically stipulated. 


Also under the caption “Instructions”, on the back of the bill of 
lading, appears the following: 

* * * The consignee on receipt of the shipment will sign the consignee’s cer- 
tificate on the original bill of lading and surrender the bill of lading to the last 


carrier. The original bill of lading then becomes the evidence upon which settle- 
ment for the service will be made. * * * 


In view of the foregoing provisions of the Government bill of 
lading for payment of charges upon presentation of the bill of lading 
properly accomplished, which clearly contemplates the execution by 
the consignee of the certificate of delivery showing receipt of the ship- 
ment at destination, and since the consignee in this case, Technical 
Sergeant Jimmie H. Key, has not executed such certificate, there is no 
legal basis for the payment of the amount claimed. In order to justify 
payment of the amount claimed, there should be obtained from the 
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consignee a certificate or statement over his signature that the house- 
hold goods in question have been delivered in apparent good order 
and condition, except as otherwise noted therein, showing any excep- 
tions for loss or damage in the shipment as delivered. 

Accordingly, payment on the voucher, which is returned herewith, 
is not authorized. 


[B-119746] 


Appropriations—Transfers Within Departments and Estab- 
lishments for Defense Activities—Employee Investigations 


Investigations of employees pursuant to program prescribed by Executive Order 
No. 10450, while being in the interest of national security, do not constitute a 
“defense activity” or a responsibility relating to the “national defense” within the 
meaning of section 1310 of the Supplemental Appropriation Act, 1954, which 
provides that appropriations or funds available for salaries and expensts to any 
agency in the executive branch of the Government shall be transferred to any 
defense activity under jurisdiction of the agency in such amounts as may be 
necessary for discharge of responsibilities relating to the national defense as- 
signed to that agency. 


Acting Comptroller General Weitzel to the Secretary of Commerce, 
May 10, 1954: 


Reference is made to your letter of April 16, 1954, requesting to be 
advised whether section 1310 of the Supplemental Appropriation Act, 
1954, 67 Stat. 437, permits funds appropriated for salaries and ex- 
penses of the various bureaus of the Department of Commerce to be 
transferred to the Office of the Secretary to finance investigations, 
under Executive Order No. 10450, dated April 27, 1953, of employees 
throughout the Department. 

Section 1310 of the act referred to above provides, as follows: 

During the current fiscal year, personnel and appropriations or funds avail- 
able for salaries and expenses to any department, agency, or corporation in the 
executive branch of the Government, shall be transferred to any defense ac- 
tivity under the jurisdiction of such department or agency in such numbers or 
amounts as may be necessary for the discharge of responsibilities relating to the 


national defense assigned to such department, agency, or corporation by or pur- 
suant to law. 


Language similar to that contained in section 1310 was first inserted 
in the Third Supplemental Appropriation Act, 1951, 65 Stat. 61, as a 
proviso to the appropriation “Expenses of Defense Production.” An 
examination of the legislative history thereof discloses the intention 
of the Congress in inserting such provision was that, by authorizing 
the use of regular appropriations to carry out any national defense 
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activities assigned to the various agencies under the Defense Produc- 
tion Act of 1950, 64 Stat. 798, or other law, the agencies should realign 
their nondefense programs so as to absorb to the extent possible the 
cost of such defense activities from regular appropriations for salaries 
and expenses. In view thereof, question as to whether funds of the 
various bureaus may be transferred to the Office of the Secretary to 
finance investigations throughout the Department under Executive 
Order No. 10450 depends upon the question as to whether such in- 
vestigations properly may be considered to constitute a “defense ac- 
tivity” or a responsibility relating to the “national defense” within the 
meaning of section 1310. 

The purpose of the investigations conducted pursuant to the Execu- 
tive order is set forth in sections 2 and 8(a) thereof as being to insure 
that the employment and retention in employment in the Federal 
service of the person investigated is consistent with the interests of 
the national security. ‘The provisions of the Executive order are not 
limited to only those agencies or bureaus engaged in defense activities 
but are applicable to all departments and agencies of the Government. 
Consequently, it seems clear that the program prescribed by Execu- 
tive Order No. 10450, while being in the interest of national security, 
constitutes neither a “defense activity” nor a responsibility relating to 
the “national defense” required by section 1310 of the Supplemental 
Appropriation Act, 1954, as a prerequisite to the transfer of funds con- 
templated thereunder. 

Accordingly, you are advised that the proposed transfer of funds is 
not authorized. 


[B-116781] 


Pay—Drill—National Guard—Minimum Personnel Attend- 
ance Requirements 


Pertinent National Guard regulations concerning pay for drills, etc., do not re- 
quire the presence of a minimum number of personnel at a drill or period of 
instruction as a condition precedent to payment of armory drill pay to an en- 
listed man attending such drill or period of instruction, and therefore a National 
tuard enlisted man who attended drills at which he was the only individual 
present may be paid armory drill pay for such drills. 8 Comp., Gen. 373, dis- 
tinguished. 


Acting Comptroller General Weitzel to Colonel J. E. Allen, Depart- 
ment of the Army, May 12, 1954: 


By first endorsement dated August 24, 1953, the Chief of Finance 
referred to this Office your letter of August 5, 1953, requesting an 
advance decision as to the propriety of making payment on an armory 
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drill payroll of the Medical Detachment, 708th Anti-aircraft Artillery 
Gun Battalion (90MM), Pennsylvania National Guard, for the pe- 
riod from February 22 to April 30, 1953, which shows that only one 
individual attended six of the ten drills ordered for that period. 

As indicated in your letter, paragraph 14, National Guard Regula- 
tions No. 45, July 14, 1952, states that armory training shall consist of 
“assemblies” for drill and instruction, including indoor target prac- 
tice prescribed in section 92 of the National Defense Act, 39 Stat. 206, 
as amended; paragraph 19 of such regulations defines a single-forma- 
tion assembly as “a single duly ordered formation”; and paragraph 
20 of the said regulations defines a split assembly as “a series of duly 
ordered formations of subdivisions or parts of a unit.” You state 
that under said regulations it would appear that the right of an en- 
listed man to armory drill pay depends upon attendance at a “forma- 
tion,” and that in view of decision dated January 19, 1929, 8 Comp. 
Gen. 373, holding, with regard to the National Guard, that there can 
be no duly ordered formation of a single individual within the mean- 
ing of section 92 of the National Defense Act of 1916, as amended by 
the act of June 3, 1924, 43 Stat. 363, you doubt that payment would 
be proper for drills attended by only one man. 

In addition to the provisions of paragraph 14, National Guard Reg- 
ulations No. 45, which are quoted in your letter, such paragraph con- 
tains the following: 

Assemblies for drill and instruction, hereinafter referred to as “assemblies,” 
are construed as including the “regular period of instruction, or period of ap- 
propriate duty * * * or for the performance of such other equivalent training, 
instruction, or duty or appropriate duties,” as prescribed by the Secretary of 
the Army, referred to in section 501, Career Compensation Act. 

Paragraph 8a, National Guard Regulations No. 58, September 3, 
1946, provides that each enlisted man belonging to an organization, 
and in armory drill pay status, shall receive compensation at the rate 
of one-thirtieth of the monthly pay of his grade for each drill ordered 
for his organization where he is officially present in uniform and in 
which he participates for not less than two hours, exclusive of rests 
and interruptions. The said regulations were superseded by National 
Guard Regulations No. 58, July 22, 1953, which are substantially the 
same as the superseded regulations but a citation to section 501 of the 
Career Compensation Act of 1949, 63 Stat. 825, is added as a source of 
authority for payment for armory training, in addition to section 92 
of the National Defense Act. 
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Section 501(a) of the Career Compensation Act, 63 Stat. 825, which 
became effective on October 1, 1949, provides, in pertinent part, as 
follows: 


Under such regulations as the Secretary concerned may prescribe, and to the 
extent provided for by law and by appropriations, members of the National 
Guard * * * shall be entitled to receive compensation at the rate of one-thirtieth 
of the basic pay authorized for such members of the uniformed services when 
entitled to receive basic pay, for each regular period of instruction, or period 
of appropriate duty, at which they shall have been engaged for not less than 
two hours, including those performed on Sundays and holidays, or for the per- 
formance of such other equivalent training, instruction, or duty or appropriate 
duties as may be prescribed by the Secretary concerned : Provided, That for each 
of the several classes of organizations prescribed for the National Guard * * * 
the Secretary concerned— 


(1) shall prescribe minimum standards which must be met before an assembly 
for drill or other equivalent period of training, instruction, or duty or appropri- 
ate duties may be credited for pay purposes, which minimum standards may 
require the presence for duty of officers and enlisted personnel equal to or in 
excess of a minimum number or percentage of unit strength for a specified period 
of time with participation in a prescribed character of training * * *. 

While the definitions of “armory training” and “assemblies” have 
not been materially changed since the decision of January 19, 1929, 
was rendered, important changes have been made in the statutory pro- 
visions and the administrative regulations concerning pay for drills, 
etc., for members of the reserve components of the uniformed services, 
including the National Guard. See 29 Comp. Gen. 223. Moreover, it 
does not appear that the pertinent regulations require the presence of 
a minimum number of personnel at a drill or period of instruction as 
a condition precedent to payment of armory drill pay to an enlisted 
man attending such drill or period of instruction. 

It is the view of this Office that the current law and regulations per- 
taining to the National Guard contemplates the payment of armory 
drill pay, if otherwise proper, in cases such as the present where only 
one individual is present at an assembly. Accordingly, payment on 
the payroll submitted with your letter is authorized if otherwise cor- 
rect and such payroll is returned herewith. 


[B-119030] 
Contracts—Conditional Awards—Legality 


The award of a contract which is made on condition that the bidder join with an 
additional party in its execution, with joint and several liability, would not 
constitute an acceptance of the bid submitted, but would be a counterproposal 
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which would result in a contract only upon its acceptance by both the bidder 
and the additional party, and such resulting contract would not be a contract 
awarded under the invitation, or in accordance with the requirement of section 
3 (b) of the Armed Services Procurement Act of 1947 that the award be 
made “to that responsible bidder whose bid, conforming to the invitation for 
bids, will be most advantageous to the Government.” 


A bidder otherwise qualified who is unable to meet the financial responsibility 
requirements set out in the invitation for bids, but who is able to furnish a 
bond guaranteeing the satisfactory performance of the contract work, may be 
awarded the contract if administratively determined to be in the public interest. 


Acting Comptroller General Weitzel to the Secretary of the Army, 
May 12, 1954: 


Reference is made to your letter dated April 27, 1954, with enclo- 
sures, including a report of the status of pre-award action on bids 
submitted under Invitation No. Eng-36-109-54-161. You request a 
decision as to whether an award of a contract pursuant to the invi- 
tation may properly be made, as recommended by the contracting 
officer, to Walter W. Johnson Company, Inc., “on condition that the 
resultant contract be executed by it and Stolte, Inc., as joint venturers, 
with joint and several liability.” 

Such a conditional award would not constitute an acceptance of 
the bid submitted, but a counterproposal which would result in a 
contract only upon its acceptance by both the bidder and the addi- 
tional party named. See 1 Corbin on Contracts, Sec. 82. The 
resulting contract would, therefore, not be a contract awarded under 
the invitation, or in accordance with the requirement of section 3 (b) 
of the Armed Services Procurement Act of 1947, 62 Stat. 23, that 
award be made “to that responsible bidder whose bid, conforming 
to the invitation for bids, will be most advantageous to the Govern- 
ment, price and other factors considered.” [Italics supplied.] The 
contract would be awarded in such a case not to the person or 
corporation submitting the bid—which is what the law contem- 
plates—but to an entirely different entity. 

Moreover, the approval of such action would constitute a highly 
undesirable precedent for practices which could tend to undermine 
the foundations of sound competitive bidding procedures. For ex- 
ample, it would facilitate the submission of bids through irresponsible 
dummies, whose bids could be allowed to be rejected, or backed up 
by the real principles as their interests might dictate. Accordingly, 
it is concluded that such an award may not properly be made. 

You further request a decision as to whether, in the event of a 
negative reply to the first question, a contract might be awarded to 
the Johnson Company, solely in its name, upon the separate execu- 
tion by Stolte, Inc., of a legal instrument providing the necessary 


support to enable the former to qualify as a financially responsible 
bidder. 
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The determination of the responsibility of a bidder—which has 
long been recognized as including not only financial responsibility 
but judgment, skill, ability, capacity, and integrity—is primarily the 
function of the administrative officials empowered to award the con- 
tract. “They should call to their assistance the means of information 
at hand to form an intelligent judgment. They should investigate 
the bidders to learn their financial standing, reputation, experience, 
resources, facilities, judgment and efficiency * * *.” Hibbs v. Arens- 
berg, 276 Pa. 24, 119 At. 727. It appears from the report furnished 
that in this instance the contracting officer has satisfied himself as to 
the qualifications of the Johnson Company in every respect except 
the sufficiency of its financial capacity to furnish or obtain the work- 
ing funds necessary to carry the work to completion. 

It is understood from advice informally received from your depart- 
ment that the Johnson Company now has offered to furnish, at 
its own expense, a performance bond guaranteeing satisfactory per- 
formance of the contract work. Obviously, such a bond is a factor 
for consideration in determining the responsibility of the contractor. 
Under such circumstances, if you determine the Johnson Company 
to be responsible, this Office perceives no legal objection to an award 
to that company. 

Copies of this decision are being forwarded to both the protesting 
bidders, Guntert & Zimmerman, Inc., and Ellicott Machine Corpo- 
ration. It is requested that they be advised of the final decision 
reached by your department. 


[B-119765] 


Pay—Active Duty and Disability Retirement—Reservist In- 


jured While Traveling Incident to Reporting for Temporary 
Active Duty 


The decision rendered by the Court of Claims in Adams v. United States, Febru- 
ary 2, 1954, which held that under section 4 of the Naval Personnel Act of 
1940, as amended, a Naval Reserve officer ordered to temporary duty for pur- 
pose of taking physical examination incident to assignment to active duty, 
who was injured while traveling to temporary active duty station, is entitled 
to active duty pay and allowances during period of disability resulting from 
such injury, will be followed by the General Accounting Office in similar cases, 
and in general, no distinction will be made in such cases whether the travel 
was performed prior or subsequent to the date of such decision. 


Acting Comptroller General Weitzel to the Secretary of Defense, 
May 14, 1954: 


Reference is made to letter dated April 17, 1954, from the Assistant 
Secretary of Defense (Comptroller) , requesting a decision as to wheth- 
er the rule enunciated by the Court of Claims in the case of Milton C. 
Adams v. United States, C. Cls. No. 29-58, decided February 2, 1954, 
will be followed by the General Accounting Office in determinations 
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of eligibility of reserve members of the Armed Forces to qualify for 
pay, allowances, death gratuity, and physical disability retirement pay 
in cases where members are injured or killed while traveling to or 
from active duty or active duty training. A discussion of the matter 
is contained in Committee Action No. 97 of the Military Pay and Al- 
lowance Committee, Department of Defense, copy of which was trans- 
mitted with your letter. In such Committee Action it is indicated 
that, if the rule enunciated in the court’s decision in the Adams case 
is to be followed by the military services in the future, advice is de- 
sired “as to what effect such rule will have on claims for pay, allow- 
ances, death gratuity and physical disability retirement pay upon 
members who were injured or killed while traveling prior to the de- 
cision in the Adams case.” 

In the opinion of February 2, 1954, in the Adams case, the court 
found that by orders received on September 20, 1950, the plaintiff, a 
reserve officer in the United States Navy, was placed on temporary 
active duty for the purpose of reporting to the Senior Medical Off- 
cer, United States Naval Recruiting Station, Albuquerque, New 
Mexico, for physical examination incident to his assignment to active 
duty ; that while proceeding under such orders from his home in Here- 
ford, Texas, the plaintiff’s car was involved in a‘collision some dis- 
tance east of Albuquerque, and that the plaintiff suffered injuries 
which he alleged resulted in his permanent disability and incapacity 
for the performance of active duty inthe Navy. It was further found 
that the plaintiff was hospitalized in a Veterans Administration Hos- 
pital and in a U. S. Naval Hospital from September 26, 1950, to Feb- 
ruary 9, 1951, when he was discharged from the hospital as having 
received maximum benefits from hospitalization. 

Under the foregoing facts the court held that pursuant to the pro- 
visions of section 4 of the Naval Personnel Act of 1940, 54 Stat. 864, 
as amended by the act of June 20, 1949, (Public Law 108), 63 Stat. 
201, the plaintiff is entitled to receive the pay and allowances of an 
officer of his rank and length of service from September 25, 1950, to 
February 9, 1951. The court deferred judgment on whether plain- 
tiff is entitled to retirement benefits “in order for the proper board 
to determine whether plaintiff’s disability is as much as 30 percent, 
or to allow for the filing of a statement or stipulation of the parties 
setting forth the facts pertaining to this issue.” 

In response to a request from the Department of Justice for the 
recommendation of this Office as to further proceedings, the Attorney 
General was advised by letter of March 8, 1954, B-106846, that since 
the Department of Justice made a thorough and persuasive presenta- 
tion of the Government’s case to the court and since the opinion of 
the court is not so inconsistent with the statutes or so adverse to the 
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interests of the Government as to warrant a petition to the Supreme 
Court of the United States for a writ of certiorari, this Office does 
not recommend that the Government take any further proceedings 
in the case. 

Replying specifically to the question presented, you are advised 
that if and when the judgment of the Court of Claims in the Adams 
case becomes final, any action taken by the General Accounting Office 
in similar cases will be consistent with the rules established by the 
court’s opinion of February 2, 1954, in such case. You are further 
advised that in general, in applying such rule, no distinction will be 
made between cases of reservists who were injured or killed while 
traveling prior to the said decision and cases of reservists injured or 
killed while traveling subsequent to such decision. However, claims 
for disability retirement pay incident to injury or disease incurred 
after September 30, 1949, will be for determination in accordance with 
the provisions of section 402 of the Career Compensation Act of 1949, 
63 Stat. 816, and it will be noted that subsections (a), 63 Stat. 816, 
and (b), 63 Stat. 816, of such section require that the Secretary make 
the necessary disability retirement determinations thereunder while 
the member concerned is entitled to receive basic pay. See 30 Comp. 
Gen. 409, 414, and B-116906, February 8, 1954, 33 Comp. Gen. 339. 
In view thereof, it is suggested that if any case should arise involving 
disability retirement proceedings and a claim for disability retire- 
ment pay incident to disability incurred between September 30, 1949, 
and the present, during travel to or from active duty or active duty 
training, it be submitted to this Office for decision prior to payment. 


[B-119418] 


Transportation—Dependents—Circuitous Routes—Excess 
Cost Liability 


Under section 3 of Executive Order No. 9805, as amended, which provides that 
the cost to the Government for the transportation of the immediate family of 
transferred employees shall not exceed the cost of transportation by a usually 
traveled route, and paragraph 13a (1) of the Standardized Government Travel 
Regulations, which provides for the allowance of one lower berth for each trav- 
eler, a transferred employee whose three dependents occupied one lower and 
one upper berth in the performance of travel over a circuitous route may be 
allowed the comparative cost of three lower berths in the computation of the 
excess cost sustained by the Government on account of the indirect travel. 


Acting Comptroller General Weitzel to M. A. Cribbin, Department 
of Commerce, May 17, 1954: 


Reference is made to your letter of March 1, 1954, file A-3.32, trans- 
mitting for consideration a no payment voucher in behalf of Mr. John 
G. Moore, now employed as meterologist with the Weather Bureau 
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assigned to duty on Wake Island, covering indirect travel performed 
by use of Government transportation requests by his immediate fam- 
ily (wife, daughter age 9, and son age 11) from Fort Worth, Texas, 
to Los Angeles, California, en route to an overseas destination. You 
request a decision as to whether the cost of three lower berths for use 
of Mrs. Moore, the daughter, and son, may be allowed in the compara- 
tive cost by direct route, since one upper and one lower berth actually 
were used for travel from Fort Worth to Los Angeles by the indirect 
route. 

The record discloses that the employee traveled to the designated 
duty station on Wake Island pursuant to orders No. 974, dated May 6, 
1953. It is shown that the dependents departed from Fort Worth 
on October 1 and arrived at the overseas duty station on November 26, 
1953, and that such travel was subsequent to amendment No. 1 (travel 
order No. 974), dated August 6, 1953, which authorized their travel 
by rail to Los Angeles; surface vessel to Honolulu, Hawaii, thence by 
aircraft for the remainder of the journey to Wake Island. 

The zero voucher shows that the dependents proceeded to Los An- 
geles via Pueblo, Colorado, using one lower and one upper berth, 
whereas in arriving at the constructive cost for direct travel the sum 
charged for three lower berths is used in the computation to deter- 
mine the excess cost sustained on account of indirect travel to the 
Port of Embarkation. 

Paragraph 10 of the Standardized Government Travel Regulations 
provides that where an employee performs travel by an indirect route 
for his convenience the extra expense will be borne by him, and reim- 
bursement therefor is restricted to those charges which would have 
been incurred by a usually traveled route. Paragraph 13a (1) of those 
regulations provides for allowance of one standard lower berth when 
night travel is involved. Section 3 of Executive Order No. 9805, as 
amended, provides that the transportation of the immediate family 
of an employee shall be subject to those provisions of the Standardized 
Government Travel Regulations which relate to transportation, 
whether the travel originates at the employee’s last official station or 
at some other point, but specifically provides that the cost to the Gov- 
ernment shall not exceed the cost of transportation by a usually 
traveled route between the old and the new duty stations. 

In view of the foregoing, it reasonably may be concluded that in 
the instant case the Government’s liability for the travel from Fort 
Worth to Los Angeles may not exceed the proper charge for one adult 
and two half fares for direct first-class rail travel between those points, 
plus the sum properly chargeable for three lower berths. 

Action on the voucher, which is returned herewith, should be taken 
in accordance with the foregoing. 
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[B-119164] 


Contracts—Awards—Separable or Aggregate Item Basis 


Under invitation for bids for installation of cargo gear on three vessels according 
to specifications set out in five items and two categories, designated as “A” and 
“B” which reserved to Government option to award contract upon either cate- 
gory, it was proper, after Government made determination that category B 
items were not necessary, to evaluate bids on basis of category A items only 
instead of method of evaluating bids on the aggregate price quoted for cate- 
gories A and B combined, generally used when items in both categories are 
required. 


Acting Comptroller General Weitzel to the Unionport Marine Co. 
Inc., May 18, 1954: 


Further reference is made to your letter dated March 5, 1954, pro- 
testing the award by the Military Sea Transportation Service of a 
contract, under invitation No. A54-185, to Todd Shipyards. 

A report on the matter has been received from the administrative 
office, together with the invitation, job order, and associated papers, 
shows the following facts: 

The invitation called for bids for installation of cargo gear on three 
vessels, according to specifications set out in five items and two cate- 
gories, designated as “A” and “B”. There appears to be no disagree- 
ment between you and the administrative office that in the established 
practice of the MSTS category A comprises items which are definitely 
planned, at the time of issuance of the invitation, to be procured; 
while category B items are such as may or may not be ordered. 

In the subject invitation category A included item 1, installation of 
cargo gear, and item 2, furnishing general services in accordance with 
standard specifications referred to, and steam and electric current. 
Under item 1 (B), Winches, it was provided that “Reconditioned 
winches may be acceptable when approved by the Contracting Officer 
and provided the winches are reconditioned and new winch guarantee 
is furnished.” Item 3, in category B, called for statement by the 
bidder of the additional price and additional time required for fur- 
nishing new winches in lieu of reconditioned winches as permitted by 
the above-quoted specifications. 

Upon opening of the bids, on February 18, 1954, it was ascertained 
that the lowest bid on category A, for all three ships, was that of Todd 
Shipyards, $107,246, and the next-low bid was $125,193 as against 
your third-low bid of $126,423. For item 3, furnishing new winches, 
Todd Shipyards bid $41,430, and stipulated 16 weeks’ additional time; 
you bid $6,000 and specified a total time of 70 days from date of award, 
(thirty days being specified for the basic work under category A). At 
that time, your representative, presumably in response to questioning 
by the officer in charge, confirmed your bid and filed a written state- 
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ment that the stated differential for item 3 was honestly intended to 
be no more than $2,000 per ship, or $6,000, as entered in the bid. There- 
after, by letters dated February 20 and 21, you enlarged upon that 
statement, with the additional representation that your category A 
bid of $126,432 was actually figured on the basis of furnishing new 
winches, and that the additional amount quoted on item 3 was intended 
“merely as a buffer against the time element in securing the winches.” 
You further offered to reduce your bid by $20,000 on the basis of fur- 
nishing reconditioned winches. No reply to that offer appears in the 
file received here, but you have not protested the failure of the con- 
tracting officer to accept that amendment, and it is assumed that you 
concede that acceptance of such amendment after bid opening would 
have been highly improper. 

On the abstract of bids, there appears the following notation: 

The Contracting Officer has determined that it is in the best interest of the 
Government to make the award based on the evaluation of the Category “A” 
Items. The LST’s are necessary for summer Arctic Operation and will not 
permit the delay incident to installing new winches. The vessels are twelve 
(12) years old and reconditioned winches with a new winch guarantee will 
be adequate particularly insofar as it means a saving to the Government to 
the extent of approximately $20,000. 

On the basis of that determination, award was made to Todd Ship- 
yards as the lowest responsible bidder. 

Your contention is that, under the regular practice of the MSTS, 
bids should have been evaluated on the aggregate prices quoted for 
categories A and B combined. Even on that basis, your bid would not 
have been the lowest, since the Norfolk Shipbuilding Company sub- 
mitted an aggregate price of $132,690, against yours of $133,313, but 
you urge that the earlier delivery offered by you more than offset the 
price differential. 

In support of your contention, you argue that under the terms of the 
invitation, bids were expressly required to be submitted on all items 
and categories, and that therefore the evaluation was on a basis dif- 
ferent from that on which bids were requested or could properly have 
been received. 

This office is unable to perceive any merit in this argument. The 
reasons for requiring bids on all items which might reasonably be 
anticipated to be required are obvious, since once the operation of 
refitting a vessel has commenced there would almost certainly be 
involved a greater expense, time, and confusion if it had to be carried 
on by different contractors. But it does not follow that the Govern- 
ment, having required bids on all items, had to evaluate on the basis 
of aggregate prices for all items, even when it had definitely deter- 
mined that some of the items would not be ordered. 

It was perfectly clear from the very nature of item 8 and the instruc- 
tions for bidding on it, quite aside from the established usage of cate- 
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gories A and B, that the Government had reserved an option either 
to require new winches under it or to permit reconditioned winches 
under item 1. It is conceded by the administrative office that awards 
on the basis of aggregate bids on categories A and B combined are the 
general rule, and the example used in your memorandum well illus- 
trates why this should be so; that is, where it cannot be determined 
until work is in progress whether category B items are necessary or 
desirable. But the situation in this instance was quite different; it 
was entirely feasible and proper to determine in advance of award 
whether item 3 would be used, and the exclusion of bids for that item 
from the evaluation, after definite determination that it would not 
be ordered, was authorized by paragraph 3 (b) and the exception set 
forth in paragraph 3 (e) of the Instructions to Bidders, incorporated 
in the invitation by reference, and was compelled by the duty of the 
administrative office, under section 3 (b) of theArmed Services Pro- 
curement Act of 1947, 62 Stat. 23, to make award “to that responsible 
bidder whose bid, conforming to the specifications, will be most advan- 
tageous to the Government, price and other factors considered.” 

It is not understood in what respect the action taken or the conclu- 
sion here reached is at variance with established rules. Bids were 
invited on an absolutely equal basis, for doing a certain job, with an 
extra for a certain addition which might or might not be required at 
the option of the Government. When it was determined by the Gov- 
ernment that the optional addition would not be required, award was 
made to the lowest responsible bidder, on the basis of prices quoted 
for the work to be done. To have made the award to some other higher 
bidder because its price was lower for the job not to be done, would 
have been, in the view of this office, an arbitrary, artificial, and legally 
unjustifiable action. 


[B-119219] 


Appropriations—Availability—Registry Fees on Domestic 
Airmail—Reimbursement to Post Office Department 


The appropriations of the various Government agencies are available for pay- 
ment of registry fees on domestic matter sent by registered airmail from Wasb- 
ington, D. C., notwithstanding such appropriations are not available for payment 
of registry fees on domestic surface mail. 

Acting Comptroller General Weitzel to the Administrator, Housing 


and Home Finance Agency, May 18, 1954: 


Reference is made to your letter of March 9, 1954, stating that, at 
the insistence of the Post Office Department, your agency is con- 
tinuing to pay registry fees on domestic official letters and parcels dis- 
patched by airmail although it is felt that under decision of February 
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1, 1954, B-118079, 33 Comp. Gen. 333, the agency properly may not 
be required to pay such registry fees. In view thereof, you request 
to be advised whether the appropriations of your agency are available 
for the payment of registry fees on domestic mails and parcels sent 
by registered airmail from Washington, D. C. 

It was held in the decision referred to above that the various laws 
extending free registration privileges to the Government agencies in 
Washington, D. C., still remain in full force and effect and, conse- 
quently, appropriated funds of the agencies were not available for 
the payment of registry fees on such mail. However, the various 
laws providing for such free registration service have not been con- 
strued by the Post Office Department as extending such free service 
to matters sent by airmail. In this connection, the Post Office Depart- 
ment, by letter of April 27, 1954, reported that— 


The privilege of free registration was originally conferred by Section 3 of the 
Act of July 5, 1884, 23 Stat. 158. See 39 U. 8. C. 321a. At that time air mail 
service did not exist. Consequently, when air mail service came into existence 
the question arose whether the free registry provision applied to a different 
type of mail service than that which was in existence at the time of the passage 
of the Act. In the decision appearing in 4 Comp. Gen. 256, your predecessor 
stated that air mail service was a new and special service and was one which 
was not contemplated in 1877 when Congress passed the Act extending the penalty 
privilege to the departments and agencies of the Government. Accordingly, the 
General Accounting Office agreed with the position of this Department that the 
other departments and agencies could not send their official matter by air under 
the penalty privilege. Similarly, it is my opinion that the free registration 
provisions, which only contemplated the use of surface mail at the time of their 
enactment, should not be held to extend to an entirely different type of service. 

On October 8, 1924, a little over one month after the rendition of the decision 
appearing in 4 Comp. Gen. 256, this Department issued instructions to its post- 
masters that official matter sent by air was not entitled to free registration. See 
copy of letter to the Postmaster, Washington, D. C., dated October 8, 1924, at- 
tached. For almost thirty years this Department has held that the provisions 
for the free registration of mail do not apply to mail sent by air. All agencies 
of the Government have heretofore acquiesced in that determination. No chal- 
lenge has been made thereto by the General Accounting Office. Presumably, the 
various departments and agencies have apprised Congress of the position of this 
Department in their budgetary justifications and Congress has never raised any 
objection thereto. It is a well-known principle of statutory construction that 
a contemporaneous, continuous, and uniform interpretation of a statute by the 
agency entrusted with its enforcement is entitled to great weight and will not be 
disturbed unless it is manifestly erroneous. U.S. v. American Trucking Asso- 
ciations, 310 U. 8. 534, 549. In view of your office’s determination that air mail 
service was to be considered different from surface mail service, it is my opinion 
that this Department’s long-standing, contemporaneous, and uniform interpreta- 
tion cannot be considered manifestly erroneous. 


Inasmuch as the registry fees on matters sent by airmail are the 
same as those on matters sent by surface mail, there is some doubt 
that the conclusion reached in 4 Comp. Gen. 256 with respect to air- 
mail postage would necessarily be for application to registry fees. 
However, for the reasons set forth in the letter from the Post Office 
Department and since the primary purpose of the act of August 3, 
1953, was to reimburse the Department for service rendered other 
Government agencies, there appears no sound basis to now hold that 
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such act serves to relieve the various Government agencies from hav- 
ing to pay registry fees on air-mail matter. 
Accordingly, I have to advise that appropriations of your agency 


are available for payment of registry fees on domestic matter sent by 
registered airmail. 


[B-119641] 


Patent Office Fees—Immunity of Government Agencies— 
Dependency Upon Extent of Government’s Right, Title or 
Interest in Patent 

A Government agency which assumes responsibility for patent fees and charges 
under formal contract or international agreement, in exchange for a license to 
an invention, may not be required by the Patent Office to pay costs of processing 
patent application on basis that entire right, title and interest in the invention 
is not in or assigned to the Government. 33 Comp. Gen. 27, amplified. 
Acting Comptroller General Weitzel to the Secretary of the Army, 
May 18, 1954: 


Reference is made to your letter of April 6, 1954, requesting advice 
as to whether the Patent Office may require agencies of the Federal 
Government to pay the fees and charges incidental to the filing and 
prosecution of a patent application as prescribed by Rule 21 of the 
Rules of Practice of the United States Patent Office in Patent Cases 
where the Government by formal contract or international agreement 
has assumed responsibility for such costs in exchange for a license. 

It is stated in your letter that the British Joint Services Mission 
informally agreed to grant to the United States Government a non- 
exclusive, irrevocable, non-transferable, royalty-free license to an in- 
vention known as a “Process for the Manufacture of Organic Phos- 
phorus Compounds” provided that your Department would file and 
prosecute the United States patent application therefor free of cost 
to the United Kingdom and assume full responsibility for payment of 
all costs associated with such filing and prosecution. Pursuant to such 
agreement, the patent application was submitted to the Patent Office 
by your Department, but by letter of December 11, 1953, your Depart- 
ment was advised by the Patent Office that since the application was 
not accompanied by an assignment to the Government of the entire 
right, title and interest in and to the invention covered thereby or a 
statement that such assignment would be procured, the application 
would be held informal and would not be processed until there was 
furnished either the filing fee prescribed by Rule 21 or the required 
assignment to the Government. 

By decision of this Office dated March 11, 1953, B-111648, 32 Comp. 
Gen. 392, copy of which was furnished the Secretary of Commerce, 
you were advised that there was no authority of law for the imposi- 
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tion and collection from the Department of the Army of the fees and 
charges prescribed by said Rule 21. In response to a request from 
the Secretary of Commerce for a reconsideration of this decision and 
clarification of the scope thereof, there was rendered the decision of 
July 18, 1953, B-111648, published at 33 Comp. Gen. 27, wherein the 
prior decision was affirmed and the Secretary of Commerce advised 
that the payment by agencies of the Federal Government of any of 
the fees and charges prescribed by Rule 21 of the Rules of Practice 
in Patent Cases was not authorized. 

Also pertinent to the matter in question is the decision of this Office 
dated December 14, 1953, B-117353. That decision concerned two sit- 
uations wherein the Patent Office requested the Department of Agri- 
culture to pay Rule 21 fees for filing and prosecuting two applications 
for patents dedicated to the public, in the belief that such cases were 
exceptions to the rulings cited hereinabove. In one situation the in- 
ventor was an employee of a private organization, the invention arising 
out of work done under a contract between the Department of Agri- 
culture and such organization; in the other situation four of the co- 
inventors were employees of the Department of Agriculture and two 
were employees of private companies, the invention arising out of 
work done under a Government-sponsored project. In both instances 
the inventions were dedicated to the free use of the people in the ter- 
ritory of the United States. It was held therein that the decision of 
July 13, 1953, swpra, was applicable to the situations there involved 
and hence the Department of Agriculture was not authorized or re- 
quired to pay the fees for filing and prosecuting patent applications 
as prescribed by Rule 21. 

It is apparent from the above that the immunity of Government 
agencies from the fees and charges prescribed by Rule 21 is not de- 
pendent upon the extent of the Government’s right, title or interest in 
the patent involved but arises from the fact that none of the statutes 
prescribing schedules of patent fees require expressly or by necessary 
implication the collection of fees from other agencies of the Govern- 
ment. Accordingly, your Department is neither authorized nor re- 
quired to make payment of the fees in question. 


[B-119717] 


Panama Canal Company—Seamen Employees—Entitlement 
to Free Medical Care—Reimbursement of Cost of Medical 
Care to Public Health Service 


Section 322 (a) (3) of the Public Health Service Act provides that the Public 
Health Service shall furnish civilian seamen medical, surgical, and dental treat- 
ment and hospitalization without charge when employed on Government vessels 
of more than five tons burden, and therefore employees of the Panama Canal 
Company falling within the purview of section 322 (a) (3) of the act are 
entitled to the medical and related benefits provided therein and there is no 
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requirement that the Company reimburse the Public Health Service for such 
services, notwithstanding the Government agency reimbursement provisions of 
section 252 of the Canal Zone Code. 


Section 106 of the Civil Functions Appropriation Act, 1954, which prohibits the 
use of funds of the Panama Canal Company or the Canal Zone Government after 
December 31, 1953, to provide free medical and hospital care for employees of 
those two agencies, operates to preclude the use of Canal Company funds to reim- 
burse the Public Health Service for medical or hospital care furnished Canal 
Company employees (seamen) covered by the Public Health Service Act with- 
out affecting the rights of such employees to benefits granted by the act. 


Acting Comptroller General Weitzel to the Governor, Canal Zone 
Government, May 19, 1954: 


Reference is made to letter of April 13, 1954, from the Vice Presi- 
dent, the Panama Canal Company, requesting a decision relating to 
the medical care and hospitalization furnished seamen, employed by 
the Panama Canal Company. 

The first question presented is whether, in the absence of section 
106, Civil Functions Appropriation Act, 1954, 67 Stat. 197, 202— 
which prohibits the use after December 31, 1953, of funds of the 
Panama Canal Company or the Canal Zone Government, for provid- 
ing free medical and hospital care to employees of those two agen- 
cies—section 252 of the Canal Zone Code (act of June 29, 1948, 62 
Stat. 1075, 1080) would require reimbursement from the Canal Zone 
Company to the Public Health Service, Department of Health, Edu- 
cation, and Welfare for medical care and hospitalization furnished 
the Canal Company’s seamen under section 322 of the Public Health 
Service Act, 58 Stat. 683. 

The second question is whether the said section 106 operates merely 
to preclude the use of Canal Company funds to reimburse the Public 
Health Service for medical or hospital care furnished to Canal Com- 
pany employees covered by the Public Health Service Act without 
affecting the rights of such employees to benefits granted by the act, 
or whether section 106 may be regarded as amending the Public 
Health Service Act so as to disentitle seamen employees of the Panama 
Canal Company from benefits theretofore enjoyed. 

The questions will be considered in the order presented. 

Section 322 (a), 58 Stat. 696, of the Public Health Service Act 
referred to above provides in part: 

The following persons shall be entitled, in accordance with regulations, to 


medical, surgical, and dental treatment and hospitalization without charge at 
hospitals and other stations of the Service : 


+ * . * * * * 


(3) Seamen, not enlisted or commissioned in the military or naval establish- 
ments, who are employed on State school ships or on vessels of the United States 
Government of more than five tons’ burden ; 


As defined in the Public Health Service Regulations, 42 CFR 32.1 (d), 


the term “seamen” includes any person employed on board in the care, 
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preservation, or navigation of any vessel, or in the service, on board, 
of those engaged in such care, preservation, or navigation. The bene- 
fits conferred by the Public Health Service Act upon employees who 
qualify as seamen under the coverage provisions of the act accrue to 
them as individuals because of their occupation status and not because 
they are employees of any particular department, agency, or corpora- 
tion of the Government, or private corporation, or owner of any ves- 
sel. Section 252 of the Canal Zone Code requires that the Panama 
Canal Company reimburse certain named agencies for certain speci- 
fied contributions and payments, and also to reimburse other Govern- 
ment agencies for any payments of a nature similar to those specified, 
made on behalf of the Canal Company. The medical and related serv- 
ices furnished seamen under the Public Health Service Act are not 
payments within the purview of section 252; neither are such services 
rendered on behalf of the Canal Company. The rendition of such 
services are exclusively a function of the Public Health Service and 
are required by statute to be furnished seamen employees regardless 
of the fact that the beneficiaries of such services may be employees of 
the Panama Canal Company. Accordingly, in answer to question 1, 
it may be stated that employees of the Panama Canal Company falling 
within the purview of section 322 (a) of the Public Health Service 
Act are entitled to the medical and related services provided therein 
and there is no requirement that the Company reimburse the Public 
Health Service for such services. 

With respect to the second question, the evident purpose of section 
106 of the Civil Functions Appropriation Act, 1954, is not to deprive 
any seaman of the benefits conferred by the Public Health Service Act. 
In that connection, it is stated in Report No. 450, House of Representa- 
tives, 83d Congress, Ist Session, page 13, as follows: 

Free medical care and hospitalization are but two of the several emoluments 
available to employees of the Company and the Canal Zone Government. Exe- 
cutive Order No. 1888, February 2, 1914 (as amended) is the basis for these free 
medical services. The pertinent section of the order reads: 

“All employees in cases of illness or injury will receive free medical care and 
attendance in the hospitals. If medical attendance is furnished in quarters, 
a charge may be made under regulations to be prescribed by the Governor. 
Employees shall be charged for medical care and attendance furnished members 


of their families at the hospitals and at their quarters at such rates and under 
such regulations as may be prescribed by the Governor.” 


s * » * * * * 


While the tropical climate of the Zone may not provide the most healthful 
working conditions, the threat of yellow fever and other tropical diseases that 
prompted issuance of the order in 1914 has been removed. Working conditions 
of course, are never ideal in the tropics and a larger degree of medical care is 
undoubtedly required. To this extent the government is perhaps not amiss in 
providing some medical subsidy, but not to the present extreme. Accordingly, 
language is contained in the accompanying bill revoking the present free medical 
service policy of the Company. The committee will expect new medical tariffs 
to be promulgated at once to more properly reflect the costs of such services as 
well as the ability of the employees concerned to bear these costs. 
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It is reasonably clear from the foregoing that the prohibition of 
section 106 is directed toward the free medical care and hospitalization 
heretofore provided a// employees of the Panama Canal Company and 
the Canal Zone Government by the above referred-to Executive order 
because of the one time prevalence of tropical diseases in the environ- 
ment in which such employees worked and not because any such em- 
ployees were engaged as seamen. 

The questions presented are answered accordingly. 


[B-119144] 


Traveling Expenses—NMilitary Personnel—Hire of Special 
Conveyances—Reimbursement 


A Coast Guard Member who is required to perform official travel to a place not 
served by common carriers under circumstances not permitting transportation 
by Government vehicle, and who is authorized by proper orders to hire a special 
conveyance (taxicab, U-Drive car, airplane, etc.) to perform such travel, may be 
reimbursed under provisions of the Joint Travel Regulations. 


The hiring of special conveyances (e. g., taxicabs, U-Drive cars, airplanes, etc.) 
by the Coast Guard for transportation of Coast Guard members to places not 
served by common carrier, when circumstances do not permit transportation by 
Government vehicle, is not a violation of the prohibition against the hire of motor 
passenger-carrying vehicles contained in 5 U. 8. Code 78 (a), notwithstanding ab- 
sence of specific statutory authority for Coast Guard to hire such vehicles. 


Acting Comptroller General Weitzel to the Secretary of the Treas- 
ury, May 20, 1954: 


Reference is made to a letter of March 3, 1954, from the Acting Sec- 
retary of the Treasury, requesting a decision on three questions as 
follows: 


1. May Coast Guard military personnel be reimbursed under the Joint Travel 
Regulations for the cost of hiring vehicles, e. g., taxicabs, U-Drive cars, air- 
planes, to perform the travel described above? The conditions contemplated are 
similar to those under which civilian government employees are authorized to 
hire vehicles under Paragraph 11 of the Standardized Government Travel 
Regulations. 

2. If the answer to 1 is in the negative, could the Joint Travel Regulations be 
amended to authorize such reimbursement? In other words, can Section 303 (a) 
of the Career Compensation Act, 37 U. S. C. 253 (a), be construed as authorizing 
such reimbursement? 

3. Is the hiring of vehicles by the Coast Guard for transportation of Coast 
Guard military personnel under circumstances described in the first paragraph 
hereof, in the absence of any specific statutory authority for the Coast Guard to 
hire such vehicles, a violation of the prohibition against the hire of motor pas- 
senger-carrying vehicles contained in 5 U. S. C. 78 (a)? In other words, do the 
Comptroller General decisions reported in 4 Comp. Gen. 836 and 26 Comp. Gen. 
802 apply to the Coast Guard insofar as the hire of vehicles for the use of mili- 
tary personnel is concerned. 


Section 303 (a) of the Career Compensation Act of 1949, 63 Stat. 
813, provides that under regulations prescribed by the Secretaries con- 
cerned, members of the uniformed services shall be entitled to receive 
travel and transportation allowances for travel as therein provided 
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without regard to the comparative costs of the various modes of trans- 
portation ; that the respective Secretaries concerned may prescribe the 
conditions under which travel and transportation allowances shall be 
authorized, not to exceed the amounts therein authorized ; and that the 
travel and transportation allowances which shall be authorized shall 
be limited to (1) transportation in kind, reimbursement therefor, or 
a monetary allowance in lieu of cost of transportation at a rate not in 
excess of 7 cents per mile, (2) transportation in kind, reimbursement 
therefor, or a monetary allowance not in excess of 7 cents per mile, plus 
a per diem in lieu of subsistence not to exceed $9 per day, or (3) for 
travel in the continental limits of the United States, a mileage allow- 
ance not to exceed 10 cents per mile. 

The Joint Travel Regulations issued pursuant to the above section 
303 provide in paragraph 4251-1 that permanent change of station 
and temporary duty transportation allowances will be as prescribed in 
paragraphs 4202 and 4203, except that paragraph 4203-3(b) will not 
apply to permanent change of station travel, and that other reim- 
bursable expenses will be allowable as prescribed in paragraph 4400. 
Paragraph 4202-2 provides that transportation expenses include rail- 
road and steamship tickets (including berths), Pullman tickets, street- 
car fares or taxi fares to and from the railroad station, wharf, landing 
field, or local terminus of the mode of transportation used, transfer and 
checking of baggage and similar expenses incident to travel. Para- 
graph 4203-1 provides for furnishing transportation in kind and 
paragraph 4203-2 provides that the traveler may elect to receive reim- 
bursement for the actual cost of transportation for the mode of trans- 
portation authorized and actually used when transportation requests 
are not available to him at the time and place required. Paragraph 
4203-3 provides for payment of certain monetary allowances in lieu 
of transportation, including, among other things, an allowance of 5 
cents per mile for travel at personal expense and an allowance of 7 
cents per mile for travel by privately-owned conveyance. Paragraph 
4400 provides for reimbursement for additional transportation 
expenses incurred in connection with travel and temporary duty such 
as taxicabs, busses, streetcar fares, etc. 

While the Joint Travel Regulations do not expressly provide for 
reimbursement of the expense of hire of special conveyances, it is 
clear that generally a member is entitled to transportation at Govern- 
ment expense when required to travel under change of station orders 
or away from his station on temporary duty. Usually that transpor- 
tation is provided by common carrier; however, where travel to a 
location not served by common carrier is required and the hire of a 
special conveyance is authorized by proper orders, there would appear 
to be no objection to reimbursement for reasonable and proper charges 
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for the use of such conveyances. Hence, your first question is answered 
in the affirmative. 

In view of the answer to question No. 1, no answer to question No. 
2 is required. 

With respect to question No. 3, it was held in the cited decision 26 
Comp. Gen. 802, that 16(a) of the Administrative Expense Act of 
August 2, 1946, 60 Stat. 810, does not restrict the right of Government 
employees traveling on official business to hire special conveyances 
in accordance with paragraph 11 of the Standardized Government 
Travel Regulations. That decision and 4 Comp. Gen. 836, also men- 
tioned in that question, involve the Standardized Government Travel 
Regulations and for that reason are not directly applicable to members 
of Coast Guard governed by the Joint Travel Regulations. However, 
in view of the answer to question No. 1, the first part of question No. 
3 is answered in the negative. 


[B-117741] 


Departments and Establishments—Services Between—Own- 
ership to Property Purchased 

Under section 601, Economy Act of 1932, which authorizes the performance of 
work or service by one agency for another, property purchased by performing 
agency with funds advanced by requisitioning agency, if not completely con- 
sumed, is for return to latter agency, but if the work is performed on a reim- 
bursable basis and the performing agency acquires property with its own funds, 
such property is under the control of the performing agency and, if not con- 
sumed in the performance of the work, only the amount of the depreciation of 
the property during its use on that particular work is for inclusion in the amount 
billed the requisitioning agency. 


Acting Comptroller General Weitzel to Administrator, General Serv- 
ices Administration, May 27, 1954: 


Reference is made to your letter of November 16, 1953, with en- 
closures, requesting a decision as to whether certain personal prop- 
erty purchased by the Bureau of Labor Statistics, Department of 
Labor, with funds advanced to it by the Office of Price Stabilization, 
may be considered as property of the Bureau. 

It appears from your letter and correspondence attached thereto 
that, by letter of the Office of Price Stabilization, dated August 25, 
1952, approved by the Bureau of Labor Statistics, the latter Bureau 
agreed to furnish the Office of Price Stabilization biweekly retail food 
price estimates and to maintain standby personnel for prompt process- 
ing of Office of Price Stabilization requests for available price data 
from July 1952 through April 1953 at an estimated cost of $54,000, 
which sum was advanced to the Bureau of Labor Statistics. The 
agreement specifically provided that, upon its termination, “the Bu- 
reau of Labor Statistics agrees to return all Office of Price Stabiliza- 
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tion property and equipment.” Your letter states that each piece 
of property purchased from the advance funds—at a total acquisi- 
tion cost of $24,713.87—bore a label reading “OPS-ESA,” was car- 
ried on the property records of the Office of Price Stabilization, and 
was declared excess personal property to the General Services Ad- 
ministration by the Office of Price Stabilization prior to its liqui- 
dation. 

The Administrative Assistant Secretary of Labor, in his letters of 
July 3 and August 20, 1953, to the General Services Administration, 
states that the Department of Labor’s position—sustained by 15 or 
more years of extensive experience with working funds during which 
time no demand ever has been made for return of property so ac- 
quired—is that an agency of the Federal Government performing 
services for another such agency has no obligation to transfer prop- 
erty purchased for the performance of such services at the conclusion 
of the work. 

The correspondence attached to your letter discloses that the work 
involved was performed under the authority of section 601 of the 
Economy Act of 1932, 47 Stat. 417, as amended, 31 U. S. C. 686, which 
provides in part as follows: 

(a) Any executive department or independent establishment of the Govern- 
ment, or any bureau or office thereof, if funds are available therefor and if it 
is determined by the head of such executive department, establishment, bureau, 
or office to be in the interest of the Government so to do, may place orders with 
any other such department, establishment, bureau, or office for materials, sup- 
plies, equipment, work, or services, of any kind that such requisitioned Federal 
agency may be in a position to supply or equipped to render, and shall pay 
promptly by check to such Federal agency as may be requisitioned, upon its 
written request, either in advance or upon the furnishing or performance thereof, 
all or part of the estimated or actual cost thereof as determined by such de- 
partment, establishment, bureau, or office as may be requisitioned; but proper 
adjustments on the basis of the actual cost of the materials, supplies, or equip- 
ment furnished, or work or services performed, paid for in advance, shall be 
made as may be agreed upon by the departments, establishments, bureau, or 
offices concerned: * * * 

There is some doubt as to whether the Bureau of Labor Statistics 
was “in a position to supply or equipped to render,” as that term is 
used in the above statutory provision, the services here involved which 
required the maintenance of standby personnel and the purchase of 
over $24,000 worth of property to do work at an approximate cost of 
$54,000, including the cost of the property. However, a determination 
of that question does not appear necessarily required at this late date. 

Section 601 of the Economy Act, 47 Stat 417, contemplates that 
materials, supplies or equipment furnished or work or services per- 
formed under an advance of funds shall be on an actual cost basis as 
agreed upon by the agencies concerned. The term “actual cost” as 
used in that provision of law includes depreciation on property used 
in the performance of such work or services. 22 Comp. Gen. 74. If 
the work is performed on a reimbursable basis and the performing 
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egency acquires property with its own funds, such property is under 
the control of the performing agency and, if not consumed in the 
performance of the work, only the amount of the depreciation of the 
property during its use on that particular work ordinarily would be 
proper for inclusion in the amount billed the requisitioning agency. 
Likewise, it seems clear that property acquired with funds advanced 
from the requisitioning agency would be property under the control 
of such requisitioning agency even though in the custody of the per- 
forming agency and, as such, would be an asset of the requisitioning 
agency. If such property is not consumed in the performance of the 
work it would be properly for return to the requisitioning agency or 
for its use or for disposition as excess property. Thus, whether the 
work is performed on a reimbursable basis or with an advance of 
funds, the property upon completion of the work would be an asset 
of the agency bearing the cost of its acquisition. 

Accordingly, and since the instant agreement specifically so pro- 
vides, the property here in question is properly for disposition as 
excess personal property of the Office of Price Stabilization. 


[B-117773] 


Contracts—Specifications—Minimum Needs Requirement 


Specifications accompanying invitation for bids to supply tractors and farm 
equipment which stated certain absolute minimum requirements, but which 
were qualified by a statement in the invitation that bids on equipment differing 
from that specified would be considered without stating whether the stated 
minimum requirement would be affected by such provision, do not clearly show 
minimum needs of the Government and are legally defective; also, an illegal 
award to a bidder whose bid does not meet the minimum requirements adver- 
tised cannot be validated by permitting delivery of equipment meeting or 
exceeding the specifications. 


Acting Comptroller General Weitzel to the Secretary of the Interior, 
May 27, 1954: 


Reference is made to letters dated December 8, 1953, and January 
8, 1954, from Henry Baetkey, Chief, branch of Finance and Procure- 
ment, Fish and Wildlife Service, relative to the protest of the Inter- 
national Harvester Company against the action of that service in 
making award of a contract to the Massey-Harris Company for fur- 
nishing tractors and mowers under Parts IT and IV of invitation No. 
FW 6-679, dated September 23, 1953. Also, there has been received 
a letter dated March 17, 1954, with enclosures, from the Director, Fish 
and Wildlife Service, in response to Office letter dated February 15, 
1954, B-117773, to you. 

It appears that bids were requested for furnishing certain tractors 
and farming implements as listed on the bidding schedule attached 
to the invitation. Part I] requested bids on furnishing combinations 








568 DECISIONS OF THE COMPTROLLER GENERAL [33 


of the equipment in accordance with those portions of specification 
B which were applicable. Under Part IV bids were requested on fur- 
nishing one tractor-mower, diesel powered farm type, in accordance 
with specification D, delivered f. o. b. Paris, Tennessee. Bidders were 
requested to furnish with their proposals literature describing the 
equipment offered and in addition certain information as detailed on 
a questionnaire form attached to the invitation. Specification B 
applicable to Part IT informed bidders that the farm tractor must 
meet certain minimum requirements as follows: 


a a ele ee a ae ee cteert chads rie necdoin dl icebicoecaeel ones matic arongncpenseananill Ibs__ 5, 800 
I I teak si lees ache tw Scala te H. ae 34 
Belt Horsepower 
Transmission Speeds Forward 5 
Transmission Speed for Travel on Highway_------------------- MPH__ 15 


Specification D applicable to Part IV advised bidders that the farm 
tractor required should meet the following minimum requirements: 


I a a Nl a ll cetera nese esa cactmneceoeimpamnsenntienestonele _Ibs_. 5, 800 
Tosco ldigsieieaiis aiedaivestadatcahaaiieneliphommaitaabivanen mihi 2.2... 41 
a ae ec i ain seer ala Ss 46 
Transmission speeds forward___..-.--...---------- eeu bebcianeae 5 
Transmission speed for travel on RR ee H. 14 


Bidders were advised under General Clauses and Conditions that they 
must execute the sheet attached to the invitation entitled “EX CEP- 
TIONS TO SPECIFICATIONS” and that bids on equipment differ- 
ing from that specified but equal in all essential respects as to 
durability, workmanship, and performance would be considered. Bid- 
ders were also required to state on the sheet exactly how the equipment 
offered differed from that specified. 

The International Harvester Company stated on the referred-to 
sheet that the equipment offered in its bid complied in every particular 
with the advertised specifications except that it contained “No radiator 


guards or bumpers.” The Massey-Harris Company stated exceptions 
as follows: 


Part I: There is no bumper on the tractor. 


Part II: Items 3, 4, have 6 ft. length instead of 5 ft. as asked for. ‘The Mower 
has an oil bath chain drive instead of V belt drive. 


Part III: Wheels are adjustable 52 to 80 inches instead of 44 co 64 inches 
asked for. 


Part IV: Drawbar H. P. is 38 instead of 41 asked for. 

In addition to the foregoing it was stated in the bid of the Massey- 
Harris Company that the tractor offered by that company under Part 
II would meet transmission speed for travel on highway of 14 miles 
per hour or one mile less than the minimum specified. Also, the bid 
specified a weight of 6,912 pounds “as tested” for the tractor offered 
under Part II and a weight of 7,314 pounds for the tractor offered 
under Part IV. 

A contract for items 1, 2, 3, 4, 6, and 9 of Part I, items 1 and 3 of 
Part IT and Parts III and IV was awarded to the Massey-Harris 
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Company as tlie lowest responsive bidder and a contract for item 5 of 
Part I and item 2 of Part II was awarded to the International Har- 
vester Company as the lowest bidder on those items. 

In letter dated November 18, 1953, to the Fish and Wildlife Service, 
a copy of which was forwarded to this Office, the International Har- 
vester Company protested the award of the contract to the Massey- 
Harris Company on the ground that the tractor offered by that com- 
pany would not meet the minimum requirements of tractor weight, 
drawbar horsepower, belt horsepower and transmission speed for 
travel on highway. It was stated further that the weights specified 
for the tractors offered by the Massey-Harris Company were not cor- 
rect because they represented Nebraska test weights which included 
liquid ballast, cast iron weights and operator. It was stated, also, that 
the Massey-Harris model No. 6 mower offered by the bidder was a 
trailing type and not a drawbar construction type mower and that it 
was equipped with a chain drive rather than a V Belt drive as required 
by the specifications. 

In response to the protest, the Chief, Branch of Finance and Pro- 
curement, Fish and Wildlife Service, advised the International Har- 
vester Company in letter dated December 8, 1953, that the deficiency 
in highway speed and drawbar horsepower were minor deviations and 
that, as the bidder took no exception to the belt horsepower require- 
ment, it was assumed that the bidder would comply with the advertised 
requirement. The protesting bidder was advised that the mowers 
offered by the Massey-Harris Company conformed in all essential 
respects to the bid specifications and that the only deviation from the 
bid specifications was the transmission of power by an oil bath chain 
drive instead of a V belt. The protesting bidder was advised also 
that the deviation from the requirements of the bid specifications as 
to highway speed, drawbar horsepower for the tractor and chain 
drive for the mower was accepted under the general provision per- 
mitting consideration of bids on equipment differing from that speci- 
fied but equal in all essential respects as to durability, workmanship 
and performance. 

It now is stated in the report of March 17, 1954, that at the time 
the Massey-Harris Company submitted its bid it was in possession of 
information which indicated that its new model 44 tractor could ex- 
ceed the advertised minimum requirements; that since that time a 
test on that model was completed at the University of Nebraska which 
revealed that the model exceeds not only the contract requirements but 
the tested performance of the International Harvester Super Model 
Tractor in all respects except drawbar power in low gear; and that the 
“Certified weight of tractor as furnished, including lights and other 
attachments specified, is 5,940 pounds (as against advertised minimum 
of 5,800 pounds).” 
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The rule has long been established that it is the duty of administra- 
tive officials of the Government charged with the responsibility of 
drafting specifications issued pursuant to public advertising statutes 
to see that they are so drawn as to state the actual minimum needs 
of the Government clearly, fairly and accurately. 

Here the specification stated minimum requirements but under the 
qualifying language of the invitation bidders were left in doubt as to 
whether it would be permissible not to meet those minimums. Fur- 
thermore, it appears to have been known that something less than the 
minimum requirements specified would suffice and if that be the case 
the specifications were legally defective as being unduly restrictive of 
competition. The proper course to follow in this type of case is to 
advertise on the basis of specifications which will permit the broadest 
field of competition within the actual minimums required. See 32 
Comp. Gen. 384. An illegal award to a bidder whose bid does not 
meet the minimum requirements advertised cannot be validated by 
permitting delivery of equipment meeting or exceeding the specifica- 
tions. 

While otherwise proper payments under the contacts awarded in 
this case will not now be questioned, the matter is 3 brought to your 
attention for appropriate corrective action. 


[B-118396] 


Enlistment Allowance and Reenlistment Bonus—Career 
Compensation Act of 1949 


An enlisted member of the Regular Navy who reenlisted for four years prior to 
the “date of enactment” of the Career Compensation Act of 1949 (October 12, 
1949) but subsequent to its effective date (October 1, 1949) and who, under the 
savings provision of section 207 (d) of the act, elected to be paid a reenlistment 
bonus under section 207 (a) of the act instead of a reenlistment allowance under 
the laws in effect prior to the act may not make a further election under seccion 
207 (d) incident to a subsequent discharge and reenlistment so as to be entitled 
to a reenlistment allowance under laws in effect prior to the Career Compensa- 
tion Act. 


Section 207 (d) of the Career Compensation Act of 1949, which in effect is a 
Savings provision under which members of the uniformed services who reenlist 
within three months after being discharged from “the enlistment” entered into 
prior to the date of enactment of the act have the right to choose a reenlistinent 
allowance under the old law or a reenlistment bonus under the new, grants one 
election and when such election has been made and payment effected in accord- 
ance therewith, any subsequent amounts paid as reenlistment bonus must be 
paid under the new law (Career Compensation Act). 


Acting Comptroller General Weitzel to W. M. Robison, Department 
of the Navy, May 28, 1954: 


By letter dated January 20, 1954, the Judge Advocate General 
of the Navy forwarded to this Office your letter of December 15, 
19538, requesting decision as to whether an enlistment allowance of 
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$200 may be credited to William L. Qutermous, 287 62 20, AD1, U.S. 
Navy, by reason of his enlistment for a period of four years in the 
Regular Navy on October 7, 1953. Your request was not accom- 
panied by the commanding officer’s Order to Enter Account required 
in substantiation of payment of a reenlistment allowance or bonus. 
See paragraph 044071, Navy Comptroller’s Manual. However, in 
this case, your request for decision will be considered. 

The circumstances shown are that the enlisted man was discharged 
from the Regular Navy on October 6, 1949; that he reenlisted for 
four years on October 7, 1949, and was credited with a reenlistment 
bonus of $160; that he was discharged at expiration of enlistment 
on October 6, 1953, and that he reenlisted in the Regular Navy for 
four years on October 7, 1953. You question the legality of crediting 
Mr. Qutermous with a reenlistment allowance of $200 under the 
provisions of section 207 (d) of the Career Compensation Act of 1949, 
63 Stat. 811, incident to the latter reenlistment. 

Section 207 (d) of the said act provides that notwithstanding the 
provisions of subsection (a) 63 Stat. 811—providing generally for 
reenlistment bonus—a member of the uniformed services who reen- 
lists within three months after being discharged “from the enlistment 
entered into prior to the date of enactment of” that act (October 
12, 1949), shall be entitled to receive either (1) enlistment allow- 
ances under the provisions of law in effect immediately prior to the 
date of enactment of the act or (2) reenlistment bonus in the amount 
and under the provisions of this section, whichever is greater. Sub- 
section (a) provides so far as is pertinent here for a reenlistment 
bonus of $160 upon reenlistment for a period of four years. Under 
the old law, section 10 of the Pay Readjustment Act of 1942, 56 
Stat. 366, enlistment allowance was computed at $50 per year for 
each year served in the enlistment from which last discharged for 
enlisted men of the first three grades who reenlisted within three 
months from the date of discharge. 

Section 207 (d) of the Career Compensation Act is, in effect, a sav- 
ings provision under which members who reenlist within three 
months after being discharged from “the enlistment” entered into 
prior to the date of enactment of the act have the right to choose a 
reenlistment allowance under the old law or a reenlistment bonus under 
the new. However, it appears that the statute grants only one elec- 
tion and when such election has been made and payment effected 
in accordance therewith, any subsequent amounts paid as reenlist- 
ment bonus must be paid under the new law. Cf. 31 Comp. Gen. 
209. In the present case the member was discharged on October 
6, 1949, and reenlisted on October 7, 1949. While that was prior 
to the “date of enactment” of the Career Compensation Act (October 
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12, 1949), it was subsequent to the effective date of that act (October 
1, 1949), so that he was entitled on that reenlistment to an election 
under section 207 (d). The record does not show how many years 
the member served in the enlistment from which discharged on 
October 6, 1949, nor his pay grade at that time, but since he was 
paid $160 as a reenlistment bonus under section 207 (a) 63 Stat. 811 
he apparently elected to be paid under the new law. Having so 
elected, no further election may be made incident to a subsequent 
discharge and reenlistment. Hence, he is not entitled to a reenlist- 
ment allowance of $200 under the laws in effect prior to the Career 
Compensation Act incident to his reenlistment on October 7, 1953. 
However, he is entitled to a reenlistment bonus of $160 under section 
207 (a) of the said Career Compensation Act. 
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[B-116236] 


Contracts—Specifications—Preparation 


Specifications issued with invitation for bids for heater units which contain an 
unconditional requirement that the equipment bear Underwriters’ Laboratories 
label is unduly restrictive. 


Specifications may include a requirement that articles shall conform to standard 
adopted by a recognized independent laboratory or testing organization in the 
absence of Government prescribed standards or specifications, but the absence 
of a certificate, label or approval from such organization should not automati- 
cally exclude otherwise acceptable products. 


Specifications issued with invitation for bids for heater units, which prescribe 
in detail the features of a particular manufacturer’s product, are restrictive in 
the absence of information that only one product is capable of rendering satis- 
factory service. 

Acting Comptroller General Weitzel to the Secretary of the Air 
Force, June 1, 1954: 


Reference is made to the protest of Quiet Automatic Burner Cor- 
poration, relative to the award of a contract to Harvey Whipple Co., 
for the furnishing of three heating units, which was forwarded to you 
by Office letter of September 28, 1953, and was the subject of a report 
transmitted by the Air Force Finance Center under date of March 
19, 1954. 

According to the record, the determination to reject the low bid of 
the Quiet Automatic Burner Corporation and to make the award in 
question was influenced primarily by a prior procurement of forty 
oil-burning heating units under contract No. AF 28(604)-87, dated 
February 19, 1953, with that corporation. That contract was awarded 
by the Newark Transportation Control Depot, upon requisition and 
specifications furnished by Military Air Transport Service. The pro- 
curement agency evaluated the proposals, determined compiiance with 
specifications, executed the contract, accepted delivery after inspec- 
tion and approval at the manufacturer’s plant. and the units were 
shipped to Goose Air Force Base, Iceland. However, the requiring 
agency refused to accept the articles purchased, ordered them returned 
from Iceland, and required immediate replacement by a second pro- 
curement of heaters of the make desired. The disposition made of 
these heaters is not disclosed, but it was indicated that it was the inten- 
tion of MATS to assign them for use elsewhere. 

This instance of disagreement between the requisitioning and pro- 
curing agency suggests an undesirable conflict or division of authority 
or lack of adequate coordination which could conceivably produce 
serious financial consequences. In this case, there has resulted at least 
a waste of shipping costs. In addition, and in the light of the contro- 
versy with respect to the restrictive nature of the specifications, it 
would seem either that the Government has paid for forty heaters 
which are not adequate, or that it has paid an unnecessarily high price 
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for probably a considerably larger number of heaters which are more 
than adequate to meet the actual requirements. 

In the report from the Military Air Transport Service to the Air 
Materiel Command, by 6th endorsement dated January 23, 1954, it is 
stated : 

As a matter of common every day practice an overall description of the desired 
item must be included in the invitation as a basis for the bid. This may be 
accomplished by two different means, first by naming a specific item or unit 


followed by the words “or equal” secondly a description of the desired unit may 
be used without using the name of a specific manufacturer. 


This statement which is construed as meaning that specifications 
may be drawn to cover the product of a particular manufacturer, indi- 
cates a serious misconception of the basic principles of procurement by 
competitive bidding as frequently declared both by this Office and by 
the courts. 

In United States v. Brookridge Farm, 111 F. 2d 461, it was said, 
with respect to statutes and regulations requiring the award of con- 
tracts after public advertising and bidding: 

The purpose of these statutes and regulations is to give all persons equal right 
to compete for Government contracts: to prevent unjust favoritism, or collusion 
or fraud in the letting of contracts for the purchase of supplies; and thus to 
secure for the Government the benefits which arise from competition. In further- 
ance of such purpose, invitations and specifications must be such as to permit 
competitors to compete on a common basis. Conditions or limitations which have 
no reasonable relation to the actual needs of the service and which are designed 


to limit bidding to one of several sources of supply are interdicted, and render 
the award of a contract made in such circumstances voidable. 


It is true that in a number of cases, where undue difficulty would be 
encountered in drawing detailed specifications, the naming of a par- 
ticular commercial product, with the words “or equal,” has been 
acquiesced in by this Office. However, as was said in decision of March 
26, 1951, B-96279, to your predecessor, that practice “should be avoided 
when it is possible to describe the needs of the Government in specifi- 
cations with sufficient clarity to apprise prospective bidders of what is 
required. Also, this Office has held that if bids deviating from the 
advertised specifications are desired the invitation should state in plain 
and simple terms the extent of such deviations and the basis or bases 
upon which they will be acceptable.” 

In general, the drafting of specifications by adopting the manu- 
facturer’s description of a particular commercial article may be even 
more reprehensible, since it amounts in effect to a representation that 
every detail, except as otherwise clearly indicated, has been determined 
by responsible authority to be necessary to meet the reasonable require- 
ments of the Government. If such is in fact the case, consideration of 
negotiation as authorized by section 2 (c) (10) of the Armed Serv- 
ices Procurement Act, 62 Stat. 21, is indicated ; if not, the purposes of 
the competitive bidding process are largely defeated, and the suspicion 
of partiality, collusion, or fraud cannot be avoided. 
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The drafting of proper specifications is, of course, an administrative 
responsibility, and, in the absence of standardized specifications or of 
elaborate study, research, experimentation, and testing, may present 
problems of considerable difficulty. This, however, should not gen- 
erally be considered an adequate reason for adopting the deceptively 
easy course of referring to particular commercial articles on a basis 
of personal preference. 

This Office has no way of determining, except from administrative 
reports, whether particular features of a manufactured article, such 
as involved in the instant case, are or are not reasonably necessary 
for the needs to be filled. In this instance, no substantial underlying 
facts have been furnished as a basis for the determination that only 
the particular apparatus specified was capable of satisfying the re- 
quirements. It cannot, therefore, be said that the determination was 
not justified. However, in the absence of further information it seems 
remarkable that of all the great number of commercial oil-burning 
furnaces and heaters produced by American industry, there is only 
one capable of rendering satisfactory service in heating aircraft hang- 
ers. The fact that bids were received from three manufacturers is 
not a demonstration that the specifications were not restrictive, in 
view of the fact that two of the three bids were determined not to meet 
the specifications. 

The most serious contention in support of the rejection of the bid 
of the Quiet Automatic Burner Corporation is that the product offered 
was not eligible to bear the label of Underwriters’ Laboratories, Inc., 
as required by the specifications, and was not listed by that organiza- 
tion as complying with commercial standards prescribed by the 
National Bureau of Standards. 

In Office decision B-97153, December 8, 1950, there was approved 
a proposal by the Public Buildings Service to include in the specifica- 
tions for boilers and other pressure vessels, to be installed in the con- 
struction, repair and alteration of public buildings, a provision that 
each piece of equipment offered contain a stamp or label showing that 
it meets all requirements of safety codes established by such organiza- 
tions as the American Society of Mechanical Engineers and the Na- 
tional Board of Fire Underwriters and generally recognized through- 
out the particular industry. That authorization, however, was based 
upon express administrative assurance that the inclusion of such a 
requirement would not prevent any manufacturer from bidding on 
the articles in question. 

Also, there were issued in April, 1937, by the Chairman of the Fed- 
eral Specifications Executive committee, instructions that specifica- 
tions promulgated by that Committee for electrical equipment and 
other supplies involving fire risk should include the following: 


The bidder shall submit proof that the material or appliance he proposed to 
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supply under this specification conforms to the standards of the Underwriters’ 
Laboratories, Inc., as regards fire and casualty hazards. The label of the 
Underwriters’ Laboratories will be accepted as conforming with this requirement. 





In lieu of the label, the bidder may submit independent proof satisfactory to 
the purchasing agency that his material or appliance conforms to the published 
standards, including methods of test, of the Underwriters’ Laboratories. 


It is to be noted that the quoted provisions do not authorize the re- 
quirement of the Underwriters’ label as an absolute condition of 
acceptability or as the exclusive method of proof of compliance with 
the applicable standards. 

In B-115667, October 27, 1953, it was held that amendment of a con- 
tract for lighting equipment, after award to the low bidder on an 
invitation requiring that “construction and materials shall be approved 
by the Underwriters’ Laboratories,” to permit the installation of ma- 
terials not approved by the Underwriters’ Laboratories, but approved 
by Factory Mutual Laboratories and determined by the Officer-in- 
Charge to be comparable to those originally specified, was in no way 
illegal or improper, and it was there also suggested that it would have 
been sounder administrative practice to have conducted a thorough 
investigation in advance of advertising or award. 

Upon full consideration, it is the view of this Office that a require- 
ment that articles offered or supplied to the Government bear the 
Underwriters’ label or any similar emblem of a private organization, 
is not generally justifiable, and the regulations of your Department 
in that respect are not consonant with the provisions of section 3(b) 
of the Armed Services Procurement Act, 62 Stat. 23. It may, how- 
ever, be proper, in the absence of standards or specifications prescribed 
by proper Governmental authority, if administratively determined 
to be in the interest of the Government, to include in advertised speci- 
fications for articles of appropriate classes a requirement that such 
articles shall conform to standards adopted by the Underwriters’ Lab- 
oratories, or similar organizations, where such standards are generally 
recognized and accepted in the industries involved and are pertinent 
to the Government’s needs. Prescribing minimum standards to which 
articles required by the Government shall conform is the proper func- 
tion of specifications; but the determining of whether articles offered 
to the Government in fact conform to those standards is the duty 
primarily of the procurement officials. The certificate, label, or other 
token of approval of a recognized independent laboratory or testing 
organization may, under proper circumstances, be acceptable as evi- 
dence of conformity, but the absence of such approval should not auto- 
matically exclude products which may be equally in conformity, and 
may even have been found to be so by such organization. In the case 
of the Underwriters’ Laboratories, for example, it appears from its 
publications that any manufacturer may submit a device, system, or 
material for examination and test, but the promulgation of a “Listing” 
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of such product is contingent upon the establishment of one of the 
several forms of follow-up service maintained by the Laboratories, 
all of which involve periodic checks on the producer’s operations 
and product, and only one of which involves the issuance of the 
Underwriters’ label. 

In the circumstances of the procurement here under consideration, 
as shown by the record submitted, it is believed that the action of the 
Newark Transportation Control Depot in accepting the bid of Quiet 
Automatic Burner Corporation, upon the report of Underwriters’ 
Laboratories that the equipment offered was satisfactory except for 
certain specified minor modifications, correction of which could readily 
have been enforced by the Air Force inspectors, was correct, and the 
refusal of the Military Air Transport Service to accept that equip- 
ment for its intended use was not justified. Further, it is the conclu- 
sion of this Office that the specifications of both invitations involved 
were unduly restrictive, in that the unconditional requirement of the 
Underwriters’ label was not proper, and the necessity for prescribing 
in detail the features of a particular manufacturer’s product has not 
been satisfactorily established. 

Since the particular procurements have been consummated by de- 
livery and payment, in accordance with the contracts, no action with 
respect thereto is now indicated. The conclusions herein stated are 
submitted for your attention and guidance in future procurements. 


[B-119096] 


Awards—Suggestions, Inventions, Ete.—Compensation In- 
creases for Superior Accomplishments—Detailed Em- 
ployees 

Employee detailed from one agency to another, with control of employee for 
operational purposes vested in agency to which detailed, who made a meritorious 
suggestion which resulted in savings to latter agency is regarded as an employee 
of the department to which detailed for the purpose of qualifying for a cash 
award under Executive Order No. 9817 and section 14 of act of August 2, 1946, 


which provide for payment of cash awards to civilian officers and employees for 
meritorious suggestions that will result in savings to the departments. 


The provisions of section 1002 of Title X of the Classification Act of 1949, which 
authorize an increase in basic compensation to employees for superior accom- 
plishments, relate primarily to supervisors and employees within the depart- 
ment and therefore are not applicable to an employee who, while on detail to 
another agency, made a meritorious suggestion which resulted in savings to the 
agency to which detailed. 


Acting Comptroller General Weitzel to the Secretary of Commerce, 
June 1, 1954: 


Reference is made to your letter of February 26, 1954, requesting 
a decision as to whether, under section 14 of the act of August 2, 1946, 
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60 Stat. 809, 5 U. S. C. 116(a), or section 1002 of Title X of the act of 
October 28, 1949, 63 Stat. 971, 5 U. S. C. 1152, and implementing regu- 
lations, your Department may make an award to an employee of an- 
other agency who, while on detail to your Department, made a meri- 
torious suggestion which will result in approximate savings to your 
Department of $36,000 annually. 

It is stated in your letter that an inspector of the Civil Aeronautics 
Board, an independent agency, was detailed, under an inter-agency 
agreement, to the Civil Aeronautics Administration, one of the agen- 
cies within your Department; that, until such detail was concluded 
on December 14, 1953, the inspector was paid by the Civil Aeronautics 
Board but worked completely under Civil Aeronautics Administration 
supervision, used leave with the approval of Civil Aeronautics Admin- 
istration supervisors, and received his efficiency rating from said super- 
visors. During such detail, the suggestion was made and adopted for 
the improvement of the heating system in DC-3 type aircraft which 
will result in the savings to your Department. However, for other 
reasons, it is stated that no savings will accrue to the Civil Aeronautics 
Board. 

Section 14 of the act of August 2, 1946, 60 Stat. 809, 5 U.S. C. 116a, 
provides, in pertinent part, as follows: 

The head of each department is authorized, under such rules and regulations 
as the President may prescribe, to pay cash awards to civilian officers and em- 
ployees (or to their estates) who make meritorious suggestions which will result 
in improvement or economy in the operations of his department and which have 
been adopted for use and to incur necessary expenses for the honorary recogni- 
tion of exceptional or meritorious service: * * * Payments may be made from 
the appropriation for the activity primarily benefiting or may be distributed 


among appropriations for activities benefiting as the head of the department 
determines. * * * 


Executive Order No. 9817, dated December 31, 1946, and issued pur- 
suant to section 14, refers to awards to “any civilian officer or employee 
of a department who makes a suggestion in such form and manner as 
his department shall require” [Italics supplied]. 

Thus it appears that a cash award under section 14 to the employee 
here involved would be authorized if the Civil Aeronautics Adminis- 
tration, the agency to which he is detailed, may be regarded as “his 
department” within the meaning of that language as used in Execu- 
tive Order No. 9817. 

Generally, an employee on loan or detail to another Federal agency 
remains an employee of the first or loaning agency insofar as deter- 
mining his status for matters of a personnel or administrative nature 
such as salary rate, leave and retirement. 24 Comp. Gen. 420. How- 
ever, the control of such an employee for operational purposes is vested 
in the agency to which the employee is loaned and that agency de- 
termines his work assignments, his working hours, when his leave may 
be taken and prepares his efficiency rating. Accordingly, there is per- 
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ceived no valid reason for not considering detailed employees as em- 
ployees of the department to which detailed for purposes of qualifying 
for cash awards for meritorious suggestions under Executive Order 
No. 9817 and section 14 of the act of August 2, 1946. To be specific, you 
are advised that the cash award to the employee under section 14 of the 
act of August 2, 1946, and Executive Order No. 9817, would be 
authorized. 

Referring to section 1002 of Title X of the Classification Act of 1949, 
it may be stated that such provision primarily relates to supervisors 
and employees “within the department” whose superior accomplish- 
ments have contributed to efficiency and economy in the administra- 
tion of their particular units or groups. While it is conceded there 
is some overlapping between section 14 of the act of August 2, 1946, 
and Title X, nevertheless, section 1002 of Title X provides that a de- 
partment may either make a cash award or authorize an increase in 
an employee’s basic compensation for superior accomplishment. Ob- 
viously, if a department to which an employee is detailed for a short 
period of time could authorize an increase in the employee’s basic com- 
pensation in lieu of an outright cash award, it would have the effect of 
shifting the bulk of the payment to the loaning agency upon termi- 
nation of the employee’s detail or else result in the cancellation of the 
increase by such loaning agency. For these reasons it must be held that 
an award may not be made under Title X by an agency to which an 
employee is detailed under circumstances such as involved in the case 
herein. 


[B-119158] 


Compensation—Postal Service—Automatic Promotion— 
Longevity Increases 

A postal clerk in the top automatic grade whose position is subject to conversion 
to an intermediate grade under the act of October 24, 1951, is not entitled to lon- 
gevity step A under the act of May 3, 1950, until completion of a total of three 
years service in the present and former top automatic grades. 

Acting Comptroller General Weitzel to the Postmaster General, 
June 1, 1954: 


Reference is made to your letter of March 4, 1954, your reference 
50, stating that a question has been raised involving the promotion of 
a clerk in the Office of the Post Office Inspector in Charge, Boston, 
Massachusetts, to longevity grade A before completion of three years 
of service in the top automatic grade. There is noted your statement 
that other inspection service clerks have been similarly promoted; 
hence, what is here decided will apply to them also. 
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Section 15 (d) of the act of July 6, 1945, 59 Stat. 450, provides that 
clerks at division headquarters shall be divided into nine grades, 1 
through 9, with annual salaries ranging from $1,900 to $2,700, inclu- 
sive, and that said clerks shall be promoted successively at the begin- 
ning of the quarter following one year’s satisfactory service in each 
grade to the next higher grade until they reach grade 9, and further 
provides for additional grades 10, 11, and 12, for clerks who perform 
faithful and meritorious service, all at specified annual rates of 
compensation. 

The employee here involved was appointed as clerk, grade 5, on 
August 8, 1945, at a salary of $2,300 per annum. He was subsequently 
promoted in accordance with section 15 (d) until the top automatic 
grade 9 was reached October 1, 1949. 

The proviso in section 15 (d) establishing the three additional 
meritorious grades was repealed by section 4 (a) (8) of the act of 
May 3, 1950, 64 Stat. 102. Section 2, of said act, 64 Stat. 102, provides 
as follows: 

Employees on the rolls on the date of enactment of this Act, who are in the 

highest automatic grade of their position or who are in additional grades, shall 
retain promotion credit under the provisions of section 2 (e) of the Act of Oc- 
tober 28, 1949 (Public Law 428, Eighty-first Congress), and under those provi- 
sions of the Act of July 6, 1945 (Public Law 134, Seventy-ninth Congress), which 
are repealed by section 4 of this Act to the same extent as though such provisions 
had remained in effect, and thereafter shall be promoted to longevity grades A, B, 
and C at the beginning of the quarter following the completion of three, five, and 
seven years of service, respectively, in the next lower grade, except that if prior 
thereto any such employee becomes eligible for promotion under subsection (b) 
of section 1 of this Act, such employees shall be promoted in accordance with 
the provisions of such subsection. 
Under the provisions of the section just quoted the employee remained 
at the top automatic grade 9 and received credit toward longevity 
grade A until July 1, 1951, when said grade was converted to, or be- 
came, grade 7 by the act of October 24, 1951, section 14 (b) (2), 65 
Stat. 632. 

Section 1 (b) of the act of May 3, 1950, 64 Stat. 101, provides as 
follows: 


Each such postmaster or employee who is serving in a regular position on the 
date of enactment of this Act or who is appointed to such a position at any time 
thereafter, shall be assigned to longevity grade A at the beginning of the quarter 
following the completion of thirteen years of service, to longevity grade B at 
the beginning of the quarter following the completion of eighteen years of 
service, and to longevity grade C at the beginning of the quarter following the 
completion of twenty-five years of service. 


But that provision is not here pertinent because it has been informally 
ascertained—which fact also may be assumed from the tenor of the 
submission—that the employee here involved has not completed 13 
years of service. 

Section 15 (d) was repealed by section 2 (m) of the act of October 
24, 1951, 65 Stat. 625, and section 11A thereof was added providing 
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grades and salaries of employees in the automatic grades. Section 
14 (b) (2) provides, in effect, that employees (other than special me- 
chanics, cost accounting clerks, purchasing clerks, and draftsmen) 
for whom automatic grades and salaries are provided in section 11A 
of the act of July 6, 1945, as added by the act of October 24, 1951, 
and who on the effective date of this act are in grades 4, 5, 6, 7, 8, 9, 10, 
and 11 shall be placed in grades 2, 3, 4, 5, 6, 7, 8, and 9, respectively, and 
shall receive the annual salary or hourly rate of pay of the grade in 
which placed. In accordance therewith grade 9, which the employee 
here involved had attained, became grade 7, effective retroactively to 
July 1, 1951, as provided by section 23 (a) of the act of October 24, 
1951, 65 Stat. 633, at an increase in compensation over that previously 
attached to grade 9. The addition, by the provisions of section 14 (b) 
(2), of grades 8 and 9, effective July 1, 1951, opened up to the employee 
two additional automatic grades. 

The employee was administratively promoted effective October 1, 
1952, to longevity grade A based upon three years’ service after first 
reaching the top automatic grade 9 on October 1, 1949, at which time— 
October 1, 1952—the employee had not completed three years’ service 
in the then top automatic grade as provided by the law then in effect. 
The completion of the period of service in the old top automatic grade 
was interrupted, as it were, by the enactment of section 14 (b) (2) of 
the act of October 24, 1951, which converted the top automatic grade 
9 authorized by the act of July 6, 1945, above, to an intermediate 
grade, namely, grade 7. 

Based upon the foregoing facts and circumstances your letter pre- 
sents the questions stated in the concluding paragraph thereof, as 
follows: 

Your decision is requested as to whether there is proper basis for questioning 
the propriety of the promotion of the employee in this case to longevity grade 
A on October 1, 1952, or to the promotion to grade B after 5 years’ service in 
grade A. In the event it is concluded that the longevity promotion in this case 
was improper, it is requested that this and similar promotions previously made 


in good faith under the administrative interpretation of the law as herein de- 
scribed be allowed to stand. 


Section 15 (a) of the 1951 act, 65 Stat. 632, provides, in pertinent 
part, as follows: 


Employees who, under such Act of July 6, 1945, as in effect prior to the 
effective date of this Act, are entitled to automatic grade promotions on the 
effective date of this Act, shall be given credit for their earned automatic grade 
promotion before applying the provisions of sections 4 and 14 of this Act. Em- 
ployees who, under such Act of July 6, 1945, as in effect prior to the effective 
date of this Act, would have been entitled to automatic grade promotions within 
one year from the effective date of this Act, shall be given credit for the time 
served since their last promotion prior to the effective date of this Act in deter- 
mining eligibility for automatic grade promotions under the provisions of such 
Act of July 6, 1945, as amended by this Act. 
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While the statute just quoted provides for the crediting of time 
served since the last automatic promotion, before conversion under 
section 14 (b) (2), no express provision is made in respect of saving 
the time already served in the old top automatic grade 9 toward 
longevity grade A at the time of its being converted to grade 7 under 
the new act. However, the act does manifest an intention not to 
require a forfeiture of any time already served in the old grades at 
the time of conversion to the grades required by the new act, and 
nothing appears in the legislative history to disclose any intention to 
the contrary. 

Hence, there appears required the conclusion that the employee in 
this case should have been converted under section 14 (b) (2) to grade 
7, effective July 1, 1951; that promotion to the next two automatic 
grades, namely 8 and 9, should have been made in due course as re- 
quired by applicable law; and that upon reaching the new top auto- 
matic grade 9, he was required to serve toward longevity grade A 
only the difference between three years and the time he already had 
served in the old top automatic grade. 

Accordingly, corrective action should be taken in this and similar 
cases to accord with the view just stated, and since there appears no 
sound basis for the action administratively taken in this case any over- 
payment shown to have been made as a result of such corrective action 
would be for recovering back from the involved employee. 


[B-119892] 


Traveling Expenses—Employees Suspended Without Pay in 
Interest of National Security—Attendance at Hearings 


The travel of an employee, suspended without pay in the interest of national 
security, in attending an administrative hearing of his case under the right con- 
ferred by the act of August 26, 1950, before termination of employment, is con- 
sidered official business, and therefore the employee may be paid transportation 
expenses incurred incident to such travel and a per diem subsistence allowance 
in accordance with the Standardized Government Travel Regulations. 

Acting Comptroller General Weitzel to the Administrator of Vet- 


erans Affairs, June 2, 1954: 


Reference is made to your letter of April 28, 1954, with enclosure, 
requesting a decision upon the availability of Veterans Administra- 
tion appropriations for the transportation and per diem subsistence 
expenses of an employee, suspended without pay, incident to attend- 
ance at an administrative hearing of his case pursuant to the provi- 
sions of Public Law 733, approved August 26, 1950, 64 Stat. 476, ap- 
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plicable to the Veterans Administration by virtue of Executive Order 
No. 10450. It appears that such hearings normally are held at the 
duty station of the employee involved but administrative considera- 
tion is being given to holding them at other places when deemed nec- 
essary in the interest of the employee or the Government. 

Public Law 733, providing in the interest of national security for 
the suspension without pay of civilian officers or employees, further 
provides, so far as appears pertinent herein : 

* * * That any employee having a permanent or indefinite appointment, and 
having completed his probationary or trial period, who is a citizen of the United 
States whose employment is suspended under the authority of this Act, shall be 
given after his suspension and before his employment is terminated under the 
authority of this Act, (1) a written statement within thirty days after his sus- 
pension of the charges against him, which shall be subject to amendment within 
thirty days thereafter and which shall be stated as specifically as security con- 
siderations permit; (2) an opportunity within thirty days thereafter (plus an 
additional thirty days if the charges are amended) to answer such charges and 
to submit affidavits; (3) a hearing, at the employee’s request, by a duly consti- 
tuted agency authority for this purpose; (4) a review of his case by the agency 
head, or some official designated by him, before a decision adverse to the em- 


ployee is made final; and (5) a written statement of the decision of the agency 
head: * * * 


The question of reimbursement and the availability of appropriated 
funds for traveling expenses incurred by an employee in attending an 
administrative hearing upon personnel matters has been the subject 
of two prior decisions: 21 Comp. Gen. 382, and 31 id. 346. The first 
decision involved the hearing of personnel grievances as authorized 
by Executive Order No. 7916, issued June 24, 1938; the second a hear- 
ing upon a performance-rating appeal under Public Law 873, Sep- 
tember 30, 1950, 64 Stat. 1098. In both cases it was held that the par- 
ticipation in the hearings by the petitioning or appealing employee 
constituted official business and, therefore, that the traveling expenses 
incurred by the employee were reimbursable and the administrative 
appropriations available therefor. 

The doubt in the situation now under consideration arises from the 
fact that the employee is in a suspended without pay status. How- 
ever, since under the provisions of Public Law 733 the employee is 
entitled to a hearing before termination of employment, the travel 
constitutes official business and the ruling of the prior decisions would 
appear to be equally for application. See 5 CFR 4.301 (14) defining 
“suspension” as used in the Civil Service Regulations. 

Accordingly, you are advised that the employee involved may be 
paid the cost of transportation and a per diem subsistence allowance, 
in accordance with the Standardized Government Travel Regulations, 
and that the cost thereof properly is chargeable to appropriations of 
the Veterans Administration otherwise available for such expenses. 
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[B-117807] 


Pay—Retired—Coast and Geodetic Survey Officer Holding 
Honorary Higher Rank of Rear Admiral While United States 
Representative With International Organization 


A commander in the Coast and Geodetic Survey who was appointed by the Presi- 
dent to serve with an international organization pursuant to a Private Law 
which provided the officer was to have the rank of rear admiral (lower half) 
of the Coast and Geodetic Survey while so serving, and that such appointment 
should not affect the officer’s permanent rank or retirement benefits, held the 
rank of rear admiral on an honorary basis as distinguished from an actual pay 
rank of the Coast and Geodetic Survey, and therefore such rank cannot be con- 
sidered for retired pay purposes. 

Acting Comptroller General Weitzel to the Secretary of Commerce, 


June 3, 1954: 


Reference is made to your letter of November 20, 1953, requesting 
decision as to whether Paul A. Smith, now a commander in the Coast 
and Geodetic Survey, will be eligible for retirement in August 1954 
as a rear admiral (lower half) by reason of having served during the 
approximate period June 20, 1947, to August 1, 1953, as alternate 
and representative of the United States with an international organ- 
ization under appointments made by the President pursuant to the 
provisions of Private Law 5, 80th Congress, approved May 15, 1947, 
and Private Law 297, 8ist Congress, approved October 6, 1949. 

It appears that in August 1954 Paul A. Smith will have served 
for 30 years as a commissioned officer in the Coast and Geodetic Sur- 
vey and that he has requested to be voluntarily retired at that time 
under the provisions of section 13 of the Coast and Geodetic Survey 
Commissioned Officers’ Act of 1948, 62 Stat. 299, 33 U. S..C. 8537. 
You express the view that the appointment of Paul A. Smith by the 
President to serve on special duty pursuant to the above-cited private 
laws “was analogous in all respects to the appointments to other flag 
ranks in the Coast and Geodetic Survey” and accordingly you request 
to be advised whether Paul A. Smith will be eligible to retire at the 
appropriate time with the rank and retired pay of a rear admiral 
(lower half) in the Coast and Geodetic Survey. 

Private Law 5, 80th Congress, approved May 15, 1947, authorized 
the President to appoint Paul A. Smith, then a lieutenant commander 
in the Coast and Geodetic Survey, as alternate representative of the 
United States to the Interim Council of the Provisional International 
Civil Aviation Organization, or its successor, and as representative 
of the United States to the Air Navigation Committee of the Pro- 
visional International Civil Aviation Organization. The said private 
law provided that during the time Paul A. Smith held the offices 
therein authorized he was to “have the rank of rear admiral (lower 
half) of the Coast and Geodetic Survey” and he was to receive “such 
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compensation and allowances as the Secretary of State shall prescribe 
payable from appropriations made by law for the Department of 
State.” Under Private Law 297, 8lst Congress, approved October 6, 
1949, the President was authorized to appoint Paul A. Smith as 
representative of the United States to the Council of the Internationa! 
Civil Aviation Organization and said Private Law 297 further 
provided that during the time he held such office he was to “have 
the rank of rear admiral (lower half) of the Coast and Geodetic 
Survey” and, in lieu of his pay as a commissioned officer in the Coast 
and Geodetic Survey, he was to receive “such compensation and 
allowances as the Secretary of State shall prescribe payable from 
appropriations made by law for the Department of State.” 

Each of the above-cited private laws specifically provided that Paul 
A. Smith’s appointment to, acceptance, and service as alternate and 
representative of the United States thereunder should in no way affect 
any status, office, rank, or grade occupied or held by him in the Coast 
and Geodetic Survey or any emolument, perquisite, right, privilege, 
eligibility for promotion or retirement, or other benefits incident to 
or arising out of any such status, office, rank, or grade, and that so 
long as he held the offices therein authorized he should retain his per- 
manent rank and grade or such rank and grade to which he might 
be promoted by reason of his position on the lineal list of the Coast 
and Geodetic Survey. 

These specific provisions of Private Laws 5 and 297 are clear and 
unambiguous. It thus seems evident that Paul A. Smith’s appoint- 
ment to, acceptance and service as alternate and representative of the 
United States thereunder did not in any way affect his permanent 
rank or grade in the Coast and Geodetic Survey or in any manner 
increase or decrease either his eligibility for promotion or retirement 
or any right or privilege, respecting retirement or other benefit, to 
which he otherwise was entitled. Also, during the period that he 
served in the offices so authorized he retained first, his permanent 
grade of lieutenant commander and subsequently the grade of com- 
mander, to which it appears he later was promoted (see Roster of 
Commissioned Officers, U. S. Coast and Geodetic Survey, dated 
May 1, 1952) by reason of his position on the lineal list of the Coast 
and Geodetic Survey. Moreover, under the express provisions of the 
said private laws he received, in lieu of his pay as a commissioned 
officer in the Coast and Geodetic Survey during the period of his 
services thereunder, only such compensation and allowances as was 
prescribed by the Secretary of State payable from appropriations 
made by law for the Department of State. 

Under such circumstances the rank or grade of rear admiral (lower 
half) of the Coast and Geodetic Survey accorded to Paul A. Smith 
during the period of his services under Private Laws 5 and 297, was 
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merely honorary in nature as distinguished from an actual pay rank 
or pay grade of the Coast and Geodetic Survey. Consequently, even 
if the rank of rear admiral (lower half) so conferred on him had 
been held by him prior to June 30, 1946, such rank could not be con- 
sidered a rank for pay purposes or retired pay purposes within the 
scope of section 17 (a) of the Coast and Geodetic Survey Commis- 
sioned Officers’ Act of 1948, 62 Stat. 300, 33 U. S. C. 853p (a) which, 
insofar as herein pertinent, provides that for its purposes “temporary 
rank” shall mean temporary rank held prior to June 30, 1946, and 
that each commissioned officer theretofore or thereafter retired pur- 
suant to any provision of law shal] be “placed on the retired list with 
the highest rank, permanent or temporary, held by him while on 
active duty.” [Italicssupplied.] Compare Kimberly v. United States, 
119 C. Cls. 805, 97 F. Supp. 710. 

It appears pertinent to state in connection with the provisions of 
section 18 of the Coast and Geodetic Survey Commissioned Officers’ 
Act. of 1948, 62 Stat. 300, 33 U. S. C. 853q, that this Office is not 
aware of any provision of law which would permit Paul A. Smith 
to be retired with higher retired pay than that computed on the pay 
of his grade of commander. 

The question presented is answered accordingly. 


[B-118150] 


Contracts—Specifications—Restrictive—Minimum Needs 
Requirement 


Drafting of specifications for equipment considered necessary to meet a particu- 
lar need of the Government is an administrative responsibility and the fact that 
a particular bidder may be unable to meet specifications of highly specialized 
scientific equipment, which were drawn to meet the needs of an agency, will 
not be sufficient to conclude that the specifications are restrictive to the point 
of precluding free and open competition. 

Acting Comptroller General Weitzel to Control Corporation, June 


4, 1954: 


Further reference is made to your letter of December 23, 1953, pro- 
testing the action of the Southwestern Power Administration, De- 
partment of the Interior, in refusing to make an award of a contract 
to you pursuant to invitation No. SPA-188, dated February 19, 1953. 

Briefly stated, you protest that although you were the low bidder 
you failed to receive the award of the contract because the equipment 
offered by you did not comply with certain features of the invitation’s 
specifications, which you contend go beyond the requirements neces- 
sary to achieve the end result desired by the Government. Specifi- 
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cally, you contend that the requirements in the specifications for inclu- 
sion in the equipment of features such as the “check back”, blinking 
alarm lights, and operation of the supervisury equipment from a 60 
cell station battery are unrealistic with regard to the performance 
expected from the equipment to be procured and are restrictive in that 
they unreasonably limit the qualified bidders to certain manufacturers 
or suppliers whose equipment includes such features. 

There now has been received from the Administrative Assistant 
Secretary of Interior a report which states in part as follows: 


There is absolutely no evidence to substantiate the contention of Control Cor- 
poration that the specifications were drawn to restrict competition. It is sig- 
nificant to note that none of the other [3] bidders raised any objection to the 
specifications on the ground that they were restrictive of competition Since the 
contracting officer determined that the bid of Control Corporation failed to meet 
certain material requirement of the specifications, he had no alternative but to 
award the contract to the next lowest bidder, the Westinghouse Electric Cor- 
poration. Another contention made by Control Corporation to the effect that the 
specifications incorporated in the Invitation for Bids are unrealistic to the per- 
formance expected from the equipment to be procured, is controverted by the 
evidence which shows that the specifications prepared by the Southwestern 
Power Administration were written to cover the type of equipment which it felt 
would best serve its actual minimum needs. 


In connection with the inclusion in the specifications of the features 
against which you protest, a memorandum from the Administrator, 
Southwestern Power Administration, reported as follows: 


The supervisory control utilized in power system operation is a highly spe- 
cialized item of electrical equipment which for the mest part is custom designed 
and built to fit the particular needs and requirements of the user. It is signifi- 
eant to note that this equipment mechanically performs the functions of sub- 
station operators or laborers, and the importance of its functions cannot be 
measured by its monetary value, which represents approximately one percent 
of the invested cost of the facilities which it protects, supervises and operates. 
Among the four major suppliers of supervisory control equipment, there is no 
standardization of equipment and no uniformity in functions and manner of 
performance. Each supplier, therefore, should be abie to supply with his equip- 
ment any function required or specified by the user. Because of the foregoing 
facts, it was necessary to make an intensive engineering study to determine the 
particular needs of the Southwestern Power Administration in connection with 
the preparation of the specifications applicable to Invitation fur Bids No. 
SPA-188. * * * The engineering study revealed in many cases that the equip- 
ment to be included in the invitation for bids would be operated adjacent to exist- 
ing supervisory equipment. It was considered essential to obtain operating fea- 
tures similar to those incorporated in existing installed equipment, in order to 
insure the satisfactory operation of said equipment by substation operators and 
to prevent serious damage to Government facilities which would probably occur 
in the event said operators were required to operate and maintain at the same 
substation several types of supervisory control equipment having dissimilar op- 
erating features. Moreover, these studies revealed that the same operating 
features were essential for the other equipment which was not to be operated 
adjacent to existing supervisory equipment. It is frequently necessary to trans- 
fer substation operators from one substation to another. Once an operator has 
become familiar with and accustomed to the operation of supervisory control 
equipment having specific operating features, it is exceedingly difficult for him 
to make the necessary adjustment required for the use of equipment having dif- 
ferent operating features, and as said heretofore there is a distinct possibility 
that the incorrect use of such equipment may result in serious damage to Gov- 
ernment facilities. These engineering studies resul‘ed in the esteblishment of 
the essential functional features which were subsequently incorporated into the 
invitation specifications. 
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* * * it is significant that each of the other three bidders proposed to supply 
equipment with a check-back feature, as well as the featuze of selection before 
operation as specified by the Government, and no objections were raised by these 
bidders on the ground that the specifications were restrictive of competition 

The Administrator further reported that before an award was made 
the four bids received were referred to the appropriate technical divi- 
sion for review as to whether they adhered to the specifications and, 
after careful consideration of the recommendations of the Chief, Bu- 
reau of Engineering and the Board of Awards, the Contracting Officer 
determined that your bid was not responsive with respect to a number 
of material terms and conditions. 

It is, of course, not within the province of this Office to draft speci- 
fications for the contractual needs of administrative departments and 
agencies of the Government. 17 Comp. Gen. 554. Moreover, the 
equipment required by the Government in this matter is of a highly 
specialized scientific nature and the question as to what type of equip- 
ment is to be procured to meet the actual needs of the Government 
is for determination on the basis of expert opinion. While the law 
requiring advertising for bids and award of contracts to the lowest 
responsible, responsive bidder, in each case, contemplates fair and 
unrestricted competition, the fact that a particular bidder may be un- 
able or unwilling to meet the minimum requirements for supplying the 
needs will not be sufficient to warrant the conclusion that the specifica- 
tions are unduly restricted. See 30 Comp. Gen. 368. 

Accordingly, under the reported facts and circumstances, this Office 
would not be justified in holding that the specifications exceed the 
actual minimum needs of the Government or that they were restric- 
tive to the point of precluding free and open competition. 


[B-116504] 


Pay—Retired—Correction of Records Under Legislative 
Reorganization Act of 1946, as Amended 


An enlisted man of the Regular Army who retired on September 2, 1916, but 


whose record was corrected under section 207 of the Legislative Reorganization 
Act of 1946, as amended, to show June 2, 1916 as the date of his retirement, is en- 
titled to the advanced grade and pay benefits of the act of March 3, 1927 applica- 
ble to certain classes of enlisted men retired prior to June 3, 1916. 

Acting Comptroller General Weitzel to Captain C. L. Cardwell, De- 
partment of the Army, June 9, 1954: 


By first endorsement of August 3, 1953, the Chief of Finance, De- 
partment of the Army, forwarded your letter of July 15, 1953, sub- 
mitting for advance decision a voucher covering payment of addi- 
tional retired pay to the widow of James W. Grose, former sergeant, 











Ss 
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U. S. Army, for the period March 3, 1927, to the date of his death, 
September 29, 1947. 

It appears that Mr. Grose enlisted in the Army on July 11, 1898, and 
that after over 30 years of service for retirement purposes—counting 
double time for foreign service—he was retired on September 2, 1916, 
at Augur Barracks, Jolo, Philippine Islands, in the grade of sergeant, 
first class, Medical Department, pursuant to War Department Special 
Orders of July 12, 1916. The record shows that he was appointed to 
the latter grade on March 8, 1916; that on May 12, 1916, while serving 
at said Augur Barracks, he made application for retirement under 
the act of March 2, 1907, 34 Stat. 1217; and that such application 
was received in the Office of The Adjutant General, Washington, D. C., 
on June 28, 1916. 

The Medical Department, U. S. Army, as established by section 10 
of the National Defense Act of June 3, 1916, 39 Stat. 171, included two 
higher enlisted grades than sergeant, first class, and it was provided in 
such section that enlisted men of the Hospital Corps—in which Mr. 
Grose then was serving—were transferred in corresponding grades 
to the new Medical Department. The act of March 3, 1927, 44 Stat. 
1356, provided that certain non-commissioned officers on the retired 
list of the Regular Army be placed in the first grade, including “ser- 
geants, first class, Hospital Corps, retired prior to June 3, 1916.” 

Under date of April 24, 1952, the Secretary of the Army, acting 
under the recommendation of the Army Board for Correction of Mili- 
tary Records, directed that Mr. Grose be “held and considered” as 
having been retired on June 2, 1916, in the grade then held by him, 
and that the Department of the Army pay all moneys found due as a 
result of such correction of record for the period from March 3, 1927, 
to September 29, 1947. 

The foregoing action was taken under authority contained in sec- 
tion 207 of the legislative Reorganization Act of 1946, as amended, 
65 Stat. 655, which permits administrative correction of military or 
naval records by the several Secretaries, acting through the boards 
referred to therein, “where in their judgment such action is necessary 
to correct an error or remove an injustice.” The said section provides 
that “corrections so made shall be final and conclusive on all officers 
of the Government except when procured by means of fraud.” It also 
provides for payment of the amount found due on the basis of the 
corrected record to the person whose record is involved or, in case he 
is deceased and no demand is presented by the legal representative of 
his estate, to hig widow, legal heirs or beneficiaries in the order of pre- 
cedence prescribed by the applicable provisions of law relating to the 
kind of payment involved and, when not otherwise so provided, in the 
order of precedence set forth in the act of February 25, 1946, 60 Stat. 
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30. The said 1946 act, applicable to distribution of the additional re- 
tired pay here involved, gives the widow precedence over other heirs 
in the absence of a claim from a duly appointed legal representative of 
the decedent’s estate. 

The effect of the correction of Mr. Grose’s military record in this 
case was to bring him within the above-cited act of March 3, 1927, the 
same as though he had been retired on June 2, 1916. Accordingly, pay- 
ment may be made to Mr. Grose’s widow of the amount due on the 
basis of his military record as so corrected. 

The computation of the amount due on the submitted voucher ap- 
pears to be incorrect. The amount of additional retired pay there 
shown to have accrued for the period March 3, 1927, to September 29, 
1947, does not include the increase in retired pay for the period October 
1, 1940, through May 31, 1942, as authorized under the act of Septem- 
ber 16, 1940, 54 Stat. 895. See 20 Comp. Gen. 213. The following tabu- 
lation shows the rates payable for the period involved and the rates 
of the payments heretofore made to Mr. Grose for such period: 


Rates at which payments were made (computed on pay of third grade and over 
16 years’ service) 


Period Monthly rate 
I as i inca legcd naan icine iecaasahsianapitens $ 80. 55 
Be Fe, stg I ake echiscd sachet wincnicreetetassdieendretheterkociines neon 68. 47 
Ae ee I hc erent be eed eee emincinnane 72. 49 
se cistiputinenanisesesmennnesioa 76. 52 
BS he ee ic totic cae de neiotecsich beeen cn minted bs 80. 55 
I ee eek Ln cheatin peimnnioecemeninnh 83. 25 
I a ei I a oss parcinienpsiingennbenmemmeune 90. 00 
pr ee ns, ns a ewceancene 107. 81 


Rates payable on basis of corrected record (computed on pay of first grade and 
over 16 years’ service) 


Period Monthly rate 
ete. ie Gney OP Ns Wi, Seen oe hk $129. 15 
en Ne oa cnet cain bis ice eases tioning cchienbicsceienin teem tintin ignvegl 109. 78 
I can cssensnuintninimmenppamn ipiavetentipenatenints 116. 24 
pe kn DB bbe ce ceetbw cane 122. 69 
NG hig MI I I i hi cas each in iinhetthcemesiasin io esgtowcsmnepeaconenl 129. 15 
RN I a ee eae eee eee 133. 88 
A a, es eid tesmanocpererentneee 129. 38 
a CHa HIE, IP as eto oes ee cee Gen cemecemnaneee 185. 63 


With the exception of the period from December 1, 1941, through 
July 31, 1945, payments at the rates and for the periods indicated 
in the first part of the above tabulation are reflected by vouchers which 
have been examined in this case. While the voucher has not been 
located on which settlement was made for arrears of retired pay for 
the period December 1, 1941, through July 31, 1945—payments having 
been discontinued at the outbreak of World War II since Mr. Grose 
lived in the Philippine Islands—it will be assumed that settlement 
was made at the rate of $83.25 for the months of December 1941 
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through May 1942 and at the rate of $90 per month for the months 
of June 1942 through July 1945. 

Payment may be made on the submitted voucher, returned here- 
with, if it be amended in accordance with the foregoing. 

It is suggested in the Correction Board’s recommendations and in 
first endorsement of Finance Office, U. S. Army, Washington, D. C., 
dated December 3, 1952, that deduction should be made from amounts 
otherwise payable to Mrs. Grose to cover the difference between her 
husband’s retired pay and active duty pay and allowances for the 
period from June 3, 1916, through September 2, 1916. However, it is 
the view of this Office that any such deduction is not required since 
Mr. Grose’s status during that period would be tantamount to that 
of a retired enlisted man performing active duty under proper orders 
even though he be “held and considered” to have been retired on 
June 2, 1916. 


[B-119962] 


Lump-Sum Leave Payments—Rate Payable—Retired Per- 
sonnel—Separation After Temporary Reemployment 


Annual and Sick Leave Act of 1951 removed all distinctions between temporary 
and permanent employees for leave purposes, and therefore employee who was 
retired from the service and immediately reemployed in a temporary position, 
and whose annual leave was transferred, is entitled to lump-sum payment for 
annual leave only upon final separation from the service computed at the rate 
of compensation of which he actually is in receipt at that time, less the amount 
of his annuity. 

Acting Comptroller General Weitzel to M. D. Lewis, National Media- 


tion Board, June 9, 1954: 


Reference is made to your letter of May 5, 1954, requesting advice 
as to the salary rate to be used in computing payment for accumulated 
annual leave to an employee who was retired from the service at the 
age of 70 on December 16, 1953, and given a temporary appointment 
the next day under section 2 (b) of the act of February 28, 1948, 
62 Stat. 49, which authorizes the reemployment of a person retired 
after 60 years of age upon a determination that he possesses special 
qualifications. 

While it is stated in your letter that the employee was temporarily 
appointed at the same salary rate he had been receiving before his 
retirement, it is assumed that such salary was reduced by the amount 
of his retirement annuity as required by the above act. 

For your information it may be stated that under section 3 of the 
act of December 29, 1941, 55 Stat. 876, certifying officers are author- 
ized to request advance decisions from this Office only upon questions 
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of law involved in a payment to be made on a voucher presented to 
them for certification. 26 Comp. Gen. 797. The matter presented 
does not appear to be before you for payment; hence, any decision 
in regard thereto ordinarily would not be authorized at this time. 
However, since similar matters have been the subject of prior decisions 
to which you refer (28 Comp. Gen. 294; B-102904, May 3, 1951), 
and since you primarily are requesting clarification of such decisions, 
this Office will undertake to advise you in this instance. 

With reference to the decision of May 3, 1951, it may be stated that 
such decision was amplified by decision of September 5, 1951, 31 Comp. 
Gen. 69, which held, in effect, that where annual leave was transfer- 
able from the position held prior to retirement to the position to 
which appointed immediately after retirement, a lump-sum payment 
for the annual leave involved could not be made until the employee 
was finally separated from the service and that such payment should 
be computed at the rate of compensation for the latter position as re- 
duced by the amount of retirement annuity. 

Since the Annual and Sick Leave Act of 1951, 65 Stat. 679, as 
amended, removed all distinctions between temporary and permanent 
employees for leave purposes there appears no question but that the 
annual leave was transferable in this case. Accordingly, in line with 
the decision referred to above, the employee involved would be en- 
titled to payment for his annual Jeave only upon final separation from 
the service and at the rate of compensation of which he actually is in 
receipt at that time, that is, $10,600 per annum, less the amount of his 
annuity. 


[B-120068] 


Compensation—Reduction in Force Demotion—Restora- 
tion—Back Pay Rights for Leave Without Pay Period 


An employee who was demoted as a result of reduction in force‘and who signed 
a statement of availability for a lower grade position under protest, but who did 
not report for duty due to personal illness, and who was covered in leave-without- 
pay status after exhaustion of leave, is not entitled under the back pay provisions 
of the act of June 10, 1948, to compensation for the period of leave without pay. 


Acting Comptroller General Weitzel to Muriel B. Scott, Department 
of Commerce, June 9, 1954: 


Reference is made to your letter of May 14, 1954, requesting deci- 
sion whether you may certify for payment the payroll voucher there- 
with transmitted proposing the payment of $5,685.20, to Andrew C. 
Tait, an employee of the Business and Defense Services Administra- 
tion, Department of Commerce. The amount represents compensa- 
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tion at the rate of $6,940 per annum in grade GS-11 for the period 
June 24, 1953 to April 18, 1954. 

It appears that Mr. Tait received a reduction in force notice March 
26, 1953, fixing the last day of active duty as April 26, 1953. On April 
24, he signed a statement of availability of GS-4 position with Civil 
Aeronautics Administration, under protest. Notice dated April 24, 
19538, and subsequent notices, extended his tenure in grade GS-11 to 
June 23, 1953, on active duty in an annual and sick leave status. Effec- 
tive June 24, 1953, he was changed to lower grade in lieu of reduction 
in force from GS-11 to GS-4. Mr. Tait did not report for duty in 
the grade GS-4 position due to alleged personal illness. Accordingly, 
having exhausted his leave, he was carried as in a leave-without-pay 
status during the period covered by the present voucher. Under date 
of March 25, 1954, the Civil Service Commission ordered his restora- 
tion to GS-11 retroactively from June 24. This was administratively 
accomplished effective April 19, 1954. 

It thus appears that the claimant was not separated or suspended 
without pay involuntarily for the period in question, and that his 
leave-without-pay status in the grade GS-4 position during the period 
involved was for personal reasons, and that had he reported for duty 
June 24, when he was reduced to grade GS-4 he would have been in 
a pay status during this period. This Office has consistently held 
that a restoration from a demotion to a lower grade does not entitle 
the employee to back pay of the higher rate under the provisions of 
the act of June 10, 1948, 62 Stat. 354. See 31 Comp. Gen. 344. 

Upon the facts stated, the period of Mr. Tait’s leave without pay 
did not constitute a suspension without pay within the purview of 
the act of June 10, 1948, Public Law 623. Accordingly, he is not 
entitled to compensation for the period in question, and the voucher 
may not be certified for payment. 

The voucher and attached papers are returned herewith. 


[B-117929] 


Colleges, Schools and Universities—Dependents of Depart- 
ment of Defense Personnel Attending Private Schools Over- 
seas—Reimbursement of Tuition Fees 


While decision of March 24, 1954, 33 Comp. Gen. 399, requires that arrangements, 
under section 13 of act of August 2, 1946, and related provisions in annual naval 
appropriation acts, for school facilities needed for dependents of military per- 
sonnel overseas be made by the Department concerned, after appropriate admin- 
istrative determination of the need for such facilities, arrangements made by 
parents under the procedure in effect prior to the decision may be continued for 
the current school year, subject to the limitation in the Department of Defense 
Appropriation Act of 1954 not to exceed an average of $225 per pupil, and to 
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an administrative finding under the 1954 act that local schools are unable to 
provide adequately for education of the dependents. 33 Comp. Gen. 399, 
modified. 

Acting Comptroller General Weitzel to the Secretary of the Navy, 
June 15, 1954: 


Reference is made to a letter dated May 3, 1954, with enclosures, 
from the Under Secretary of the Navy, requesting further consid- 
eration of the decision addressed to you on March 24, 1954, B-117922, 
33 Comp. Gen. 399, concluding that section 13 of the act of August 2, 
1946, 60 Stat. 854, and the related appropriation provisions in the 
annual naval appropriation acts contemplate that arrangements for 
additional school facilities needed for dependents of military per- 
sonnel stationed overseas are to be made by the Department con- 
cerned, after appropriate administrative determination of the need. 
You were advised that while payments previously made under the 
procedure described in your letter of December 2, 1953, would not 
be questioned, if otherwise proper, the claim of Colonel Rich, USMC, 
and other similar claims for reimbursement of the cost of tuition paid 
by the claimants pursuant to said procedure would not be allowed 
or. the record presented. 

It appears from exhibit No. 1 of the enclosures forwarded with the 
letter of May 3, 1954, and it is so stated in that letter, that under 
date of April 22, 1954, you notified “all concerned” of the decision 
of this Office and that, effective immediately, the existing practice of 
reimbursing parents, or of paying tuition and related fees to schools 
on the basis of invoices made out to the parents, would be suspended 
pending a further decision by this Office “as to the propriety of con- 
tinuing such practice for the balance of any school year now in effect.” 

It is suggested in the letter of May 3, 1954, that it would be advisable 
not to disturb the arrangements presently in effect which have been 
made by parents in accordance with the procedure in effect prior to 
the decision of March 24, 1954. The basis for that belief is that a 
major change in the procedure for the few remaining months of the 
current school year would result in confusion and administrative diffi- 
culties which will more than offset any advantages which might accrue 
from full compliance with the decision for the remaining part of the 
school year. It is in effect requested that the Department of the Navy 
be authorized to continue the practice questioned in the decision for 
the duration of any school year now in effect if arrangements as per- 
mitted by that practice had been made. 

As a basis for such request there have been submitted copies of 
several letters and documents tending to show the extent of the admin- 
istrative control over the making of arrangements for schooling of 
dependents of military personnel in foreign areas. While such addi- 
tional information does not disclose that a procedure such as contem- 
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plated by the decision of March 24, 1954, was in effect at that time, it 
does show a more extensive administrative supervision of the matter 
than was apparent at the time the decision was rendered. 

In view of such additional information, it is concluded that the 
practice may be continued for the duration of the current school year 
under the arrangements previously made. It is assumed, of course, 
that there will be compliance with that provision in section 614 of 
the Department of Defense Appropriation Act, 1954, 67 Stat. 351, 
approved August 1, 1953, limiting the amount to be charged to the 
appropriations for the Department of Defense for the current fiscal] 
year to an amount not to exceed an average of $225 per pupil. It is 
further assumed that evidence will be available of the administrative 
tinding required by section 614 that the schools in the particular local- 
ity were unable to provide adequately for the education of the depend- 
ents involved. The decision of March 24, 1954, is modified accordingly. 

The new evidence submitted does not relate to the period covered 
by Colonel Rich’s claim and hence that evidence does not provide a 
basis for further consideration of that claim on the present record. 


[B-120041] 


Bids—Specifications—Restrictive—Particular Make 


Specifications, accompanying an invitation for bids to furnish postage stamp dis- 
pensing machines, which are drafted to eliminate known undesirable features of 
such machines; which do not overstate the needs of the Government; and which 
are written with a view toward permitting a maximum amount of competition 
among concerns equipped to supply the needs of the Government are not unduly 
restrictive, even though the specifications are based to a large extent upon a 
machine that has been previously manufactured by only one company, but which 
through experience and tests has been shown to possess the characteristics meet- 
ing the needs of the Department. 

Acting Comptroller General Weitzel to the Postmaster General, June 


17, 1954: 


Reference is made to your letter of May 12, 1954, requesting a de- 
cision as to the propriety of the specifications made a part of Invi- 
tation No. 2493, issued on March 25, 1954, for bids on 500 postage 
stamp dispensing machines, window type. 

The record shows that, as the outgrowth of a project to develop 
a satisfactory type of postage stamp dispensing machine for use at 
post office service windows, a contract was negotiated in June, 1951, 
with the Johnson Fare Box Company, Chicago, Illinois, to produce 
such a machine at a price of $9,840.39, considered sufficient to cover all 
material and experimental costs. Another contract was negotiated 
with that company in January, 1953, for the purchase of three addi- 
tional dispensers at $4,300 each. As a further incident to the project, 
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two contracts were negotiated in February and November, 1953, with 
Electric Vendors, Inc., one for six machines at a total price of $6,500, 
and another for one machine at a price of $1,083.33. 

In a memorandum dated April 13, 1954, from Mr. Albright to Mr. 
Banton, Chief Industrial Engineer, of your Department, there are set 
forth the results obtained in the operation of the machines furnished 
by the two companies. In the case of the Johnson Fare Box Com- 
pany machine, it was found that the stamps would not run true on 
the feed roll; that the cutter would not return sufficiently to stop the 
motor after each dispensing operation; and that the belt driving the 
dispensing unit required continuous adjustments. Further, it appears 
that several of the motors burned out and, while the company made 
various changes, the defect in the machines which related to the run- 
ning of stamps off the feed roll was not eliminated entirely. 

While certain failures were reported in connection with the use of 
the machines produced by Electric Vendors, Inc., the machines ap- 
pear to have operated generally in a satisfactory manner and the 
company is stated as having made certain improvements which ap- 
parently have been successful in correcting the reported defects. 
Most of the features of the latter type of machine were incorporated 
in the Department’s specifications. 

On the basis of allegedly satisfactory performance of its machine, 
the Johnson Fare Box Company has objected to the specifications 
proposed to be used in the procurement under Invitation No. 2493. 
You request a decision as to whether the specifications would be un- 
duly restrictive of competition. 

In the decision of April 23, 1954, 33 Comp. Gen. 524, to which you 
refer, it was held that an invitation for bids for the purchase 
of platform stools issued by your Department was legally de- 
fective. However, that conclusion was rendered solely on the ground 
that the specifications were drawn so as to require the use of a pat- 
ented adjusting device for the stool without affording bidders an 
opportunity to offer substitute “or equal” items. That is not the 
situation here. 

From the record presented, the needs of the Government in the 
present case do not appear to have been overstated in any respect. 
What was desired was a compact and easily assembled machine of 
simple construction having a minimum of operating parts which can 
be installed and maintained easily. The machine of the type pro- 
duced by Electric Vendors, Inc., satisfied those requirements and 
proved successful in actual operation. And the cost of producing 
such a machine had been found to be considerably less than the cost 
of producing the larger type of machine furnished by the Johnson 
Fare Box Company. This difference in cost, with the smaller machine 
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proving adequate for the needs of the Government, would appear in 
itself to have justified the preparation of the specifications on the 
basis of acquiring the smaller type of machine. See 16 Comp. Gen. 
464, 471. But, in addition, there are set forth in your letter other ad- 
vantages of the smaller machine over that of the machine furnished 
by the Johnson Fare Box Company. 

The departmental specifications appear to have been written with 
a view toward permitting a maximum amount of competition among 
concerns equipped to supply the needs of the Government. Of course, 
the choice of certain features was necessarily limited by reason of the 
fact that only two known types of these machines had been developed. 
In sum, however, the drafting of these specifications seems to have 
been a question of eliminating known undesirable features rather than 
fitting the specifications to the product of one manufacturer. 

It is understood that two bids were received in response to the Gov- 
ernment’s invitation for bids, one for Electric Vendors, Inc., and 
another from the company which built the machines furnished by the 
Johnson Fare Box Company. This would appear to indicate that 
formal advertising was the preferred method of procurement and that 
the specifications were not in fact unduly restrictive even though based 
to a large extent upon the size and characteristics of a machine which 
only Electric Vendors, Inc., had previously manufactured. 

Accordingly, you are advised that on the present record this Office 
perceives no basis for taking exception to the specifications forming 
a part of Invitation No. 2493. 


[B-119989] 


Leaves of Absence—Lump-Sum Payments—Failure to Keep 


Leave Record 


A former Assistant United States Attorney who maintained neither an acceptable 
official record nor any personal diary of absences from duty, which normally 
would have been charged against earned annual leave, is not entitled upon sepa- 
ration to a lump-sum payment for annual leave estimated to be due on the basis 
of his recollection extending over a period of more than ten years. 


Acting Comptroller General Weitzel to the Attorney General, June 
18, 1954: 


Reference is made to the Assistant Attorney General’s letter of May 
5, 1954, requesting a decision as to whether, under circumstances 
related below, Mr. Edward J. Lonergan, a former Assistant United 
States Attorney, who served from July 1943 through January 29, 1954, 
is entitled to payment for 484 hours of annual leave claimed to have 
accumulated to his credit, or for any part thereof. 
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The facts in the case as reported by the Assistant Attorney General 
ure as follows: 


It had been established that Mr. Lonergan devoted approximately 40 hours 
per week to his official duties counting overtime, duties performed outside the 
office, ete. At the time of the report developing the foregoing the Examiner 
had only a short opportunity to observe his attendance at the office. On several 
mornings he arrived late and departed earlier than the closing hours of the 
office. Another report indicated that this assistant, along with others, occa- 
sionally absented themselves from the office during regular working hours. 
The reasons therefor were not known. It further appeared that notations were 
not made on leave records unless the leave clerk was so instructed. 


Under the above quoted factual circumstances, it was administra- 
tively determined that Mr. Lonergan should be required to submit 
an affidavit concerning his attention to official duties. The affidavit 
furnished by him was not wnqualified and is stated to have been 
explained by Mr. Lonergan as follows: 


Enclosed herewith please find executed “Affidavit Concerning Attention to 
Official Duties” in which I have inserted the word “substantially” before “full 
time.” As you are aware, when my appointment was made to this office, it 
was on a part time basis, and the services were paid for on such basis. Except 
when on leave, I have always been available to any department or agency of 
the government every day in the week. I have often received calls from the 
F. B. I. agents and the Internal Revenue employees concerning cases at all hours 
between 7 A. M. and 11 P. M. Many times I have attended to the official duties 
of the office on Saturdays, Sundays and evenings. During many weeks the time 
put in exceeded forty hours, and in other weeks it has been less. No actual 
account of the hours has ever been kept by me, but I feel that the affidavit as 
executed represents a fair statement of the situation. However, I am perfectly 
willing to allow the adjustment of the accrued annual leave to your discretion. 


It is evident from the foregoing that the quantity of annual leave to 
Mr. Lonergan’s credit at the time of his separation from the service 
must have been estimated by him upon the basis of his recollection 
extending over a period of more than ten years, there apparently hav- 
ing been maintained neither an acceptable official record nor any per- 
sonal diary by the employee of any absences from duty which nor- 
mally would have been chargeable against earned annual leave. 

A somewhat similar situation existed in the Judiciary with respect 
to law clerks and secretaries to judges but in 1949 remedial steps were 
taken. Excerpts from Bulletin No. 382, December 29, 1949, Admin- 
istrative Office of the United States Courts, show that recommenda- 
tions relative to annual leave records were adopted by the Judicial 
Conference of September 22 to 24, 1949, as follows: 

Law Clerks and Secretaries—Annual and Sick Leave—The Conference was 
advised that under the rulings of the Comptroller General of the United States 
it is necessary, in order for these employees to be eligible to receive lump-sum 
payments for their accumulated annual leave, that proper records showing the 
number of hours worked, the amount of leave earned, the amount of leave taken, 
etc., be maintained on a current basis. It was the view of the Committee that 
because of the variant and peculiar circumstances incident to employment of 
this type, it was not desirable to inaugurate a system whereby rigid hours must 
be adhered to, but, if these employees are to receive such benefits, compliance 


with the rulings of the Comptroller General is a prime requisite, and, there- 
fore, proper leave records, kept on a current basis, must be maintained. 
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Pursuant to the recommendations of the Committee, which were adopted by 
the Conference, the Director was instructed not to approve claims for accumu- 
lated leave benefits unless the claims are supported by proper records, kept 
in the regular course of business, and such records are produced from time to 
time for inspection by the examiners of the offices of the courts. 

The Conference further directed that the Director inform the various judges 
concerned that claims for lump-sum payments for future accumulations of 
leave will not be approved by him where the required records are not maintained. 


The language quoted above amply expresses what has been the con- 
sistent view of this Office with respect to the requirement for the main- 
tenance of leave records, and while this Office does not question the 
good faith of Mr. Lonergan in the matter, it can reach no other con- 
clusion than that his estimate of the annual leave to his credit is too 
speculative on the existing record to warrant the authorization of a 
lump-sum payment for any part thereof. Accordingly, the questions 
presented by the Assistant Attorney General are answered in the 
negative. 


[B-115236] 


Pay—Retired—Disability Retirement—Reservist Injured 
While Traveling to or From Active Duty or Full-Time Train- 
ing Duty 

In view of the decision of the Court of Claims in Adams v. United States, February 
2, 1954, that a Naval Reserve Officer who was injured while traveling to tem- 
porary duty station is entitled to pay and allowances during period of disa- 
bility due to such injury, a member of the uniformed service whose permanent 
disability is the proximate result of an injury in the performance of travel 
to or from active duty or full-time training duty is entitled, if and when the 
judgment in the Adams case becomes final, to disability retirement pay, as pro- 
vided under section 402 of the Career Compensation Act of 1949, from the date 
he was originally placed on the retired list. 

Acting Comptroller General Weitzel to Lieutenant Colonel Eugene 


Paletz, Department of the Army, June 22, 1954: 


Reference is made to your letter of May 6, 1954 (FINCS-B 201 
Buzzell, Reginald W.), transmitted here by the Office Chief of Finance, 
requesting a decision as to whether you are authorized to make pay- 
ment on a voucher, transmitted therewith, in favor of Brigadier Gen- 
eral Reginald W. Buzzell, NGUS, in the amount of $9,670.20, repre- 
senting retired pay for the period February 1, 1953, through April 30, 
1954, at the rate of $44.68 per month. 

It is stated in your letter that pursuant to the provisions of sections 
402 (c) and 409 of the Career Compensation Act of 1949, 63 Stat. 817, 
823, Brigadier General Buzzell was origiaally placed on che retired 
list on July 31, 1951, by reason of 70 per centum disability, at which 
time his service for basic pay purposes totaled 35 years, 10 months, 
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and 5 days, including active duty as an enlisted man from April 3, 
1917, to April 29, 1919. 

In paragraph 3 of your letter it is stated that pursuant to para- 
graph 5, Special Orders No. 22, dated February 7, 1950, the Adjutant 
General’s Office, State of Vermont, General Buzzell was ordered on 
or about February 14, 1950, to Fort Totten, New York, for the pur- 
pose of attending a school of instruction pertaining to summer field 
training to be held on February 15, 1950. On February 14, 1950, while 
traveling to Fort Totten in compliance with the said orders, General 
Buzzell incurred an injury as the result of an automobile accident, 
which was held by approved Line of Duty Board proceedings to have 
been incurred in line of duty. On June 27, 1951, a physical evalua- 
tion board arrived at recommended findings that the officer was physi- 
cally unfit, resulting from an injury which was the proximate result 
of “other full-time training of a may be permanent nature to the ex- 
tent of 70 per centum.” As a result of a review, the Army Physical 
Review Council recommended that the findir gs be modified to show 
that his disability is of a permanent nature. The modified findings 
were approved by direction of the Secretary of the Army. Retire- 
ment was effected and the officer was paid retired pay to include Jan- 
uary 31,1953. Paragraph 7, Department of the Army Special Orders 
No. 20, dated January 30, 1953, directed the removal of the officer’s 
name from the permanent disability retired list effective January 31, 
1953, on the basis that orders placing his name on such list were issued 
“in the absence of proper legal authority.” Recoupment of the pay- 
ments for the period August 1, 1951, through January 31, 1953, has 
not been effected. 

As the basis for your request for a decision, you state that full con- 
sideration has been given the decision of the Comptroller General of 
the United States dated May 14, 1952, 31 Comp. Gen. 597, but that in 
view of the decision of the Court of Claims in the similar case of Mil- 
ton C. Adams v. United States, C. Cls. No. 29-53, decided February 2, 
1954, doubt exists as to whether you should follow the decision of 
May 14, 1952, or whether this Office will follow the decision of the 
Court of Claims in the Adams case. 

In the opinion of February 2, 1954, in the Adams case the court 
found that by orders received on September 20, 1950, the piaintiff 
therein was placed on temporary active duty for the purpose of report- 
ing to the Senior Medical Officer, United States Naval Recruiting Sta- 
tion, Albuquerque, New Mexico, for a physical examination incident 
to his assignment to active duty; that while proceeding under such 
orders from his home in Hereford, Texas, the plaintiff's car was 
involved in a collision some distance east of Albuquerque; and that 
the plaintiff suffered injuries which he alleged resulted in his per- 
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manent disability and incapacity for the performance of active duty 
in the Navy. 

Under the foregoing facts, the court held tnat pursuant to the pro- 
visions of section 4 of the Nava! Persoanel Act of 1940, 54 Stat. 864, 
as amended by the act of June 20, 1949 (Public Law 108), 63 Stat. 
201, the plaintiff was entitled to receive the pay and allowances of an 
officer of his rank and length of service from September 25, 1950, to 
February 9, 1951, the latter being the date when he was discharged 


. from the U. S. Naval Hospital as having received maximum benefits 


from hospitalization. The court deferred judgment on whether the 
plaintiff is entitled to retirement benefits uader section 402 of the 
Career Compensation Act, 63 Stat. 817, “in order for the proper board 
to determine whether plaintiff’s disability is as much as 30 percent, 
or to allow for the filing of a statement or stipulation of the parties 
setting forth the facts pertaining to this issue.” 

Under date of April 17, 1954, the Assistant Secretary of Defense 
requested a decision as to whether the rule enunciated by the Court of 
Claims in the Adams case will be followed by the Cteneral Accounting 
Office in determinations of eligibility of reserve members of the Armed 
Forces to qualify for pay, allowances, death gratuity and physical 
disability retirement pay in cases where members are injured or killed 
while traveling to or from active duty or active duty training. By 
decision of May 14, 1954, 33 Comp. Gen. 551, the Secretary of Defense 
was advised that if and when the judgment of the Court of Claims in 
the Adams case becomes final, any action taken by the General Ac- 
counting Office in similar cases will be consistent with the rule estab- 
lished by the court’s opinion of February 2, 1954, in such case and that, 
generally, in applying such rule, no distinction will be made between 
cases of reservists who were injured or killed while traveling prior to 
the said decision and cases of reservists injured or killed while travel- 
ing subsequent to such decision. 

While the Court of Claims has deferred judgment as to whether the 
plaintiff in the Adams case is entitled to retirement benefits under sec- 
tion 402 of the Career Compensation Act, it nevertheless is evident 
that the court views subsection (c) of such section as applicable to 
cases of members whose injury is the proximate result of the perform- 
ance of travel to or from active duty or full-time training duty. 

Accordingly, it appears that if and when the judgment to be en- 
tered in the Adams case has become final, Brigadier General Buzzell 
should be considered as entitled to receive retirement pay beginning 
February 1, 1953, and to retain the payments made to him during the 
period August 1, 1951, through January 31, 1953, assuming, of course, 
that his retirement was valid in all other respects. Accordingly, the 
voucher transmitted by you is returned herewith and payment thereon 
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is authorized if and when you shall have received official information 
from the Chief Clerk, Court of Claims, to the effect that the judgment 
in the Adams case has become final, and if the said payment is correct 
in other respects. 


[B-119415] 


Pay—aAdditional—Demolition Duty—Actual Performance © 
of Duty Requirement 


While neither section 204 of the Career Compensation Act of 1949 nor Executive 
Order No. 10152 states any precise periods during which incentive pay for duty 
involving demolition of explosives is payable, additional pay for such duty is 
prescribed on a monthly basis, and therefore actual performance of demolition 
duty—or training for such duty—during at least a portion of any month is re- 
quired to qualify a member of the uniformed services for incentive pay for that 
month, unless the member is incapacitated as a result of the performance of de- 
molition duty, in which event he is deemed to have fulfilled the hazardous duty 
requirements during such incapacity for a period not to exceed three months. 


A member of the uniformed services required by competent orders to perform 
demolition duty as a primary duty may be paid incentive pay under section 204 
(a) of the Career Compensation Act of 1949, and Executive Order No. 10152, for 
any month in which such duty is actually performed, even though for a portion 
of that month the member is carried in a sick in line-of-duty status or a tempo- 
rary duty status in which he does not actually perform duties involving demoli- 
tion of explosives or training for such duties. 

Acting Comptroller General Weitzel to the Secretary of Defense, 


June 24, 1954: 


Reference is made to letter of March 23, 1954, with enclosure (Mili- 
tary Pay and Allowance Committee Action No. 93), from the Assist- 
ant Secretary of Defense requesting a decision as to whether members 
of the uniformed services under competent orders to perform demo- 
lition duty must actually perform such duty each month to qualify 
for incentive pay for the performance of hazardous duty involving 
the demolition of explosives, as authorized under section 204 (a) 
of the Career Compensation Act of 1949, 63 Stat. 809. Decision also 
is requested as to the length of time such a member—duly assigned 
to hazardous duty involving the demolition of explosives—may remain 
in a sick in line-of-duty status or a temporary duty status without af- 
fecting his right to incentive pay. 

Section 204 (a) of the Career Compensation Act of 1949 is in part 
as follows: 

(a) Subject to such regulations as may be prescribed by the President, mem- 
bers of the uniformed services entitled to receive basic pay shall, in addition 
thereto, be entitled to receive incentive pay for the performance of hazardous 


duty required by competent orders. The following duties shal! constitute haz- 
urdous duties. 


* . > * * > > 
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(7) duty involving the demolition of explosives as a primary duty, including 
training for such duty; * * * 


Executive Order No. 10152, August 17, 1950, promulgated pursuant 
to the authority contained in the Career Compensation Act of 1949, 
provides in section 9 (b) as follows: 
Sec. 9. As used in section 204 (a) of the Career Compensation Act of 1949— 
7 ” * * * * * 


{b) The term “duty involving the demolition of explosives” shall be construed 
to mean duty performed by members, including members in training for such 
duties, who, pursuant to competent orders and as a primary duty, demolish by 
the use of explosives under-water objects, obstacles, or explosives, or recover 
and render harmless, by disarming or demolition, explosives which, having been 
projected, launched, dropped, or laid in a normal manner, have failed to explode 
as intended. 


The additional pay authorized under section 204 (a) of the Career 
Compensation Act of 1949 is incentive pay for the performance of haz- 
ardous duty. As indicated in Military Pay and Allowance Committee 
Action No. 93, neither section 204 of the act nor Executive Order No. 
10152 sets forth any specific requirement as to the precise periods 
during which incentive pay for duty involving demolition of explo- 
sives is payable. However, additional pay for such duty is prescribed 
on a monthly basis and it would appear that both the act and the Ex- 
ecutive order contemplate the actual performance of demolition 
duty—or training for such duty—during at least a portion of any 
month to qualify for incentive pay for hazardous duty involving the 
demolition of explosives for that month, unless, of course, the failure 
to perform such duty during any month results from incapacity 
because of the performance of demolition duty, in which event sec- 
tion 10 of the Executive order provides that the member shall be 
deemed to have fulfilled all of the requirements for the performance 
of hazardous duty during such incapacity for a period not to exceed 
three months following the date as of which such incapacity is deter- 
mined by appropriate medical authority. Neither the Career Com- 
pensation Act of 1949 nor Executive Order No. 10152 contains any 
other provisions under which incentive pay for hazardous duty in- 
volving the demolition of explosives is payable for months during 
which no such duty actually is performed. In connection with this 
matter the following remarks concerning the effect of the proposal 
to enact legislation authorizing incentive pay for demolition duty 
have been noted (page 1608 of the Hearings before the Subcommittee 
on Armed Services, House of Representatives, on H. R. 2553) : 


Mr. Jounson. I want to have an explanation of subsection (7). That is the 
duty involved in the demolition of explosives as a primary duty, including train- 
ing for such duty. Are there any men who are on continuous duty on that job? 

Admiral FecuTeLer. That refers primarily, Mr. Johnson, to the underwater 
demolition teams of the Navy, and we have under the 1950 budget four teams; 
each team consists of 7 officers and 28 enlisted men. 

Mr. Jonnson. That is their continuous job to do that? 
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Admiral FecuTeter. That, and the training for it. 

Mr. Jonnson. Is there anybody in the Air Force or in the Army that has any- 
thing to do with this? 

General DAHLQuIst. We have not at this time. However, we did use a great 
many demolitionists during the war, and we will have to train demolitionists in 
peacetime. Our engineers are involved. 

Mr. Jonunson. If you trained for 2 months of the year would they be paid for 
only those 2 months? 

General DaHtgquist. That is correct ; while so employed. 

Mr. Jonnson. That is what I wanted to find out. Yours are the same, Admiral? 

Admiral FecuTe.ter. They are only paid as long as they are on that job. These 
are the men employed with the amphibious forces who swim in and dispose of 
obstacles, and things of that sort. 

These statements appear consistent with the conclusion that in- 
centive pay for demolition duty is payable only as long as the members 
are engaged on such duty and support the conclusion that a member 
must actually perform demolition duty during any given month to 
qualify for incentive pay for such duty. However, this Office would 
not object to the payment of incentive pay for demolition duty to a 
member, required by competent orders to perform such duty as a 
primary duty, for any month in which he actually performs such 
duty, even though for a portion of that month he may be carried in a 
sick in line-of-duty status or a temporary duty status, during which 
period of sickness or temporary duty he does not actually perform 


duties involving demolition of explosives or training for such duties. 


[B-120167] 


Subsistence—Per Diem—Foreign Trainees—Authority for 
Payment 

Section 108 of the Department of State Appropriation Act of 1954 constitutes the 
sole authority and basis for the payment of per diem to foreign participants in 
any exchange of persons program or technical information and assistance program 
under the jurisdiction of any Government agency, and therefore the payment of 
per diem to foreign trainees participating in such programs under the Foreign 
Operations Administration is governed by said section whether the trainees are 
stationed in the United States or some country other than their own. 

Acting Comptroller General Weitzel to the Director, Foreign Oper- 
ations Administration, June 25, 1954: 


Reference is made to letter of May 19, 1954, from the Deputy Di- 
rector, Foreign Operations Administration, requesting a decision as 
to whether the provisions of section 108 of the Department of State 
Appropriation Act, 1954, 67 Stat..371, Public Law 195, 83d Congress, 
apply to foreign citizens and subjects while away from home and sta- 
tioned in countries other than the United States incident to their par- 
ticipation under a technical information and assistance program 
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carried on pursuant to the provisions of the Act for International 
Development, 64 Stat. 204. 

Section 108 of the Department of State Appropriation Act of 1954 
(the language of which is identical to that contained in section 109 of 
the Department of State Appropriation Act for 1953) 67 Stat. 372, 
reads as follows: 

The Secretary of State, with the approval of the Bureau of the Budget, shall 
prescribe the maximum rates (not to exceed $12 per day) of per diem in lieu of 
subsistence (or of similar allowances therefor) payable while away from their 
own countries to foreign participants in any exchange of persons program, or 
in any program of furnishing technical information and assistance, under the 


jurisdiction of any Government agency, and said rates may be fixed without 
regard to any provision of law in limitation thereof. 


The normal import of the language “while away from their own 
countries” is that the rates prescribed pursuant to the section—sub- 
ject to the maximum rate of $12 per day—shall be payable to foreign 
subjects participating in exchange of persons programs or technical 
jinformation and assistant programs under the jurisdiction of any 


~Government agency whenever such participation necessitates their 


absence from their native countries. 

However, the view is expressed in the letter of May 19 that the 
said provision was not intended to reduce the per diem payable by 
the Foreign Operations Administration to trainees participating in 
its programs in areas foreign to the United States below the amounts 
provided by the Standardized Government Travel Regulations for 
such areas. In that connection, while not expressly so stated in the 
letter of May 19, it is understood that prior to the enactment of such 
appropriation provisions it had been the practice of the Foreign Op- 
erations Administration, under the broad authority contained in sec- 
tion 405 (d) of the Act for International Development, 64 Stat. 205, 
to use the Standardized Government Travel Regulations as a guide 
in fixing per diem rates for foreign participants in areas foreign to 
the United States. Also, reference is made to an excerpt from the re- 
port of hearings before the House of Representatives on H. R. 7289, 
82nd Congress, at page 1283, which discloses that the purpose of the 
appropriation provision (section 109 of the Department of State Ap- 
propriation Act, 1953) was to increase the existing $10 maximum rate 
of per diem payable to foreign participants in the United States under 
exchange of persons programs. Such excerpt is said to be indicative 
of the fact that section 109 was not intended to result in any reduction 
in the per diem theretofore payable by the Foreign Operations Ad- 
ministration to foreign trainees participating in technical information 
and assistance programs in areas outside the United States. 

Following the effective date of the Department of State Appropria- 
tion Act of 1953, the payment of per diem to foreign participants in 
technical information and assistance programs under the Foreign Op- 
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erations Administration would appear to be governed by the specific 
legislative provisions of section 109 of that act. The prior adminis- 
trative practice insofar as it was at variance with the specific terms of 
such section no longer properly could be followed. While the said 
excerpt from the hearings before the House of Representatives dis- 
closes the section 109 of the Department of State Appropriation Act 
of 1953 was designed, in part at least, to raise the maximum per diem 
allowance payable to foreign participants in the United States, noth- 
ing contained therein is viewed as warranting a construction of the 
express language of that section so as to limit its applicability to such 
instances. 

Accordingly, it is the view of this Office that section 108 of the De- 
partment of State Appropriation Act of 1954 constitutes the sole au- 
thority and basis for the payment of per diem to foreign participants 
in any exchange of persons program or technical information and as- 
sistance program under the jurisdiction of any Government agency. 
Therefore, said law would govern the payment of per diem to trainees 
whether stationed in the United States or some other country other 
than their own. 


[B-120328] 


B id s—Evaluation—Stenographic Reporting Services— 
Prices Charged General Public 


Bids to furnish stenographic reporting services, which are received in response 
to an invitation which provides that evaluation of charges to be made the gen 
eral public for copies of transcripts will be based on the total cost to the public 
for ordinary, daily, and immediate copy, may not be evaluated on the basis of 
special consideration of the cost to the public of ordinary copy in the absence 
of any indication in the invitation that the cost of ordinary copy would be given 
greater consideration than that afforded the other classes of copy. 

Acting Comptroller General Weitzel to Chairman, Federal Com- 


munications Commission, June 25, 1954: 

Reference is made to your letter, received June 16, 1954, relative 
to the protest of Howard B. Smith in connection with the award 
of a contract pursuant to bids opened on June 2, 1954, for reporting 
hearings before your Commission during the coming fiscal year. The 
protest is against any evaluation of charges to be made the public 
for copies of transcripts which does not apply the bidders’ prices for 
“ordinary,” “daily” and “immediate” copy, in Washington and else- 
where, to the number of each class of copy sold during the past 10 or 
11 months. 

Your letter furnishes a tabulation of the three bids offering the 
lowest prices to the public for transcripts which applies that method 
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of evaluation but is based upon the number of pages sold during the 
fiscal year 1953 and the first nine months of the fiscal year 1954. As 
stated in the letter, the results show that the total cost to the public of 
purchasing stenographic reports of the Commission’s hearings would 
be less if the contract is awarded to Mr. Smith. However, your letter 
states: 

* * * However, it is also evident that the public would have to pay substan- 
tially more for ordinary copy if the contract is awarded to either Smith or 
Columbia. It is the Commission’s opinion that the price of ordinary copy tc 
the public deserves special consideration in awarding the reporting contract, 
since that is the lowest price at which a person who requires a copy of a trans- 
script can purchase one. Daily and immediate copy are in the nature of an 
added convenience, and it is believed to be more important to provide the lowest 
possible price to those who find it essential to buy a copy of a hearing tran- 
script than to provide a low price for those who wish the added convenience 
of daily or immediate copy. Moreover, if the contract is awarded to Smith, the 
lowest over-all bidder, the cost to the public for ordinary copy would be over 
60 percent more than if the contract is awarded to Electreporter. On the other 
hand, the public would only have to pay approximately one-third more for daily 
copy if the contract is awarded to Electreporter rather than to Smith. In addi- 
tion, the over-all saving to the public, if the contract is awarded to Smith rather 
than to Electreporter, would be proportionately very small. 


You request the decision of this Office as to whether an award to 
Electreporter would be considered proper and consistent with the 
contract policies of the Government. 

The attachment to the invitation entitled, “For the Information of 
Bidders,” emphasizes that bids offering a bonus to the Government 
for award of the contract will not be considered. With equal em- 
phasis, Paragraph 14 thereof provides: 

Each “Proposal” [bid] shall set forth the maximum charges at which the 
reporting company proposes to supply Ordinary, Daily or Immediate copy of 
transcripts as defined in the attached proposal, to others than the Commission. 


In awarding the contract all bids will be evaluated on the basis of said proposed 
charges together with other pertinent factors. 


Nothing in that provision, nor elsewhere in the invitation, can be 
construed as indicating to prospective bidders that ordinary copy will 
be given any greater consideration than other classes of copy. In 
view thereof, the only reasonable construction of that provision is 
that the total of the costs to the public was the basis of evaluation 
prescribed. To change the basis of evaluation from that advertised 
after the opening of sealed bids would be prejudicial to the rights of 
bidders. That would be tantamount to changing the rules of the game 
after the opening whistle. If the price of ordinary copy was re- 
garded as so controlling a factor to be considered in making the 
xward as you now indicate, all bidders should have been made aware 
of that fact in the invitation. 

Accordingly, it must be concluded that to award the contract upon 
any basis of evaluation differing from that contained in the invita- 
tion would not be consistent with proper procedures for awarding 
contracts pursuant to advertised specifications and sealed bids, 
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[B-119376] 


Contracts—Default—Completing Surety’s Rights v. As- 
signee’s Rights 

In view of the conflicting court decisions as to whether the rights of a bank as a 
contractor’s assignee under Assignment of Claims Act of 1940, as amended, are 
superior to those of the contractor’s surety, neither the surety who paid laborers 
and materialmen amounts due at time of contractor’s default and who com- 
pleted the work under the contract nor an assignee bank may be paid the final 
payment due under the contract until their differences are settled by mutual 
agreement or their rights have been decided by a court of competent jurisdiction. 


Acting Comptroller General Weitzel to Colonel S. E. Bignell, De- 
partment of the Army, June 28, 1954: 


There has been received by reference from the Chief of Finance 
(file: FINEY 167/87259 Industrial Constructors) your request for a 
decision as to the propriety of making payment on a voucher in the 
amount of $133,100.18, stated in favor of the Union Pacific Insurance 
Company (Surety), Tacoma, Washington, ‘and/or Central Bank and 
Trust Company, and covering a proposed 14th and final payment 
under contract No. DA-25-066-eng-1447, dated January 30, 1952, with 
Roy Yates, trading as Industrial Constructors, for the construction 
of certain buildings and appurtenant facilities at Lowry Air Force 
Base, Denver, Colorado. 

The first six payments under the contract were made to the con- 
tractor and payments Nos. 7 to 13, inclusive, were made to the Central 
Bank and Trust Company, Denver, Colorado, under an assignment 
executed pursuant to the Assignment of Claims Act of 1940, 54 Stat. 
1029, as amended. The 13th progress payment covered the period 
January 11 to February 10, 1953, at which time the original contract 
price of $1,968,000 had been increased by various change orders to 
$1,990,856.91, and it was estimated that the contractor had earned 
the amount of $1,961,520.91. In making the 13th contract payment, 
there was deducted from that amount the sum of $1,946,002.90, con- 
sisting of previous payments aggregating the amount of $1,843,960.06, 
a liquidated damage assessment of $2,500 and the sum of $99,542.84 
as a retained percentage of the contract price. 

On April 14, 1953, by supplemental agreement between the con- 
tracting parties and the co-sureties on the contract performance and 
payment bonds, it was agreed that the sureties would take over and 
complete the contract work and be paid all moneys due or to become 
due under the contract after all claims of the Government against the 
contractor had been satisfied. 

It appears that the United Pacific Insurance Company, Tacoma, 
Washington, (name as shown on voucher should be “United” instead 
of “Union”), acting on its own behalf and as agent of the other 
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co-sureties, paid the A. A. and E. B. Jones Company the sum of 
$46,784.37 for the completion of the contract work and made payments 
to laborers and materialmen aggregating the sum of $318,442.90. Also, 
the record shows that the total contract price was increased in the 
net amount of $1,721.34 by change orders issued during the period 
of the 14th and final contract payment estimate, February 10 to 
June 5, 1953. 

The attorney for the surety companies signed the final payment esti- 
mate but under protest with respect to the statement thereon concern- 
ing the assignment to the bank. Previously, the attorney indicated 
that the sureties were not notified of the bank’s assignment until April 
10, 1953, and contended, in effect, that the delay in furnishing notice 
vperated to make the rights of the sureties superior to those of the 
assignee bank in the matter. However, notice of the assignment 
having been received before the execution of the agreement of April 
14, 1953, it is questionable whether the delay in furnishing notice of 
the bank’s assignment operated to the disadvantage of the sureties. 

The bank made no claim for the sum of $133,100.18 but appears to 
have assumed that its assignment would be recognized when payment 
of that amount was made by the Government. By letter dated March 
22, 1954, from the Honorable Edwin C. Johnson and the Honorable 
Eugene D. Millikin, United States Senate, there was forwarded here 
for consideration a brief prepared by the law firm of Ireland, Ireland, 
Stapleton and Prior, wherein it is alleged that there is approximately 
$149,000 due the Central Bank and Trust Company on the note secured 
by the Lowry Field contract; and contended that, in view of the deci- 
sions rendered in the cases of Coconut Grove Exchange Bank v. Am- 
sterdam Casualty Co., 149 F. 2d 73, and General Casualty Co. of Amer- 
ica v. Second National Bank of Houston, 178 F. 2d 679, the amount 
now due from the Government under the contract must be paid over 
to the Central! Bank and Trust Company “in recognition of its supe- 
rior right to the same under the ‘Assignment of Claims’ Act.” 

In the first case cited which was decided by the United States Cir- 
cuit Court of Appeals, Fifth Circuit, it was held that the Assignment 
of Claims Act of 1940 “while being primarily for the protection of the 
United States and not for the regulation of the equities of the claim- 
ants, as between themselves, nevertheless, did incidently affect the 
rights between the assignee of contractor and the surety so as to make 
assignments to a bank from a contractor for the purposes of the con- 
tract valid and the possession by the assignee bank of proceeds of the 
contract lawful.” 

Similarly, in the General Casualty Co. case, also decided by the 
United States Court of Appeals, Fifth Circuit, it was held that an 
assignee bank, rather than the surety, was entitled to money which 
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represented what was owing by the Government as final settlement of 
the contract there involved. However, it was indicated in that deci- 
sion that, if the surety had advanced funds necessary to complete the 
contract, it would have been entitled to reimbursement of such 
amounts. 

Directly in conflict with the reasoning in both of these decisions is 
a decision rendered by the Court of Claims in the case of Royal Indem- 
nity Company v. United States, 117 C. Cls. 736. In that case no ques- 
tion of completion cost was involved, there having been only the ques- 
tion as to whether, notwithstanding an assignment of contract pay- 
ments pursuant to the Assignment of Claims Act of 1940, the surety 
was entitled to a sum remaining in the hands of the Government by 
reason of having paid out a larger sum to laborers and suppliers left 
unpaid at the time of the contractor’s default. Judgment was ren- 
dered in favor of the surety company on the basis of the conclusion 
that its claim was superior to that of the contractor who had caused 
the loss and that the position of the assignee bank was no better than 
that of the contractor (its assignor). 

In view of this conflict, this Office would not be warranted in au- 
thorizing payment on the instant voucher to either the bank or the 
surety companies. Accordingly, unless the bank and the surety com- 
panies settle their differences by mutual agreement they must present 
the issues to a court of competent jurisdiction. Copies of this de- 
cision are being forwarded to the attorneys representing the bank and 
the co-sureties, and it is suggested that you advise them or their princi- 
pals with respect to any known indebtedness of the contractor to the 
United States, including any tax liability reported by the Internal 
Revenue Service. Meanwhile, the voucher and supporting papers 
will be retained in this Office. 


[B-119925] 


Traveling Expenses—Fees for Handling Dependents’ Bag- 
sage 


While the per diem allowance authorized by paragraph 44 of the Standardized 
Government Travel Regulations is applicable to all fees covering the handling of 
baggage necessary for the personal use of the employee (other than baggage trans- 
fer charges authorized under paragraph 41 of said regulations) it does not include 
handling charges for baggage of an employee’s dependents, and therefore an 
employee whose dependents were authorized to travel at Government expense is 
entitled to reimbursement for the baggage handling charges attributable to the 
dependents’ baggage, including authorized excess baggage. 
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Acting Comptroller General Weitzel to I. Bunnell, Civil Aeronautics 
Administration, June 28, 1954: 


Reference is made to your letter of May 3, 1954, requesting a de- 
cision as to whether you may certify for payment a voucher stated 
in favor of Fred W. Zellmer, an employee of your administration, in 
the amount of $9.65, representing fees for the handling of baggage by 
porters incident to change of headquarters from San Francisco, 
California, to Beirut, Lebanon. The fees were deducted administra- 
tively from a prior voucher as being covered by the per diem in lieu 
of subsistence paid to the traveler. 

In reclaiming the fees in question the claimant stresses his inability 
to handle the large amount of baggage which was necessary under 
the circumstances, namely, two trunks and ten bags. Also, there is 
attached to the voucher a memorandum from W. H. Jervey, General 
Services Officer, International Region, calling attention to the fact 
that the claimant was accompanied by dependents and that much of 
the baggage was necessitated by that fact. The travel order author- 
ized the transportation of the claimant, his wife, and two daughters. 
It also authorized the carrying of excess baggage by all members of 
the group, with the provision that if the travelers were airborne the 
excess baggage would be limited to 50 pounds per passenger. 

Sections 41 and 44 of the Standardized Government Travel Regu- 
lations respectively provide as follows— 


41. Transfer of baggage.—Necessary charges for the transfer of baggage will 
be allowed. 


44. Definition.—The per diem in lieu of subsistence expenses will be held to 
include all charges for meals; lodgings, personal use of room during daytime, 
baths, all fees and tips to waiters, porters, baggagemen, bell boys, hotel maids, 
dining room stewards and others on vessels, and hotel servants in foreign 
countries, telegrams and telephone calls reserving hotel accommodations, laundry, 
cleaning and pressing of clothing, fans and fires in rooms ; transportation between 
places of lodgings or where meals are taken and places of duty. 


In 32 Comp. Gen. 357, it was held that the transfer charges re- 
ferred to in paragraph 41 are charges other than fees to porters, such 
as charges by carriers for transferring baggage between railroad sta- 
tions or pick up and delivery charges by transfer or express companies. 

Consequently, paragraph 44 is applicable to all fees covering the 
handling of baggage (other than baggage transfer charges as ex- 
piained above), necessary for the personal use of the employee. How- 
ever, as the per diem allowance is personal to the employee, it is not 
considered as inclusive.of the handling charges pertaining to the 
baggage of the dependents. Accordingly, as the travel of the de- 
pendents was authorized at Government expense and, as stated above, 
excess baggage for all members of the group likewise was authorized, 
payment of that part of the baggage handling charges attributable 











612 DECISIONS OF THE COMPTROLLER GENERAL [33 


te the dependents’ baggage appears proper to the extent the baggage 
did not exceed limit imposed by the travel order. 

In the absence of a statement from the employee disclosing a dif- 
ferent distribution of the baggage between himself and his three de- 
pendents, payment of an amount representing three-fourths of the 
total cost incurred for handling the baggage within the limit fixed 
by the travel order is authorized. 

The voucher and accompanying papers are returned herewith. 


[B-118045] 


Pay—Promotions—Effective Date—Reserve Army Officer 
Promoted by Letter of Appointment While on Active Duty 
for Training 

A letter of appointment of a Reserve Army officer to a higher grade is an “order” 
announcing a promotion within the meaning of the act of October 14, 1942, 
and therefore an officer ordered to active duty for training as a lieutenant 
colonel, Army Reserve, who by letter of appointment while on such duty was 
promoted to a colonel in the Army Reserve effective the date of the letter is 
entitled to the pay of the higher grade for active duty training performed on 
and after the date of said letter, however a new oath of office is required unless 
the officer’s service has been continuous from the date of taking an earlier oath. 


Acting Comptroller General Weitzel to Colonel F. E. Barr, Depart- 
ment of the Army, June 29, 1954: 


Reference is made to your letter of October 28, 1953, requesting an 
advance decision on an enclosed voucher stated in favor of Colonel 
Edward M. Browder, Jr., for the difference between the pay of a lieu- 
tenant colonel and that of a colonel for the period from October 19, 
1953, through October 26, 1953, during which he was on active duty 
for training. Your letter was forwarded by first endorsement from 
Office Chief of Finance, dated December 14, 1953, stating several mat- 
ters giving rise to doubt respecting the propriety of the proposed pay- 
ment, as follows: 

Inasmuch as the officer’s promotion was effected by an appointment, doubt 
exists as to whether (a) the letter of appointment may be considered an order 
announcing a promotion within the meaning of the act of 14 October 1942 so as 
to entitle him to the pay of a colonel from the date of the letter of appointment; 
(b) pay in the higher grade commences on the date of acceptance of the appoint- 
ment; or (c) in view of decision rendered by your office on 10 October 1946 (26 


Comp. Gen. 245), the officer must specifically be called to active duty in the 
higher grade in order to become entitled to pay in that grade. 


It appears from the information which has been submitted that by 
orders dated October 7, 1953, the officer was ordered to active duty for 
training for the period October 12 to 26, 1953, in the rank of lieu- 
tenant colonel, United States Army Reserve ; that by letter of appoint- 
ment dated October 15, 1953, he was appointed a colonel effective that 
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date in the Army Reserve under the Armed Forces Reserve Act of 
1952, 66 Stat. 481; that he accepted such appointment by executing 
the oath of office on October 19, 1953; and that he actually served on 
active duty for training from October 12 to October 26, 1953. 

The act of October 14, 1942, 56 Stat. 787 (10 U.S. C. 558), provides 
as follows: 

That every officer of the Army of the United States, or any component thereof, 
promoted to a higher grade at any time after December 7, 1941, shall be deemed 
for all purposes to have accepted his promotion to higher grade upon the date 
of the order announcing it unless he shall expressly decline such promotion, and 
shall receive the pay and allowances of the higher grade from such date unless 
he is entitled under some other provision of law to receive the pay and allow- 
ances of the higher grade from an earlier date. No such officer who shall have 
subscribed to the oath of office required by section 1757, Revised Statutes, shall 
be required to review such oath or to take a new oath upon his promotion to a 


higher grade, if his service after the taking of such an oath shall have been 
continuous. 


In decision of October 10, 1946, 26 Comp. Gen. 245, it was held that 
a person on active duty under the temporary appointment in the Army 
of the United States, without component, mada pursuant to the act 
of September 22, 1941, as amended, 10 U. S. C. 484, could hold, con- 
currently, an appointment in the Officers’ Reserve Corps in a higher 
grade but would not be entitled to the pay, allowances, rights, privi- 
leges, etc., of the higher grade unless he should be called to active duty 
under his commission in the Officers’ Reserve Corps. In the present 
case, the officer was ordered to active duty for training as a lieutenant 
colonel in the Army Reserve and received the promotion as a colonel 
in the Army Reserve while on such training. Since the officer was 
on active duty for training in the Army Reserve and his promotion 
was in the Army Reserve, it was not necessary for him to receive orders 
addressed to him in the higher grade calling him to active duty for 
training in such higher grade to become entitled to the pay of that 
grade while performing active duty for training under competent 
orders on and after the date of the said promotion 

In an opinion dated February 2, 1953 (JAGA 1952/9668, 3 Dig Ops 
No. 1, Reserve Forces, sec. 53.2), The Judge Advocate General of the 
Army concluded that a letter of appointment of a reserve officer to a 
higher grade is an “order” announcing a promotion within the mean- 
ing of the above-quoted act of October 14, 1942, aad that, consequently, 
such a promotion is effective on the date the letter of appointment is 
issued unless the officer expressly declines to avcept it. And in another 
opinion dated March 19, 1953 (JAGA 1953/2719, 3 Dig Ops No. 1, 
Reserve Forces, sec. 53.9), The Judge Advocate General again con- 
cuded that a reserve officer’s promotion announced by letter of appoint- 
ment is within the provisions of the said act of October 14, 1942, and 
stated that “Consequently, neither a new oath of office nor other evi- 
dence of acceptance of the appointment to the higher grade is re- 
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quired.” It is the view of this Office that such conclusions of The 
Judge Advocate General are correct (subject to the qualification that 
the statute requires a new oath if the service of the officer after taking 
an earlier oath shall not have been continuous) and that a promotion 
such as that effected in the case of Colonel Browder should be treated 
as effective for pay purposes on the date of the “letter of appointment” 
by which it was made. 

Accordingly, it is concluded that Colonel Browder is entitled to the 
difference between the pay of a lieutenant colonel and that of a colonel 
for active duty for training performed on and after the date of the 
letter appointing him to the higher rank. Payment to the officer on 
that basis is authorized, if otherwise correct, and the voucher returned 
herewith may be modified to include the period from October 15 
through October 18, 1953. 


[B-118904] 


Mileage—Travel by Privately Owned Automobile—Com- 
parative Costs—Authorized Excess Baggage 


In arriving at a constructive cost of air travel for comparative cost purposes there 
may be included such items of expense as would be authorized if the travel 
actually were performed by air, and therefore the cost of excess baggage au- 
thorized in an employee’s travel order to be transported by air may be included 
in the comparative cost statement incident to travel by private automobile, 
provided the weight of the baggage actually transported by private automobile 
equals or exceeds the weight which would have been allowed on a plane ticket 
plus the authorized weight of excess baggage. 

Acting Comptroller General Weitzel to W. K. Chambard, Civil 


Aeronautics Administration, June 29, 1954: 


By letter dated February 11, 1954, the Chief, Accounting Division, 
Civil Aeronautics Administration, Department of Commerce, trans- 
mitted here for consideration your letter of January 27, 1954, for- 
warding a voucher stated in favor of W. O. Covington, in the amount 
of $50.50, representing the cost of transportation of 50 pounds of excess 
baggage by air. Such amount was deducted administratively from 
the travel voucher originally presented by the claimant. You request 
a decision whether such voucher may be certified for payment. 

By travel order No. 853-435, dated September 22, 1952, Mr. Coving- 
ton was instructed to proceed from the point of his engagement in the 
continental United States as an employee of the Civil Aeronautics 
Administration, Seymour, Texas, to his first duty station at Fairbanks, 
Alaska, The order provided for travel by the employee, together with 
his family, via either common carrier (railway, plane, bus or boat), 
or privately owned automobile, on a mileage basis, the reimbursable 
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cost not to exceed the cost by air travel. With respect to excess bag- 
gage it authorized the transportation by air or express “of not more 
than 50 lbs. in excess of weight allowed on tsptn ticket at point of 
departure for each adult traveler, whether traveling together or 
separately.” 

It appears that the employee’s wife performed the travel involved 
by privately owned automobile. In arriving at the constructive cost 
by air for comparison with the mileage claimed, the employee included 
the charge for excess baggage that would have been incurred had Mrs. 
Covington traveled by air. Notwithstanding that personal effects 
with an estimated weight of 400 pounds are stated by the employee to 
have been transported by his wife, the amount in question ($50.50) 
administratively was disallowed. 

It is stated in your letter that the disallowances of the excess bag- 
gage item in determining the comparative cost of air travel was in 
accord with the policy of your Department generally to disallow such 
type charges, since the administrative regulations involved do not pro- 
vide for excess baggage as an item of comparative cost. However, 
it is stated further that doubt as to the propriety of such action has 
arisen since your Department is aware of no decision upon which to 
base the action taken. 

It does not appear that this Office heretofore has been called upon 
to render a decision on the matter here involved. However, in arriv- 
ing at a constructive cost of air travel for comparative cost purposes, 
it reasonably appears that there properly may be included such items 
of expense as would be authorized if the travel actually were per- 
formed by air. Cf. 29 Comp. Gen. 193. An authorization for excess 
baggage to be transported by air properly is for determination by 
the administrative official authorizing the travel having regard for 
the needs of the traveler incident to the particular travel to be per- 
formed. Of course, for such item to be included in a comparative cost 
statement, it would be necessary for the traveler to disclose the amount 
of baggage actually transported, since it is by reason thereof, together 
with the authorization for excess baggage in the travel order, that 
the item is reimbursable. 

In the instant case, since excess baggage of 50 pounds for each de- 
pendent was authorized in the travel order for travel by air and the 
employee has furnished a statement that personal effects of approxi- 
mately 400 pounds were transported by his wife by privately owned 
automobile, inclusion in the comparative cost statement of an amount 
representing the cost of excess baggage, not to exceed the maximum 
as provided in the travel order, is proper. 

Accordingly, upon the basis of the information furnished, and since 
it is understood that it was the administrative intention in issuing the 
travel order to allow mileage in connection with the travel by the 
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employee’s wife by privately owned automobile separate and apart 
from the employee, the voucher, which is returned herewith, may be 
certified for payment, if otherwise correct. 


[B-120331] 


Contracts—Increased Costs—Contractor’s Costs Greater 
Than Contemplated 


Contractor who for a lump-sum agreed to clear all trees, stumps, and other ma- 
terial from the area of a river improvement project and who relied on Govern- 
ment specifications which placed on the contractor the responsibility for ascer- 
taining in advance the full extent of the work to be performed and which provided 
that the Government did not guarantee the accuracy of its estimate of the size 
of the area to be cleared is not entitled to payment in excess of the lump-sum 
on the basis that he was actually required to clear a larger area than the specifi- 
cations stated or than was anticipated by either party to the contract. 

Acting Comptroller General Weitzel to the Secretary of the Army, 


June 29, 1954: 


Reference is made to your letter of June 3, 1954, with enclosures, 
requesting a decision as to the propriety of issuing a change order to 
contract No. DA-21-018-ENG-241, dated June 22, 1950, between the 
Department of the Army and Cleal T. Watts. 

Under the pertinent provisions of the contract, the contractor agreed 
to clear all trees, stumps, brush, etc., in connection with work of deep- 
ening, widening and straightening the Wild Rice River through a 
continuous reach of approximately 15.5 miles in extent, as indicated 
on drawings attached to and made a part of the contract. The clearing 
work called for a job price of $56,000. The specifications, describing 
the work to be performed, provide as follows: 


(b) Summary of Clearing Work. The total area to be cleared, including ex- 
cavation areas, berm areas, and probable requirements for disposal areas based 
on a bulking factor of 20 percent and uniform disposal on both sides of the chan- 
nel (except at restricted locations) to the neat dimensions for spoil banks allowed 
under these specifications, is estimated at approximately 280 acres. For the pur- 
pose of defining the work, results of a tree-count in twenty-two %4-acre sample 
areas lying within the project limits for excavation and disposal as indicated on 
the drawings, and believed to represent typical conditions in the respective areas 
have been tabulated on page 1-2 hereof. 


And subparagraph (c), with respect to the accuracy of the specifica- 
tions, further provides: 


(c) The foregoing description, and the tabulation of quantities for clearing 
areas on the following page, are based on aerial photographs taken in 1939 and on 
a timber cruise made by a representative of this office during December 1949. The 
Government does not guarantee or assume any responsibility as to the accuracy 
of the above defined and tabulated conditions and the Contractor shall make his 
own determination as to the scope and nature of the clearing work, based on his 
own independent survey or cruising of the area. [Italics supplied.] 
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It is reported that during the advertising period prior to bidding, 
the contractor visited the site of the work, but due to illness was able 
tc make only a ground reconnaissance of the work areas which were 
accessible by automobile. Furthermore, at the time of his visit to the 
site, about half of the project alignment stations had been determined 
and marked during the winter, but a large portion of this staking was 
destroyed by ice floes during the spring breakup, leaving little physical 
evidence of the exact alignment of the improved channel. However, 
there is no indication that an exhaustive attempt was made to ascer- 
tain the exact acreage of the area to be cleared. 

The contractor was given notice to proceed with the work on July 
12, 1950, which he acknowledged on July 17, 1950, and actually com- 
menced work on July 31, 1950. Within a few weeks after commenc- 
ing the work, the contractor notified the Government Project Inspector 
that the project acreage requiring clearing far exceeded the 280 acres 
set forth in the contract specifications. Thereafter, a check was made 
of the Government’s original calculations as to the number of acres 
required to be cleared, which check verified the estimated figure of 280 
acres which appeared in the contract specifications. However, this sur- 
vey, as in the case of the original determination, inadvertently failed 
tc take into consideration the clearing required in the existing river 
channel within the project boundary. 

The responsibility for ascertaining, in advance, the full extent of the 
work to be performed was on the contractor. The mere fact that an 
estimate of the acreage was furnished by the Government did not re- 
lieve the bidder from familiarizing himself with the physical condi- 
tions at the site. Although it may be that the contractor actually 
cleared a larger area than was anticipated by either party would be 
required, that was a risk which the contractor assumed. This is par- 
ticularly true since, under the contract provisions, the contractor was 
warned that he should make his own determination “as to the scope 
and nature of the clearing work, based on his own independent survey 
or cruising of the area.” In addition, the drawings correctly showed 
the area to be cleared; there was no mistake as to that. 

In the case of H. M. Hampton, Surviving Executor of the Estate of 
J.D. Young, deceased v. United States, 82 C. Cls. 162, involving a con- 
tract for the dredging of a canal, the specifications provided that the 
quantity of material to be removed from within the finished channel 
lines, as shown on the drawing, was estimated to be 216,000 cubic yards, 
but that the United States “does not guarantee the accuracy of this 
estimate, nor the accuracy of the drawing with respect of the depth and 
location of the cuts” and that should it develop that either the estimate 
or the drawing was not entirely accurate, “neither party to the contract 
will make a claim against the other on account of any such inaccu- 
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racies.” The quantity actually required to be excavated amounted to 


297,081 cubic yards, and the plaintiff instituted suit for payment for 

excavating the additional quantity. In denying recovery, the court 
q 

held (page 175)— 

Where a contractor enters into a written contract to perform a specified 
work for a lump sum consideration and the contract and specifications place upon 
him the responsibility for the work, and relieve the United States from liability 
for inaccurate estimates or drawings, performance of the contract in accord with 
its intent and purpose is cast upon the contractor, and the court is powerless to 
relieve him when subsequent events disclose increased costs of performance and 
unforeseen difficulties always integral with such an undertaking. Nelson Co. v. 
United States, 261 U. S. 17; Lustbader Construction Co. v. United States, 62 C. Cls. 


549; Monad Engineering Co. v. United States, 53 C. Cls. 179; Maryland Dredging 
Co. v. United States, 241 U.S. 184. 


Also, see C. W. Blakeslee & Sons, Inc., and Blakeslee-Rolling Corpora- 
tion v. United States, 89 C. Cls. 226 (certiorari denied in 309 U. S. 
659) , and cases cited therein. 

While there is some suggestion that the contractor’s reliance upon 
Government specifications was required by the limited time available 
for preparation of the bid, there is nothing to establish that as a fact. 
But even if the time allowed was inadequate, it would not excuse the 
bidder from the consequences of his failure to make his own calcula- 
tions as to the amount of acreage to be cleared. If he found himself 
limited as to time in the preparation of his bid, he either could have 
refused to submit a bid or requested an extension. He apparently 
elected to do neither but, instead, chose to rely upon the accuracy of 
the Government specifications and his own cursory examination of 
the premises. See Clarke Brothers Construction Company v. United 
States, 103 C. Cls. 57. 

Under the circumstances, I am compelled to conclude that the con- 
tractor is entitled only to his lump-sum bid of $56,000 covering this 
item; therefore, I find no legal basis for the proposed change order. 

The enclosures transmitted with your submission are returned here- 
with. 


[B-118960] 


Pay—Retired—Annuities for Dependents—Uniformed 
Services Contingency Option Act of 1953 


Officers of the Army of the United States and the United States Air Force who 
are not attached to components are properly to be considered “active members” 
of a uniformed service under the Uniformed Services Contingency Option Act of 
1953 and therefore entitled to make elections and receive the benefits granted 
under the dependents’ survivorship annuity provisions of the act, if they other- 
wise meet the conditions of section 2 (c). 
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Acting Comptroller General Weitzel to the Secretary of Defense, 
June 30, 1954: 


Reference is made to letter of February 16, 1954, with enclosure— 
Military Pay and Allowance Committee Action No. 86—from the As- 
sistant Secretary of Defense, requesting a decision as to whether offi- 
cers of the Army of the United States without component and offi- 
cers of the United States Air Force without component are entitled 
to make elections and receive the benefits provided by the Uniformed 
Services Contingency Option Act of 1953, approved August 8, 1953, 
67 Stat. 501. 

It is pointed out in Military Pay and Allowance Committee Action 
No. 86 that a literal interpretation of sections 2 (c), 67 Stat. 501, and 
3 (a), 67 Stat. 502, of the Uniformed Services Contingency Option 
Act, hereinafter referred to as the Contingency Option Act, would ex- 
clude from the application of that act officers of the Army of the 
United States without component and officers of the United States 
Air Force without component, whereas certain statements contained 
in House and Senate reports on the bill which became the Contingency 
Option Act indicate that the Congress intended that all members of 
the uniformed services be covered. 

Pertinent portions of the Contingency Option Act are as follows: 


Sec. 2. As used in this Act— 
= * ~ = a * « 


(b) The term “member” means a commissioned officer, commissioned war- 
rant officer, warrant officer, nurse, flight officer, or a person in an enlisted grade 
(including an aviation cadet), of any of the uniformed services and a person 
entitled to retainer pay in the Fleet Reserve or Fleet Marine Corps Reserve 
with credit for sixteen or more years of naval service. 

(c) The term “active member” means a member on the active list of a regu- 
lar or reserve component of a uniformed service or member of a reserve com- 
ponent of a uniformed service, who has completed twenty satisfactory years in 
his uniformed service, as defined in section 302 of the Army and Air Force 
Vitalization and Retirement Equalization Act of 1948. 

(d) The term “retired member” means a member or former member of a uni- 
formed service, who is or has been awarded retired, retirement, or retainer 
pay or equivalent pay as a result of service in one of the uniformed services. 

= * a * ms * - 


Sec. 3. (a) An active member may elect, prior to the completion of eighteen years 
of service which is creditable in the computation of active-duty pay in the uni- 
formed service of which he is a member, to receive a reduced amount of any re- 
tired pay which may be awarded him as the result of service in, his uniformed 
service in order to provide one or more of the annuities specified in section 4, pay- 
able after his death in a retired status to his widow, child, or children, if such 
widow, child, or children are living at the date of his retirement. * * * The 
terms of the election may be modified or revoked by a member at any time prior 
to his retirement but any modification or revocation so made shall not be effec- 
tive if he retires within five years after the date it is made. Any member who 
revokes an election shall not thereafter be permitted to withdraw or modify his 
revocation and after it becomes effective, he shall not be permitted to be covered 
in any way by this Act. 

(b) A retired member who has heretofore been awarded retired pay by a 
uniformed service may, within one hundred and eighty days after the effective 
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date of this Act, elect to receive a reduced amount of that retired pay in order to 
provide one or more of the annuities specified in section 4, payable after his death 
to his widow, child, or children. An election so made shall thereafter be 
irrevocable. 

Section 2 (c) and the first sentence of section 3 (a) of the act, when 
considered together—but apart from other provisions of the statute— 
would indicate that officers in the Army of the United States without 
component and officers of the United States Air Force without com- 
ponent were excluded from the provisions of the act. However, the 
intent and meaning of section 2 (c) and the first sentence of section 
3 (a) of the act are not clear when those sections are considered to- 
gether with other provisions in the act. Section 2 (b), 67 Stat. 502, for 
example, defines the term “member” as a “commissioned officer, com- 
missioned warrant officer, warrant officer, nurse, flight officer, or a 
person in an enlisted grade (including an aviation cadet), of any of 
the uniformed services.” Attachment to a component is not a pre- 
requisite to qualification as a “member” of a uniformed service under 
section 2 (b). Also, section 2 (d) 67 Stat. 502, defines the term “retired 
member” as a “member or former member of a uniformed service, who 
is or lias been awarded retired, retirement, or retainer pay.” Here 
again membership—or former membership while on active duty—in 
a particular component is not essential before an individual may be 
considered a “retired member” of the uniformed service. Thus, if sec- 
tion 2 (c) requires that a member be assigned to a component before he 
may be considered an “active member,” those persons who are not re- 
tired and who are not assigned to a component could not make an elec- 
tion under the act, whereas under section 3 (b), 67 Stat. 502, a retired 
member who had never been assigned to a component could make such 
an election. To so exclude active members of the uniformed services 
serving without component from the beneficial provisions of the act 
and at the same time include retired members, as indicated above, 
would be anomalous and a serious discrimination which should not 
be presumed to have been intended by the Congress. 

Under such circumstances and in view of the uncertainty as to the 
meaning of the various parts of the statute, it is appropriate to look 
to the legislative history of the act to ascertain more clearly the intent 
of the Congress. That legislative history does not disclose the slightest 
indication of an intent on the part of Congress to exclude from the 
provisions of that act members of the Army of the United States with- 
out component and members of the United States Air Force without 
component. On the contrary, as pointed out in Military Pay and 
Allowance Committee Action No. 86, it was stated on page 3 of Senate 
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teport No. 672 on H. R. 5304, July 27, 1953, which subsequently was 
enacted as the Contingency Option Act of 1953, that: 


Personnel covered by the bill 


The bill applies to all officers and persons in enlisted grades of the uniformed 
services. The uniformed services are the Army, Navy, Air Force, Marine Corps, 
Coast Guard, Coast and Geodetic Survey, and Public Health Service, including 
all components and members thereof. 


Similarly, on page 3 of House Report No. 496 on H. R. 5304, June 1, 
1553, it was stated : 

The bill extends the benefits of the plan to all active or retired members of 
the uniformed services upon attaining a retired status, which term includes the 
Army, the Navy, Marine Corps, Air Force, uniformed personnel of the Coast and 
Geodetic Survey, and the Public Health Service. It is equally applicable to 
officers and enlisted personnel upon attaining a retired status. Participation in 
the plan is entirely at the option of the retired person. 

In view of such statement, it seems reasonable to conclude that it 
was not the intent of the Congress to exclude members of the Army of 
the United States without component or members of the United States 
Air Force without component from the benefits of the act. 

It has been stated that the purpose of a law is the ever consistent 
consideration in its interpretation (United States v. Antikamnia Co., 
231 U. S. 654, 667) and that a thing which is within the intention of 
the makers of a statute is as much within the statute as if it were in the 
letter ; and a thing which is within the letter of the statute is not within 
the statute unless it be within the intention of the makers. 50 Am. 
Jur., Statutes, section 240. Section 2 (c) defining “active member” is 
written in general terms and it is the view of this Office that the words 
“member on the active list of a regular or reserve component” were 
used in a broad sense to describe all active list members. Likewise, it 
appears that the words “member of a reserve component of a uni- 
formed service, who has completed twenty satisfactory years in his 
uniformed service” were used broadly to describe those members, other 
than active list or retired members, who could acquire the required 
twenty years satisfactory service rather than to exclude, for no appar- 
ent reason, members without component. 

Accordingly, you are advised that officers of the Army of the United 
States and the United States Air Force who are not attached to com- 
ponents are properly to be considered “active members” of a uniformed 
service entitled to make elections and receive the benefits granted 
under the Contingency Option Act, if they otherwise meet the condi- 
tions of section 2 (c) of the act. 
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[B-119959] 


Leaves of Absence—Lump-Sum Payments—Employees Ap- 
pointed to Positions With Federal Judges 

An employee of the Justice Department who transferred to the office of a Federal 
judge where no statutory leave system is applicable and leave records are not 
maintained may not, under section 205 (e) of the Annual and Sick Leave Act 
of 1951, as amended, transfer unused leave as a credit in the new position, and 
therefore the employee may be regarded as separated from the service, within 


the meaning of the act of December 21, 1944, as amended, so as to be entitled 
to a lump-sum payment for annual leave to her credit. 


An employee who retired from the Justice Department and who was subsequently 
reemployed in the court of a Federal judge where no statutory leave system 
is applicable and leave records are not maintained is not required to refund 
any part of the lump-sum leave payment as a result of reemployment within the 
period covered by the payment. 


Acting Comptroller General Weitzel to the Attorney General, June 
30, 1954: 


Reference is made to letter of May 4, 1954, from the Administrative 
Assistant Attorney General, reference A3, requesting to be advised 
as to whether Miss Kathleen C. Barnes and Mr. John V. O’Brien, 
each a former employee of the Department of Justice, may be granted 
lump-sum payments for annual leave under facts hereinafter related. 

Miss Kathleen C. Barnes was employed in the Office of a United 
States attorney until her resignation, effective with the close of busi- 
ness on January 31, 1954. On such date she had 240 hours annual 
leave to her credit. Without a break in service she entered on duty 
in the office of a United States district judge where, in accordance 
with the practice permitted under the rules adopted by the Judicial 
Conference in September 1949, leave records are not maintained. 
Under the foregoing circumstances the following questions are 
presented : 

* * * (a) May payment be made to Miss Barnes in a lump-sum for leave 
she had to her credit at the time she left the Department of Justice, (b) If 
payment may not be made, is the leave forfeited? 

Since no statutory leave system is applicable to Miss Barnes as an 
employee of a judge who maintains no leave records, the leave to her 
credit as an employee of the Department of Justice may not be trans- 
ferred under section 205 (e) of the Annual and Sick Leave Act of 
1951, 65 Stat. 672, as amended by Public Law 102, approved July 2, 
1953, 67 Stat. 136, as a leave credit in her new position. Under such 
circumstance the resignation of Miss Barnes from her position with 
the Department of Justice may be regarded as a separation from the 
service within the meaning of the act of December 21, 1944, 58 Stat. 
845, as amended, so as to authorize a lump-sum payment for the leave 
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in question. Accordingly, question (a) is answered in the affirmative, 
making unnecessary an answer to question (b). 

With respect to the case of Mr. O’Brien, it is stated that he retired 
trom the Department of Justice at the close of business March 31, 
1954, having 720 hours of accumulated annual leave to his credit, 
and that he was reemployed on April 5, 1954, as a crier in the court of 
a judge who keeps no leave records for his employees. Further, it is 
stated that, as yet, no lump-sum payment has been made for the annual 
Jeave standing to his credit at the date of retirement. A decision 
is requested as to whether a lump-sum payment now may be made 
for the total annual leave to his credit at the date of his retirement 
and, if so, whether any refund is required on account of his subsequent 
reemployment. 

Since Mr. O’Brien was separated with a break in service, he is en- 
titled to a lump-sum payment for annual leave to his credit at the date 
of separation. Further, as stated above in the case of Miss Barnes, 
his reemployment by a judge who maintains no leave records places 
him beyond the purview of any leave system under which unused 
leave might be recredited. Consequently, no refund of any part of 
the lump-sum payment upon his reemployment is required. 

Honorable John E. Moss, Jr., House of Representatives, has in- 
quired concerning the case of Mr. O’Brien. 


[B-120184] 


Transportation—Dependents—Return to United States 
From Overseas Station—Travel to Overseas Station at Per- 
sonal Expense 


An employee’s wife who accompanied her husband to his overseas station at per- 
sonal expense may be furnished, under section 7 of the Administrative Expenses 
Act of 1946, return transportation to the United States at Government expense 
under orders which authorize the return of the employee and his immediate 
family. 

Acting Comptroller General Weitzel to G. W. Cunningham, Treas- 


ury Department, June 30, 1954: 


Reference is made to your letter of May 20, 1954, requesting a deci- 
sion whether, in the situation stated below, Government funds prop- 
erly are chargeable with the expense of the return travel to the United 
States of the wife of Mr. Will S. Wood, former Deputy Commissioner 
of the Bureau of Narcotics. The question of the transportation of the 
dependent, procured by Government transportation request, is sub- 
mitted in connection with a transmitted voucher covering travel and 
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transportation expenses incurred by Mr. Wood incident to his sepa- 
ration from the service and return to the United States. 

On November 19, 1951, Mr. Wood, retired Deputy Commissioner, 
Bureau of Narcotics, was appointed Supervisor of Narcotics District 
No. 16, with post of duty at Honolulu, Hawaii. He arrived at his post 
of duty on January 10, 1952. Mrs. Wood accompanied Mr. Wood to 
Honolulu; however, her transportation was not authorized nor were 
any transportation expenses claimed for her travel. Effective Janu- 
ary 31, 1954, Mr. Wood again retired, having reached 70 years of age. 
Incident to his separation from service there were issued travel orders 
dated January 25, 1954, authorizing the travel of the employee and 
his immediate family, and the movement of household goods, to 
Springfield, Missouri, their permanent residence. Mr. and Mrs. Wood 
departed from Honolulu on April 12, 1954, for the continental United 
States. You state that in view of the fact that Mrs. Wood’s travel 
tc Honolulu was a matter of personal expense, the propriety of charg- 
ing appropriated funds for her return travel is in doubt. 

The return of Mr. Wood and his immediate family was authorized 
by the orders dated January 25, 1954. Said orders were issued pursu- 
ant to section 7 of Public Law 600, 5 U. S. C. 73b-3, providing, in 
pertinent part as follows: : 


Appropriations for the departments shall be available, in accordance with reg- 
ulations prescribed by the President, for expenses of travel of new appointees, 
expenses of transportation of their immediate families and expenses of trans- 
portation of their household goods and personal effects from places of actual 
residence at time of appointment to places of employment outside continental 
United States, and for such expenses on return of employees from their post of 
duty outside continental United States to the places of their actual residence at 
time of assignment to duty outside the United States: * * * [Italics supplied.] 


The authority conferred by the above-quoted section for the return 
of employees and their immediate families to the United States at 
Government expense is not directly coupled with the authority to pay 
the expenses of the outward journey. See 26 Comp. Gen. 322; id. 488; 
ed. 831; 27 id. 329 ; 29 2d. 455 ; 30 td. 231; id. 251. 

Accordingly, the fact that Mrs. Wood traveled to Honolulu at per- 
sonal expense does not preclude payment by the Government of other- 
wise proper expenses of her return travel to the United States. Action 


on the transmitted voucher, returned herewith, should be taken in 
accordance with the above. 


O 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS 








Gen. Reg. No Date Title Published 


















May 6,1922 | Procedure for Promulgation of Information | 2 Comp. Gen. 830. 
and Instructions to Officers and Employees 
of the General Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, 21 Comp. 
Gen. 1158.) 
a ial do.......| All Forms of Gambling Forbidden____......_- Do. 
(Relating to employees of the General 
Accounting Office and not of general in- 
formation.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Riccsetdadabhnsialall May §8,1922 | Loan of Papers Between Divisions of the Gen- Do. 
eral Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95 Supp. 
No. 1, 30 Comp. Gen. 555.) 
Ti sceiclitalateniatesitenabeiill May 24, 1922 | Incurring Obligations Against Appropriations. Do. 
(Relating to employees of the General Ac- 
counting Office and not of general infor- 
mation.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Riestikicscaeaaee May 25, 1922 | Transfer of Accounts and Claims—War Risk Do. 
Veterans’ Bureau. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Dicncananinininenan May 31, 1922 | Centralization of Time, Leave, and Payroll | 2 Comp. Gen. 831. 
Work of the General Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Diccaebiavanhdteibadensineel July 1, 1922 = Regulations of the General Accounting Do. 
ce. 
(Relating to employees of the General Ac- 
counting Office and not of general infor- 
mation.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
cael June 26,1922 | Establishment of Transportation Division, Do. 
General Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Mar. 2,1925 | Establishment of eee Division, | Not published. 
General Accounting Office. (Miscellaneous 
Section created.) 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 4, 30 Comp. Gen. 555.) 
ee July 12,1922 | Rules and Regulations for Auditing the Finan- | 2 Comp. Gen. 831. 
cial Transactions of the United States Ship- 
ping Board Emergency Fleet Corporation. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Sept. 4,1928 | Rules and Regulations for Auditing the Finan- | 8 Comp. Gen. 675. 
cial Transactions of the United States Ship- 
ping Board Emergency Fleet Corporation. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 


9—Supp. No. 1.. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 








Gen. Reg. No. Date 

Dh scccadtiecentiieilanicinisti Aug. 9, 1922 
ee Oct. 30, 1922 
DRiccncunseboases Nov. 1, 1922 
ee Nov. 25, 1922 
13—Supp. No.1.-) Jan. 26, 1951 
Dh nccsnccanesesst Dec. 23, 1922 
a Dec. 30, 1922 
DRiniceccncierecse. — imine 
UF naccusewenesees Jan. 4, 1923 
£B. .ncocececcacus- Feb. 5, 1923 
en Feb. 16, 1923 
a Mar. 6, 1923 
Dacccscensnuiecia Mar. 10, 1923 


21—Supp. No.1..} Mar. 12, 1928 


einai Mar. 28, 1923 





REGULATIONS—Continued 
Title Published 
Transfer of Accounts of Bureau of Immigra | 2 Comp. Gen. 832. 


tion and Bureau of Navigation. 
(Relating to office procedure and not o! 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Establishment of Investigation Section Gen- Do. 
eral Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Standard System of Indexing Filing and Ab- Do 
stracting Contracts. 
(Relating to office procedure and not of 
genera! information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) (See Gen. 
Reg. No. 51.) 
Payment for Transportation --............-.-- Do. 
(Rescinded by Gen. Reg. No. 13, Supp. | 
No. 1, 30 Comp. Gen. 535.) 





Settlement of Transportation Bills_..........- | 30 Comp. Gen. 535. 
(Rescinded by Gen. Reg. No. 13, 2 Comp. | 
Gen. 832.) 

Transportation Settlement Numbers._-_------ 2 Comp. Gen. 833. 


(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
UN dicted cab ashcecinacaceneedesssonens 2 Comp. Gen. 834. 
(Relating to employees of the General Ac- 
counting Office and not of general infor- 
mation.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Amendment to General Regulations No. 1___- Do. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, 21 Comp. 
Gen. 1158.) 
Pe nin cstv cecscecescnceess Do. 
(Relating to employees of the General 
Accounting Office and not of general 
information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Accounting for Funds Pertaining to the Dis- Do. 
trict of Columbia by Officers Not Under the 
Jurisdiction of the District Commissioners. 





Unexpendable Public Property—Annual In- | 2 Comp. Gen. 8365. 
ventory. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Transportation Settlement Numbers—Dis- Do. 
trict of Columbia. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Payments Between Departments and Estab- Do. 
lishments of the United States. 
(Rescinded by Gen. Reg. No. 78, 13 Comp. 
Gen. 498.) 
Payments Between Departments and Estab- | 7 Comp. Gen. 846. 
lishments of the United States. 
(Rescinded by Gen. Reg. No. 78, 13 Comp. 
Gen. 498.) 
Consolidation of the Treasury Department | 2 Comp. Gen. 835. 
Division, Interior Department Division and 
the State and Other Departments Division 
Into the Civil Division of the General Ac- 
counting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 


Gen. Reg. No. Date 


Divcsiddccdscoescs | Mar. 


23—Supp. No. 1..| June 


23—Supp. No. 2..| May 


23—Supp. No. 3..; Aug. 


Tiiatemicminéaew Apr 


24—Supp. No. 1_.| Oct. 





Di cntnsiczacetnwei Apr. 
Ritteninndncie | May 
Diicienscdncnnonns | May 
Btcminbekenenes | June 
icidcemniawcda July 
Tiiitsinndtnemecnes Aug 


30—Supp. No. 1..| Mar. 


31—Supp. No. 1..) June 


28, 1923 


30, 1926 


31, 1927 | 


16, 1928 


11, 1923 


13, 1947 


11, 1923 


12, 1923 


28, 1923 


30, 1923 


20, 1923 


. 15, 1923 


21, 1949 


30, 1926 








REGULATiONS—Continued 


Title 


Establishing a Check Accounting Division of 
the General Accounting Office. 
(Relating to office procedure and not of 
general information.) 


(Rescinded by Gen. Reg. No. 95, Supp. | 


No. 1, 30 Comp. Gen. 555.) 
Establishing a Check Accounting Division of 
the General Accounting Office. 
(Relating to office procedure and not oi 
general information.) 
(Rescinded by Gen. Reg. No. 58, Supp. 
No. 1, 15 Comp. Gen. 1153.) 
Establishing a Check Section in the General 
Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 58, Supp. 
No. 1, 15 Comp. Gen. 1153.) 
Establishing a Check Section in the General 
Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 58, Supp. 
No. 1, 15 Comp. Gen. 1153.) 
Safeguarding Accounts, Records, Information, 
ete. 
(Reseinded by Gen. Reg. No. 24, Supp. 
No. 1, not published.) 


Safeguarding Accounts, Records, Information, | 


ete. 
(Reseinds Gen. Reg. No. 24, 2 Comp. 
Gen. 836.) 
Lost Check Settlements...............-..-...- 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 61, 6 Comp. 
Gen. 890.) 

Consolidation of the War Department Divi- 
sion and the Navy Department Division 
into the Military Division of the Genera. 
Accounting Office. 

(Relating to office procedure and not of 
general information.) 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Procedure for Administrative Examination of 
Postmasters’ Stamp Accounts. 

(Relating to office procedure and not of 
general information.) 

Establishment of New Series Settlement 
Numbers for Fiscal Officers’ Accounts and 
a New List of Symbols Indicating the Divi- 
sions of this Office. 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Routing Through Custom House of Govern- 
ment Importations. 

Administrative Examination o: Disbursing 
Officers’ Accounts, Internal Revenue Bu- 


reau. 
(Rescinded by Gen. Reg. No. 30, Supp. 
No. 1, 28 Comp. Gen. 735.) 
Administrative Examination of Disbursing 
Officers’ Accounts, Interna. Revenue Bu- 
reau. 
(Rescinds Gen. Reg. No. 30, 3 Comp. 
Gen. 1019.) 


Check List and Statements of Depositary 


Account to be Furnished by Disbursing 
Officers. 
(Rescinded by Gen. Reg. No. 91, 19 Comp. 
Gen. 1041, and Gen. Reg. No. 91—Rev., 
20 Comp. Gen. 939.) 

Check List and Statements of Depositary 
Account to be Furnished by Disbursing 
Officers. 

(Rescinded by Gen. Reg. No. 91, 19 Comp. 
Gen. 1041 and Gen. Reg. No. 91—Rev., 
20 Comp. Gen. 939.) 





Published 


2 Comp. Gen. 835. 


Not published. 


8 Comp. Gen. 676. 


8 Comp. Gen. 677. 


2 Comp. Gen. 836. 


Not published. 


2 Comp. Gen. 836. 


Do. 


2 Comp. Gen. 837 


3 Comp. Gen. 1018. 
3 Comp. Gen. 1019. 


28 Comp. Gen. 735. 


3 Comp. Gen. 1020, 


Not published. 
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Gen. Reg. No. 





Date Title Published 


31—Supp. No. 2..| Oct. 9, 1935 | Check List and Statements of Depositary | 15 Comp. Gen. 1153. 
Account to be Furnished by Disbursing 
Officers. 
(Rescinded by Gen. Reg. No. 91, 19 Comp. 
Gen. 1041, and Gen. Reg. No. 91—Rev. 
20 Comp. Gen. 939.) 
8, 1923 | Administrative Examination of District Post. | 3 Comp. Gen. 1021. 
masters’ Accounts. 
. 26,1923 | Establishing the Claims Division of the Gen- | 3 Comp. Gen. 1022. 
eral Accounting Office. 
(Relat to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
es May 19,1924 | Standard Annual Salary Payroll_-.-........__- Do. 
(Par. 3 modified a Se. Reg. No. 34, 
Supp. No. 5, 9 mp. Gen. 533. See 
= _ Reg. No. 34, Supps. Nos. 7 
and 9.) 
34—Supp. No. 1_.| June 23, 1924 | Standard Annual Salary Payroll—Short Form.) 3 Comp. Gen. 1030. 
| (See Gen. Reg. No. 34, Supp. No. 8.) | 
34—Supp. No. 2._| Sept. 18,1926 | Standard Annual Salary Payroll. .-.......... | 6 Comp. Gen. 873. 
(See Gen. Reg. No. 34, Supps. Nos. 3, 7, 
and 8; also Gen. Reg. No. 87 pars. 
and 10.) 
34—Supp. No.3..| Feb. 11,1927 | Standard Annual! Salary Payroll_..........- .| 6 Comp. Gen. 874. 
(Pars. 3, 4, and 11 modified by Gen. Reg. 
No. 34, Supp. No. 5; also see Gen. Reg. 
No. 34 Supp. No. 8.) 
34—Supp. No. 4_.| June 19,1928 | Standard Annual Salary Payroll (Increase of | 7 Comp. Gen. 847. 
Salaries Under Act of May 28, 1928, 45 Stat. : 
776). 
34—Supp. No. 5..| May 12,1930 | Annual Salary Payrolls-_-._-.........-- decal 9 Comp. Gen. 533. 
34—Supp. No.6__| July 18,1930 | Standard Annual 7 Payroll (Increase of | 10 Comp. Gen. 567. 
Salaries Under Act of July 3, 1930, 46 Stat. | 








1003). 
34—Supp. No.7..| Sept. 8, 1931 | Standard Payrolls for Personal Services on Per | 11 Comp. Gen. 509. 
Hour, Day, Week, Month, or Piece Work 
Basis—Loose Cash Receipt—Specia! Per 
Diem, etc., Payment. 
(See Gen. Reg. No. 34, Supps. Nos. 2, 8, 
and 9; also Gen. Reg. No. 87.) 
34—Supp. No. 8_.| May 19, 1937 | Revision of Standard Payroll Forms... ._.._. 16 Comp. Gen. 1127. 
(See Gen. Reg. No. 34, Supp. No. 9.) 
34—Supp. No.9_.| Jan. 45,1943 | Revision of Standard Payroll Forms to Pro- | 22 Comp. Gen. 1153. 
vide Columnar Spaces for Victory Tax and 
Bond Deductions. 
34—Supp. No. 10.| Aug. 31, 1943 | “‘ Automatic” and “ Meritorious’’ Promotions | 23 Comp. Gen. 995. 
Under the Act of Aug. 1, 1941, 55 Stat. 613, | 
Amending the Classification Act, 1923. 





34—Supp. No. 11_| Sept. 21, 1944 | Revision of Payroll Forms to Permit Use on 


24 Comp. Gen. 947, 
Narrow Carriage Typewriters. 


Wi cieisieeedsiaasiinensainaniede June 18, 1924 — for Cancellation of Warrants and | 3 Comp. Gen. 1035, 
hecks. 
(Rescinded by Gen. Reg. No. 91, 19 Comp. 
Gen. 1041.) : 
WT sins sstrrntaieamepiind June 26,1924 | Public Voucher for Reimbursement for Travel Do. 


and Other Expenses, Including Per Diem. 
(Rescinded by Gen. Reg. No. 88, 17 Comp 
Gen. 1135.) 
36—Supp. No.1_.| Feb. 28,1927 | Evidence on Reimbursement Vouchers for 
Travel and Other Expenses. 
(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 
36—Supp. No. 2_.| May 3, 1929 | Public Voucher for Reimbursement for Trave! 
and Other Expenses, Including Per Diem 
(Revision of). 
(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 
36—Supp. No.3_.| Mayr. 20,1931 | Cash Receipt—Subvoucher for Meals, Lodg- 
ing, and Other Miscellaneous Travel Ex- 


6 Comp. Gen. 876, 


8 Comp. Gen. 677. 


10 Comp. Gen. 567. 


penses. 
(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 
36—Supp. No. 4..| Aug. 17,1931 | Standard Mileage Voucher 
(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 
~6—Supp. No. 5..| June 12, 1936 | Statement of Travel by Motor Vehicle 
(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 


11 Comp. Gen. 535. 


Not published. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 


Gen. Reg. No. Date 
DF ccnetntstinteinsiiatied July 7, 1924 
eee ov. 15, 1924 


38—Supp. No. 1..| Oct. 13, 1947 


— Jan. 28, 1925 


39—Supp. No. 1_.) July 21, 1950 





OB nsnenccwcsnons Feb. 20, 1925 


40—Supp. No. 1__| Sept. 20, 1927 | 


40—Supp. No. 2..| Nov. 28, 1930 


40—Supp. No. 3..| Oct. 28, 1932 


40—Supp. No. 4..| May 21, 1934 
| 


siiinsiennsndnninnd Mar. 7, 1925 
41—Supp. No 1__| Mar. 8, 1951 | 
ee Apr. 6, 1925 | 


42—Supp. No. 1..| Feb. 23, 1928 


Title 


Claims of the United States__............._.-. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Return of Official Documents to Administra- 
tive Officers and Others. 

(Rescinded by Gen. Reg. No. 38 Supp. 
No. 1, not published.) 

Return of Official Documents to Administra- 
tive Officers and Others. 

(Rescinds Gen. Reg. No. 38, 4. Comp. 
Gen. 1083.) 

Regulations Governing the Accounting for 
Expenditure of Appropriated Funds for the 
Temporary Government of the West Indian 
Islands. 

(Rescinded by Gen. Reg. No. 39, Supp. 
No. 1, 30 Comp. Gen. 535.) 

Regulations Governing the Accounting for 
Expenditure of Appropriated Funds for the 
Temporary Government of the West Indian 
Islands. 

(Rescinds Gen. Reg. No. 39, 4 Comp. Gen. 
1085.) (See Gen. Reg. No. 80, 14 Comp. 
Gen. 940.) 

Accounting uired for Moneys Received by 
Officers and Employees of the United States 
To Eliminate — in the Treasury 
“Without Personal Credit.” 

(See Gen. Reg. No. 43; Gen. Reg. No. 87, 
. 17 and 22; and Accounting Systems 
emorandum No. 18, 31 Comp. Gen. 


778.) 

Procedure for the Receipt and Disposition of 
Moneys Received on Regular or Special 
Deposit Account. 

Gen. Regs. Nos. 43; 87, pars. 17 and 
22; and Account Systems Memo- 
randum No. 18, 31 Comp. Gen. 778.) 

(Pars. 5 and 9 revised by Gen. Reg. No. 
43, Supp. No. 4, Feb. 5, 1954, 33 Comp. 
Gen. 647). 

Procedure for the Receipt and Disposition of 
Moneys Received on Special Deposit Ac- 
count—Collections on Account of the Un- 
official Use of Facilities Subscribed for 
and/or Used by the Government. 

(Par. 5 rescinded by Gen. Reg. No. 40, 
Supp. No. 4, 13 Comp. Gen. 491.) (See 
Gen. Reg. No. 40, Supp. No. 3, + par 7: 
also Gen. Reg. No. 79, pars. 5 an 

Accounting Procedure for Taxes Collected by 
Accountable Officers of the United States. 

(Par. 4 modified by Gen. Reg. No. 79.) 
(See Gen. Regs. Nos. 87, amendment, 
and 96, Supps. No. 1 to 6.) 

(Amended and Revised by Gen. Reg. No. 
96, Supp. No. 8, Jan. 13, 1954, 33 Comp. 
Gen. 652.) 

Procedure for the Receipt and Disposition of 
Moneys Received on Special Deposit Ac- 
count—Collections on Account of the Un- 
official Use of Facilities Subscribed for and/or 
Used by the Government. 

og par. 5 of Gen. Reg. No. 40, 

p. No. 2, 10 Comp. Gen. 570.) 


Published 


4 Comp. Gen. 1083. 





Do. 


Not published. 


4 Comp. Gen. 1085. 


30 Comp. Gen. 535, 


4 Comp. Gen. 1086. 


8 Comp. Gen. 682. 


10 Comp. Gen. 570. 


| 12 Comp. Gen. 671. 


13 Comp. Gen. 491. 


suntend hessuste © Current...................| 4 Comp. Gen. 1087. 


(Rescinded by Gen. Reg. No. 41, Supp. 
No. 1, 30 Comp. Gen. 535.) 
Standard Accounts Current......__.__. 
(Rescinds Gen. Reg. No. 41, 4Comp. Gen. 
1087.) (See Gen. Reg. No. 80.) 
Claims of Estates of Decedents_-__- 
(Reseinded by Gen. Reg. No. 104, “24 
Comp. Gen. 976.) 

Standard Form of Application for Settlement 
by the General Accounting Office of 
Amounts Due Deceased or Incompetent 
Civilian Employees, Officers, and Enlisted 
Men in the Military Service, and Public 
Creditors of the United States. 

(Rescinded by Gen. Reg. No. 104, 24 
Comp. Gen. 976.) 


| 30 Comp. Gen. 535. 
4 Comp. Gen. 1096. 


7 Comp. Gen. 848. 
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Date 





Gen. Reg. No. 


42—Supp. No. 2..| Apr. 21, 1928 


42—Supp. No.3..| Dec. 2, 1932 


Pe cnenimeniea May 22, 192: 


te 
on 


43—Supp. No.1..| June 3, 1927 


43—Supp. No. 2..| Dec. 22, 1928 


43—Supp. No. 3.| Dec. 9, 1936 


43—Supp. No. 4.| Feb. 5, 1954 


ise aes June 1, 1925 | 


44—Supp. No. 1.| Sept. 9, 1930 


Dicidawcsenyenen June 25, 1925 





ivintcnmcmceial ae 


of 


16, 1925 


46—Supp. No. 1.| May 6, 1926 


46—Supp. No. 2.| Oct. 6, 1926 


Diciintnentineienwe Nov. 11, 1925 


Cintiinciciwonsee | Nov. 7, 1925 


48—Supp. No. 1.| Apr. 7, 1950 


| 
| 





REGULATIONS—Continued 


Title 


Standard Form of Application for Settlement 
by the General Accounting Office of Amounts 
Due Deceased or Incompetent Civilian Em- 

loyees, Officers, and Enlisted Men in the 
Military Service and Public Creditors of the 
United States. 
(Reseinded by Gen. Reg. No. 104, 24 
Comp. Gen. 976.) 

Standard Form of Application for Payment of 
Amounts Due Deceased or Incompetent 
Creditors of the United States. 

(Rescinded by Gen. Reg. No. 104 24 
Comp. Gen. 976.) 

Standard Forms (Schedule of Disbursements, 
Schedule of Collections, and Requisition for 
Disbursing Funds). 


| Published 


| Not published. 


12 Comp. Gen. 673. 


4 Comp. Gen. 1096. 


(Par. 4 rescinded by Gen. Reg. No. 43, | 
Supp. No. 2, 8 Comp. Gen. 685; pars. 12, | 


13, and 14 rescinded by Gen. Reg. No. 
107, 26 Comp. Gen. 978.) (Also see 
Gen. Reg. No. 40, Supp. No. 1.) 
(Rescinded by Gen. Reg. No. 43, Supp. 
No. 4, Feb. 5, 1954, 33 Com. Gen. 647.) 


Standard Forms—Schedule of Disbursements - 


(See Gen. Reg. No. 88, 2d rev., par. 13B.) 
(Rescinded by Gen. Reg. No. 43, Supp. 
No. 4, Feb. 5, 1954, 33 Comp. Gen. 647.) 
Standard Form—Schedule of Disbursements 
(Check Data). 
(Rescinds par. 4 of Gen. Reg. No. 43, 4 
Comp. Gen. 1096.) 
(Rescinded by Gen. Reg. No. 43, Supp. 
No. 4, Feb. 5, 1954, 33 Comp. Gen. 647.) 
Standard Form—Requisition for Funds. -- 
(Rescinded by Gen. Reg. No. 107, 26 
Comp. Gen. 978.) 
(Rescinded by Gen. Reg. No. 43, Supp. 
No. 4, Feb. 5, 1954, 33 Comp. Gen. 647.) 
Standard Forms: 
Schedule Of Disbursements. 
Schedule Of Collections. 


Prescribing Symbols for Appropriations and 


Their Use by Administrative and Other 
Officers. 
(Resecinded by Gen. Reg. No. 84, not 
published.) 

Prescribing Symbols for Appropriations and 
Their Use by Administrative and Other 
Officers. 

(Rescinded by Gen. Reg. No. 84, not 
ublished.) 

Establishing a Bookkeeping Division 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Standard Transportation Request... .--_- 


(Rescinded by Gen. Reg. No. 108, “26 


Comp. Gen. 978.) 
United States Government Transportation 
Identification Card. 
(Rescinded by Gen. Reg. No. 108, 26 
Comp. Gen. 978.) 
Standard Transportation Request 
(Rescinded by Gen. Reg. No. 108, 26 
Comp. Gen. 978.) 


Withdrawal of Papers from Files.............- 


(Relating to office procedure and not of 
genera! information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Administrative Examination of Accounts of 
Bureau of Indian Affairs. 
(Rescinded by Gen. Reg. No. 48, Supp. 
No. 1, 29 Comp. Gen. 539.) 
Administrative .Examination of Disbursing 
Officers’ Accounts, Bureau of Indian Affairs. 
= Gen. Reg. No. 48, 5 Comp. Gen. 


6 Comp. Gen. 876. 


8 Comp. Gen. 685. 


16 Comp. Gen. 1128. 


| 33 Comp. Gen. 647. 


4 Comp. Gen. 1104. 


10 Comp. Gen. 571. 


4 Comp. Gen. 1105 
| 
5 Comp. Gen. 1050. 


5 Comp. Gen. 1056. 


Not published. 


| 5 Comp, Gen. 1057. 


Do. 





29 Comp. Gen. 539. 
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Gen. Reg. No. 


50—Rev., Supp. 
No. 1. 


50—Rev., Supp. 
No. 1—Rev. 


50—Rev., Supp. 
No. 2. 


50—Rev., 
No. 3. 


Supp. 


51—Supp. No. 1. 


51—Supp. No. 


51—Supp. No. 


51—Supp. No. 4.. 


51—Supp. 
Rev. 


51—Supp. 
2d Rev. 
51—Supp. 


51—Supp. } 
Rev. 
51—Supp. 


51—Supp. No. 


51—Supp. No. 8.. 








Date 


Jan. 23,1926 | Prohibiting Raffles and Games of Chance 


Apr. 


Apr. 


Oct. 


= 


Feb. 


July 


Dec. 


Jan. 


June 


Jan 


Mar. 


Sept. 


Aug. 


Mar. 


Aug. 
Oct. 


May 
Aug. 


June 


June 


21, 1926 


4, 1934 


24, 1949 


26, 1951 


20, 1953 


13, 1951 


6, 1954 


18, 1926 


8, 1927 


17, 1927 


28, 1927 


28, 1929 


20, 1941 


6, 1952 
3, 1929 


12, 1953 
20, 1930 


8, 1937 


1, 1942 


Title 


(Relating to office procedure and not of 
general information.) 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Procedure for the Settlement of Claims and 
Accounts of the United States. 

(Rescinded by Gen. Reg. No. 50—Rev., 
29 Comp. Gen. 539.) 

Balances Due the United States Because of 
Irregularities, ete., to be Promptly Reported 
to the General Accounting Office. 

(Rescinded by Gen. Reg. No. 50—Rev., 
29 Comp. Gen. 539.) 

Settlement of Doubtful Claims and Accounts 
Against the United States and Reporting of 
Irregularities. 

(See Gen. Regs. No. 91—2d rev., 93, and 
104—Rev.) 

Payment of Claims Against the United States 
After Settlement by the General Account- 
ing Office. 

(Par. 4 rescinded by Gen. Reg. No. 50— 
Rev., Supp. No. 2, 31 Comp. Gen. 738.) 

Payment of Claims against the United States 
after Settlement by the General Accounting 
Office. 

Payment of Claims Against the United States 
After Settlement by the General Accounting 
Office. 

Payment of Claims Against the United States 
After Settlement by the General Accounting 
Office. 

Standard Purchase Voucher and Abstract of 
Agreement—Numbering of Contracts. 

(Modified by Gen. Reg. No. 51, Supps. 
Nos. 1, 4 (2d rev.), 6, 7, 12, 14, and 15: 
also see Gen. Reg. No. 115—Rev.) 

Standard Abstract of Agreement, etc.—Award 
of Contract. 

(Modified by Gen. Reg. No. 51, Supps. 
Nos. 6, 8, 12, and 14.) 
Contingent Expense Vouchers................- 
(Rescinded by Gen. Reg. No. 51, Supp. 
No. 13, 30 Comp. Gen. 538.) 

Standard Purchase Voucher and Abstract of 

Agreement— Numbering of Contracts. 
(Rescinded by Gen. Reg. No. 51, Supp. 
No. 4—Rev., 20 Comp. Gen. 939.) 

Standard Purchase Voucher and Abstract of 

Agreement—Numbering of Contracts. 
(Rescinded by Gen. Reg. No. 51, Supp. 
No. 4—Rev., 20 Comp. Gen. 939.) 

Standard Purchase Voucher and Abstract of 

Agreement—Numbering of Contracts. 
(Rescinded by Gen. Reg. No. 51, Supp. 
No. 4—2d rev., 32 Comp. Gen. 600.) 

Standard Purchase Voucher and Abstract of 
Agreement—Numbering of Contracts. 

Vouchers for Expense of Field Printing_......- 

(Rescinded by Gen. Reg. No. 51, Supp. 
No. 5—Rev., 32 Comp. Gen. 600.) 

Combrnct Fine Pr innndccaccconesescccus- 

Standard Form No. 1036, Advertising and 
Award of Contract—Standard Form of 
Commercial Invoice—Indian Service Con- 
tracts. 

(See Gen. Reg. No. 51, Supps. Nos. 8, 12, 
and 14; also Gen. Reg. No. 115—Rev.) 

Revision of Standard Form No. 1034, Public 
Voucher for Purchases and Services Other 
Than Personal, and Standard Form No. 
1035, Continuation Sheet Thereto. 

(See Gen. Reg. 43, a. No. 1, and Gen. 
Reg. No. 51, Supp. No. 11.) 

Standard Form No. 1036—Revised, ‘*‘State- 
ment and Certificate of Award.” 

(See Gen. Reg. No. 51, Supps. Nos. 12 
and 14.) 





| 





Published 





5 Comp. Gen. 1058 


Do. 


13 Comp. Gen. 491. 


29 Comp. Gen. 539. 


30 Comp. Gen. 536. 


33 Comp. Gen. 


31 Comp. Gen. 


33 Comp. Gen. 643. 


5 Comp. Gen. 1059. 


6 Comp. Gen. 877. 


6 Comp. Gen. 878. 


7 Comp. Gen. 851. 


9 Comp. Gen. 533. 


20 Comp. Gen. 939. 


32 Comp. Gen. 600. 
9 Comp. Gen. 534. 


32 Comp. Gen 600. 


10 Comp. Gen. 571. 


16 Comp. Gen. 


21 Comp. Gen. 1151. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 


Gen. Reg. No. Date 
51—Supp. No. 9..| Oct. 23, 1944 | 
51—Supp. No. 10.) Apr. 20, 1949 
51—Supp. No. 11.| Sept. 7, 1950 
51—Supp. No, 12.| Sept. 18, 1950 
51—Supp. No. 13.) Mar. 14, 1951 
51—Supp. No. 14.| Feb. 11, 1952 
51—Supp. No.15.| July 31, 1952 
Disc stiisices June 19, 1926 
i ean accel July 1, 1926 
Tictnamnwoeuiues July 6, 1926 
54—Supp. No. 1..| Sept. 10, 1926 
54—Supp. No. 2..| Oct. 1, 1928 
54—Supp. No.3..| July 27, 1931 
54—Supp. No. 4..| Aug. 18, 1931 
F4—Supp. No.5_.| Jan. 12, 1932 
54—Supp. No. 6._| June 30, 1932 
54—Supp. No.7..| Dec. 21, 1933 
54—fupp. No.8..| Feb. 26, 1936 
54—Supp. No. 9_.| May 27, 1936 
54—Supp. No. 10.| Aug. 6, 1941 
54—Supp. No.11.) Feb. 2, 1942 
64—Supp. No. 12_| Aug. 17, 1942 
54—Supp. No. 1a | Nov. 23, 1942 


APPENDIX 






Title Published 










Accounting for Advances to Contractors and | 24 Comp. Gen. 947. 
the Recoupment of Liquidation of Such 
Advances. 

(See Gen. Reg. No. 88—2d rev., par. 22.) 

Public Voucher for Purchases and Services 
Other Than Personal (For Use in Foreign 
Countries Only.) 

Revision of Standard Form No. 1034—Re- 
vised, Public Voucher for Purchases and 
Services Other Than Personal, and Stand- 
ard Form No. 1035—Revised, Continuation 
Sheet Therefor. 

Revision of Standard Form No. 1036—Re- 
vised, Statement and Certificate of Award. 

(Modified by Gen. Reg. No. 51, Supp. 
No. 14.) 

Standard Purchase Vouchers—Supplemental 
Certificates. 

(Rescinds Gen. Reg. No. 51, Supp. No. 2, 
6 Comp. Gen. 878.) 

Standard Form No. 1036—Revised ‘‘State- 
ment and Certificate of Award.” 

Elimination of Certain Contracts or Agree- 
ments Involving Either the Continuing 
Need for Supplies and Other Services, or 
Public Utilities; Consolidation of Multiple 
Invoices or Bills. 

Establishing the Claims Division of the Gen- 
eral Accounting Office. 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Car Tisieets amd TUIGS..... .. o.00000-<500---0--- 
Accounting for Retirement Fund Deductions__ 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
Accounting for Retirement Fund Deductions__ 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen 975.) 
Accounting for Retirement Fund Deductions_- 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
Accounting for Retirement Fund Deductions_. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 

Accounting for Retirement Fund Deduc- 
tions — Semi-monthly — Payrolls — Supple- 
ment to Government Salary Tables. 

(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 

Supplement to Government Salary Tables___- 

(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 

Accounting for Retirement Fund Collections 
and Deductions. 

(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
Accounting for Retirement Fund Collections | 1 Comp. Gen. 492. 
and Deductions. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
Government Salary Tables__..................| Not published. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
Retirement Fund Deductions on Account of | 15 Comp. Gen. 1153. 
Deceased Employees. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
Supplemental Government Salary Tables____- 21 Comp. Gen. 1151. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
Government Salary Tables—5 Percent Re- | 21 Comp. Gen. 1152. 
tirement Deductions. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
Supplemental Government Salary Tables____- 22 Comp. Gen. 1156 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
Supplemental Govermnent Salary Tables— Do. 
Victory Tax Deduction. 
(Rescinded by Gen. Reg. No. 1066 2% 
Comp. Gen. 975.) 








28 Comp. Gen. 735. 










30 Comp. Gen. 537. 








Do. 






30 Comp. Gen. 538. 
















31 Comp. Gen. 738. 
32 Comp. Gen. 601. 








5 Comp. Gen. 1096, 












6 Comp. Gen. 879. 
Do. 












6 Comp. Gen. 880. 









8 Comp. Gen. 685. 






11 Comp. Gen. 540. 











11 Comp. Gen. 544, 





Do. 














11 Comp. Gen. 545. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 


Gen. Reg. No. 


54—Supp. No. 14. 


54—Supp. N 


54—Supp. N 


58—Supp. N 


315932 


| May 8, 1943 


| June 12, 1943 











REGULATIONS—Continued 


Date Title 


vertime”’ Increase of Compensation. 

(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 

Sup jlemental Government Salary Tables— 

TOwertime” Increase of Compensation Un- 

der Public Law 49, Apereved May 7 7, 1943. 

(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 

Supplemental Government Salary Tables— 
‘Overtime’ Increase of Compensation for 
the Executive Branch of the Government 
and Tax Withholding Deductions. 

(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 


a ee 
Dec. 29, 1942 = npgeomenty) Government Salary Tables— 


| Oct. 30,1943 | U. S. Government Salary Tables 


(Rescinded by Gen. Reg. No. 106, 
Comp. Gen. 975). 

Aug. 15, 1944 | U. S. Government Salary Tables—Full Semi- 
monthly Pay Periods—Executive Branch 
of the Government—Effective After Dec. 
31, 1944. 

(Rescinded by Gen. Reg. No. 106 26 
« Som. Gen. 975.) 


| Sept. 14,1944 | U. S. Government Salary Tables_._-__.. 


Ogeecindod by Gen. Reg. No. 106, 26 
Comp. Gen. 975. 

Establishing the Audit Division of the General 
Accounting Office. 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Establishing the Records Division of the Gen- 
eral Accounting Office. 

(Reseinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Affidavit Re Dependency Allowances Under 

the Act of June 10, 1922, 42 Stat. 625. 
(Rescinded by Gen. Reg. No. 57. Supp. 
No. 1, 30 Comp. Gen. 538.) 

6, 1951 | Affidavit Re Dependency Allowances Under 

the Act of June 10, 1922, 42 Stat. 625. 
(Rescinds Gen. Reg. No. 57, 6 Comp. 

Gen. 881.) 

19, 1926 | Establishing a Check Section in the Audit 

Division of the General Accounting Office. 
(Rescinded by Gen. Reg. No. 91—Rev., 

20 Comp. Gen. 939 and Gen. Reg. No. 
95, Supp. No. 1, 30 Comp. Gen. 555.) 

1,1935 | Outstanding Liabilities—Checks Drawn by 
Postmasters. 

(Rescinded by Gen. Reg. No. 91—Rev., 
20 Comp. Gen. 939 and Gen. Reg. No. 
95, Supp. No. 1, 30 Comp. Gen. 555.) 

Accounting Procedure for Advances of Public 
Funds Under the Provisions of the Sub- 
sistence Expense Act of June 3, 1926 (44 
Stat. 688). 

(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 

Accounting Procedure for Advances of Public 
Funds Under the Provisions of the Sub- 
sistence Expense Act of 1926. 

(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 

Accounting Procedure for Return of Advances 
of Public Funds Under the Subsistence Ex- 
pense Act of 1926 and Other Acts Author- 
izing Travel Advances. 

(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 
Dec. 9, 1926 Prescribing Standard Forms of Receipt for 
Payment of Salary. 
(Rescinded by Gen. Reg. No. 60, Supp. 
No. 1, 30 Comp. Gen. 539.) 





Mar. 1,1951 | Prescribed Standard Forms of Receipt for | 


Payment of Salary. 
(Rescinds Gen. Reg. No. 60,6 Comp. Gen. 
_ (See Gen. Reg. No. 34, Supp. 
io. 7.) 


—54——8 


ae a ae Published 


| 22 Comp. Gen. 1156. 


Do. 


| 23 Comp. Gen. 995. 


24 Comp. Gen. 948. 


24 Comp. Gen. 949. 


6 Comp. Gen. 881. 


Do. 


30 Comp. Gen. 538. 


6 Comp. Gen. 886. 
15 Comp. Gen. 1153. 


6 Comp. Gen. 886. 


8 Comp. Gen. 687. 


13 Comp. Gen. 492. 


6 Comp. Gen. 888. 


30 Comp. Gen. 539. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 


Gen. Reg. No. Date Title Published 


Dec. 18,1926 | Payment of Lost, Stolen, or Destroyed Check | 6 Comp. Gen. 890 
When Drawer is Dead or No Longer in Serv 
ice of the United States. 

(Rescinded by Gen. Reg. No. 61, Supp. 

No. 1, 30 Comp. Gen. 539.) 

61—Supp. No. 1..| Mar. 22,1951 | Payment for Loss, Stolen, or Destroyed Check | 30 Comp. Gen. 539. 
When Drawer is Dead or No Longer in Serv- | 
ice of the United States. 

(Rescinds Gen. Reg. No. 61. 6 Comp. Gen. 


890.) 

Filing of Affidavits by Certain Officers of the | 6 Comp. Gen. 890 
United States Under the Provisions of the 
Act of Dec. 11, 1926 (44 Stat. 918). 

(Rescinded by Gen. Reg. No. 62, Supp. 
No. 1, 29 Comp. Gen. 540.) 
62—Supp. . 15, 1950 | Filing of Affidavits by Certain Officers o the | 29 Comp. Gen. 540. 
United States. 
(Rescinded by Gen. Reg. No. 62, Supp. 
No. 2, 30 Comp. Gen. 539.) 
62—Supp. No. 2.. . 15,1950 | Filing of Affidavits by Certain Officers of the | 30 Comp. Gen 539. 
United States. 
(Rescinds Gen. Reg. ea. 62, Supp. No. 1, 
29 Comp. Gen. 540 | 

7, 1927 | Procedure for the Adjustment of Collections | 6 Comp. Gen. 893. 

on Account of Suspended and Disallowed 

Items. 

(Rescinded by Gen. Reg. No. 93, 19 Comp. 
Gen. 1048.) 

63—Supp. No. Yov. 2 Procedure for Adjustment of Collections on | 8 Comp. Gen. 689 
— of Suspended and Disallowed 

tems 
(Rescinded by Gen. Reg. No. 93, 19 Comp. 
Gen. 1048. 

Standard Form of Flight Certificate and | 7 Comp. Gen. 852 
Schedule. 

(Rescinded by Gen. Reg. No. 64, Supp. 
0. 2, 30 Comp. Gen. 539.) 

Standard Form of Flight Certificate and | 8 Comp. Gen. 690. 
Schedule. 

(Rescinded by Gen. Reg. No. 64, Supp. 
No. 2, 30 Comp. Gen. 539.) 

Standard Form of Flight Certificate and | 30 Comp. Gen. 539 
Schedule. 

(Rescinds Gen. Reg. No. a, 7 Comp. Gen. 
_ — Supp. No. 1, 8 Comp. Gen. 

Accounting for Liabilities of the United States | 7 Comp. Gen 853. 
to the Civil Service Returement and Dis- 
ability Fund. 

(Rescinded by Gen. Reg. No. 65, Supp. 
No. 3, 11 Comp. Gen. 545.) 

Accounting for Liabilities of the United States | 7 Comp. Gen. 857. 
to the Civil Service Retirement and Dis- 
ability Fund. 

(Rescinded by Gen. Reg. No. 65, Supp. 
No. 3, 11 Comp. Gen. 545.) 

Accounting for Liabilities of the United States | 10 Comp. Gen. 574 
to the Civil Service Retirement and Dis- 
ability Fund. 

(See Gen. Reg. No. 106.) 

Accounting for Lisbility of the United States | 11 Comp. Gen, 545. 
to the Civil Service Retirement and Dis- 
ability Fund—Revocation of General Reg- 
ulations No. 65 and Supplement No. 1 
Thereto. 

Standard Advertising Voucher, Advertising | 7 Comp. Gen. 861 
Order and Statement of Advertising Rates. 

(Rescinded by Gen. Reg. No. 109, 26 
Comp. Gen. 986.) 

Standard Advertising Voucher, Advertising | 7 Comp. Gen. 870. 

Order and Statement of Advertising Rates. 
(Rescinded by Gen. Reg. No. 109, 26 
Comp. Gen. 986.) 

Prescribing Symbols for Receipt Accounts and | Do. 
Their Use by Administrative and Other 
Offices. 

(Rescinded by Gen. Reg. No. 84, not pub- 
lished.) 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 


Date 


Aug. 4, 1928 


12, 1951 


17, 1930 





78—Supp. No. 1.| Nov. 





REGULATIONS—Continued 


Title 


Standard Form oi Pay Voucher for Six 
Months’ Death Gratuity Pay. 

(Rescinded by Gen. Reg. No 68, Supp 
No. 1, 30 Comp. Gen. 540.) 

Standard Form of Pay — o. Six 
Months’ Death wom 

Came Gen. Reg! No. 4 8 Comp. Gen. 

a1.) 

Standard Forms for Transportation of Gov- 
ernment Property. 

(Rescinded by Gen. Reg. No. 97, 22 Comp. 
Gen. 1172.) 

Standard Forms for Transportation of Gov- 
ernment Property. 

(Rescinded by Gen. Reg. No. 97, 22 
Comp. Gen. 1172.) 

Collecting and Disbursing Officer’s or Agent’s 
Report of No Transactions. 

Special Deposit Accounts Consolidated with 
Regular Accounts. 

(see Gen. Reg. No. 80 and Accounting 
Systems Memorandum No. 18, 31 
Comp. Gen. 778.) 

Procedures for Scheduling and Summarizing 
Disbursements—Regular Account, and for 
Scheduling and Summarizing Collections, 
Disbursements and Adjustments—Consoli- 
dated Regular and Special —— Account. 

(Rescinded by Gen. Reg. No. 72—Rev., 
30 ae. Gen. 540.) 

Procedures for Scheduling Disbursement 
Vouchers. 

*(See Gen. Reg. No. 115—Rev.) 

Standard Motor Fuels Tax Exemption Re- 
ceipt. 

(Rescinded by Gen. Reg. No. 86, 15 Comp. 
Gen. 1157.) 

—— Motor Fuels Tax Exemption Re- 


ceip| 
(Rescinded by Gen. Reg. No. 86, 15 Comp. 
Gen. 1157.) 

Examination of the Financial Transactions 
of the Federal Farm Board. 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Standard Forms of Vouchers for Transporta- 
tion of Persons, Freight and Express. 
(Resecinded by Gen. Regs. No. 97, 22 
Comp. Gen. 1172, and 108, 26 Comp. 
Gen. 978.) 

Standard Voucher for Allowance for Living 
Quarters, Heat, Fuel and Light for Civilian 
Officers and Employees of the Government 
Stationed in Foreign Countries (Act of 
June 26, 1930, 46 Stat. 818.) 

(Reseinded by Gen. Reg. No. 105, 25 
Comp. Gen. 956.) 

Transfer of Duties from the Claims Division 
to the Records Division, General Account- 
ing Office. 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Adjustments in Disbursing Officer’s Account 
overing Payments Between Departments 
and Establishments of the United States. 
(Rescinded by Gen. Reg. No. 78—Rev., 
17 Comp. Gen. 1128.) 

Adjustments in Disbursing Officer’s Account 
Covering Payments Between Departments 
and Establishments of the United States. 

(Rescinded by Gen. Reg. No. 78—Rev., 
17 Comp. Gen. 1128.) 
Procedure for Adjustment Between Appro- 
riation, Fund, Limitation, and Official 
ject Accounts. 
(Rescinded by Gen. Reg. No. 98, 23 
Comp. Gen. 998.) 


Published 


8 Comp. Gen. 691 


30 Comp. Gen. 540 


8 Comp Gen. 695. 


13 Comp. Gen. 496. 


8 Comp. Gen. 705. 


8 Comp. Gen. 706. 


30 Comp. 


10 Comp. 


12 Comp. 


10 Comp. 


10 Comp. 


13 Comp. 


. Gen. 1128. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
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Gen. Reg. No. Title Published 


Telephone Service Over Joint Government | 14 Comp. Gen. 935 
Switchboards. 
(See Gen. Reg. No. 40, Supp. No. 2; also 
Accounting Systems Memorandum 
No. 9—2d rev., par. 6E, 30 Comp. Gen. 
607.) 
| Aug. 15,1934 | Rendition of Accounts to the General Ac- | 14 Comp. Gen. 940. 
counting Office. 
(See Gen. Reg. No. 40, Supp. No. 3, par. 
5; also Gen. Regs. Nos. 43, 70, 87, 91— 
2d rev., 93 and 107; also Accounting 
Systems Memorandums Nos. 8, 29 
Comp. Gen. 565; 9—2d Rev., 30 Comp. 
Gen. 607; 10, 30 Comp. Gen. 614; 17, 30 
Comp. Gen. 631; 18, 31 Comp. Gen. 778.) 
80—Supp No.1_. . Q Rendition of Accounts to the General Account- | Not published. 
ing Office. 
(See Accounting Systems Memorandum 
No. 18, 31 Comp. Gen. 778.) 
17, 1935 | Symbolization of Emergency Work Relief | 15 Comp. Gen. 
Appropriation Limitations Under Act of 
Apr. 8, 1935, 49 Stat. 115. 
(Rescinded by Gen. Reg. No. 81, Supp. 
| No. 6, 30 Comp. Gen. 541.) 
81—Supp. No. Nov. 21, 1935 | Symbolization of Emergency Work Relief Ap- | 15 Comp. Gen. 
propriation Limitations Under Act of Apr. 
8, 1935, 49 Stat. 115. 
(Rescinded by Gen. Reg. No. 81, Supp. 
| No. 6, 30 Comp. Gen. 541.) 
81—Supp. No. Symbolization of Emergency Relief Appro- 
priation Limitations Under the Emergency 
Relief Appropriation Act of 1936. Approved 
June 22, 1936, 49 Stat. 1597. ~ 
(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 
81—Supp. No. 3_- | Symbolization of Emergency Relief Appro- | 17 Comp. Gen. 
riation Limitations Under the Emergency 
elief Appropriation Act of 1937, Approved 
June 29, 1937. 
(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 
81—Supp. No. Symbolization of Emergency Relief Appro- | 18 Comp. Gen. 
iation Limitations Under the Emergency 
elief Appropriation Act of 1938, Approved 
June 21, 1938. 
(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 
81—Supp. No. 7, 1939 | Symbolization of Emergency Relief Appro- | 19 Comp. Gen 
priation Limitations Under the Emergency 
Relief Appropriation Act of 1939. Approved 
June 30, 1939. 
(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 
81—Supp. No. 6... 21,1950 | Symbolization of Emergency Work Relief | 30 Comp. Gen. 
| Appropriation Limitations Under Act of 
Apr. 8, 1935, 49 Stat. 115, and Symbolization 
of Emergency Relief Appropriation Limita- 
tions Under the Emergency Relief Appro- 
priation Acts of 1936, 1937, 1938, and 1939. 
(Rescinds Gen. .Reg. No. 81, 15 Comp. 
Gen. 1154, and Supps. Nos. 1, 2, 3, 4, 
and 5, 15 Comp. Gen. 1155; id. 1155; 17 id. 
1134; 18 id. 1023; and 19 id. 1037.) 
Organization: Accounting and Bookeeping, | Not published. 
Audit and Records Divisions. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Reporting Disbursements and Collections Un- | 15 Comp. Gen. 
der Limitations in Appropriations. 
(Rescinded by Gen. Reg. No. 84, 2d rev., 
30 Comp. Gen. 541.) 
Receipt and Spe Symbols Not published. 
(Rescind: y Gen. Reg. No. 84, 2d rev., 
5 30 Comp. Gen. 541.) 
84—Supp. No.1...) Aug. 3,1936 | Receipt and oo Symbols. .........| 16 Comp. Gen. 
| (Rescind y Gen. Reg. No. 84, 2d rev., 
: - 30 Comp. Gen. 541.) 
84—Supp. No. 2..| Aug. Receipt and A es Symbols 
| (Rescinded by Gen. Reg. No. 84, 2d rev., 
30 Comp. Gen. 541.) 
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Gen. Reg. No. Date Title Published 


84—Supp. No.3..| Dec. 31,1936 | Receipt and Sopoegriation Symbols 16 Comp. Gen. 1139. 
(Rescinde y Gen. Reg. No. 84, 2d rev., 
30 Comp. Gen. 541.) 
July 1,1939 | Receipt and A oes Symbols-___.......| 19 Comp. Gen. 1040. 
(Rescind Gen. Reg. No. 84, 2d rev., 
30 Comp. Gen. 541.) 
84—Supp. No.4..| Apr. 3, 1945 nee oe Appropriation Account Symbols | 24 Comp. Gen. 950. 
and Titles. 
(Rescinded by Gen. Reg. No. 84, 2d rev., 
30 Comp. Gen. 541.) 
84—Second Rev-..| Nov. 20,1950 | Symbolization of Appropriation, Fund and | 30 Comp. Gen. 
Limitation Accounts. 
(Amended by Gen. Reg. No. 84, 2d rev., 
Supps. Nos. 1, 2, and 3; also see Account- 
ing Systems Memorandum No. 9—2d 
rev., 30 Comp. Gen. 607.) 
84—Second Rev., 17,1951 | Symbolization of Appropriation, Fund and | 30 Comp. Gen. 
Supp. No. 1. Limitation Accounts. 
(See Gen. Reg. No. 84, 2d rev., Supp. 
Ze 3 also Gen. Reg. No. 96, Supp. 
No. 2.) 
84—Second Rev., 18, 1951 | Symbolization of Appropriation, Fund and | 31 Comp. Gen. 
Supp. No. 2. Limitation Accounts., 
84—Second Rev., . 3,1951 | Symbolization of Appropriation, Fund and | 31 Comp. Gen. 
Limitation Accounts. 
15, 1936 | Hours of Duty and Overtime Not published. 
(Rescinded by Gen. Reg. No. 95. Supp. 
No. 1, 30 Comp. Gen. 555.) 
19, 1936 | U. S. Government Tax Exemption Certificate.| 15 Comp. Gen. 
(Revised by Gen. Reg. No. 86—Rev., 16 
Comp. Gen. 1130.) 
11, 1937 | U. S. Government Tax Exemption Certificate.| 16 Comp. Gen. 
(Modified by Gen. Reg. No. 86—Rev., 
Supps. Nos. 1 and 2; also see Gen. Reg. 
108, Supp. No. 4.) 
Cae. Supp. 6, 1944 | U. S. Government Tax Exemption Certificate. | 23 Comp. 
No. 1. 
86—Rev., Supp. . 1,1949 | U.S. Government Tax Exemption Certificate.| 28 Comp. 
No. 2. (See Gen. Reg. No. 100, Section V.) 
7 25, 1936 | Accounting for Moneys Received by Officers | 15 Comp. 
and Employees of the United States. 
(See Gen. Reg. No. 87 (amendment) and 
Gen. Reg. No. 87, Supps. Nos. 1 and 2; 
also Gen. Regs. Nos. 34, Supp. No. 2; 
40 and Supp. No. 1; 43; 72—Rev.; 80; 
96; 98; 104—Rev., Supp. No. 1—Rev.; 
115—Rev., Supp. No. 1; and 116. See 
also Accounting Systems Memorandums 
Nos. 9—2d rev., 30 Comp. Gen. 607; 10, 30 
Comp. Gen. 614; and 18, 31 Comp. Gen. 
778.) 
87 (amendment) _| Dec. 29,1942 | Accounting for Moneys Received by Officers | 22 Comp. 
and Employees of the United States. 
87—Supp. No. 1..| July 12,1943 | Retirement and Disability Fund Collections..| 23 Comp 
(See Gen. Reg. No. 106.) 
87—Supp. No. 2..| Dec. 4, 1949 | Disposition of Copies of Schedules of Collec- | 29 Comp. 
tions. 
(See Gen. Reg. No. 87, par. 6.) 
87—Supp. No. 3..| May 15,1953 | Accounting for Moneys Received by Officers | 32 Comp 
and errors of the United States. 
87—Supp. No.3- | Jan. 6,1954 | Accounting For Moneys Received By Officers | 33 Comp 
Rev. And Employees Of The United States. 
19, 1937 | Standard Forms and Accounting Procedure: | 17 Comp 
(1) For Advances of Public Funds and the 
Return Thereof Under the Subsistence Ex- 
pense Act of 1926, and Other Acts Author- 
iz: Travel Advances; (2) For Per Diem 
and/or Reimbursement of Expenses Inci- 
dent to Official Travel; (3) Receipt for 
Cash—Subvoucher; (4) Statement of Travel 
by Motor Vehicle; and (5) Mileage Voucher. 
(Rescinded by Gen. Reg. No. 88—Rev., 
24 Comp. Gen. 950.) 
88—Supp. No. 1..| Mar. Standard Form Mileage Voucher 19 Comp 
(Rescinded by Gen. Reg. No. 88—Rev., 
24 Comp. Gen. 950.) 
88—Supp. No. 2..| Aug. Statement of Travel by Motor Vehicle on | 21 Comp. 
Mileage Basis. 
(Rescinded by Gen. Reg. No. 88, Supp. 
No. 3, 22 Comp. Gen. 1158 and Gen. 
Reg. No. 88—Rev., 24 Comp. Gen. 950.) 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 


Gen. Reg. No. 


88—Supp. No. 3.. 


88—Supp. No. 4_. 


ire Supp. 
No. 1 


gs— mrs Supp. 


No. 2 


88—2d Rev. 


88—2d Rev., 
Supp. No. 1. 


Peupuanseeeceve 


89—Supp. No. 1-__/ 


89—Supp. No. 2..| 


SR ccticncce 


Date 


Aug. 


Oct. 


Oct. 


Mar. 


Dec. 


Nov. 


Mar. 


Apr. 


Nov. 


May 


June 





Sept. 


Sept. 


REGULATIONS—Continued 


Title 


13, 1942 | Statement of Travel by Motor Vehicle on 
Mileage Basis. 
(Rescinded by Gen. Reg. No. 88—Rev., 
24 Comp. Gen. 950.) 

30, 1942 | Elimination e Oath from Standard Form No. 

1012—Revised, Travel Expense Voucher. 
(Rescinded by Gen. Reg. No. 88—Rev., 
24 Comp. Gen. 950.) 

20, 1944 | Standard Forms and Accounting Procedure— 
(1) Advances of Public Funds (and the Re- 
turn Thereof) Under the Subsistence Ex- 
pense Act of 1926, and Other Acts Author- 
izing Travel Advances; (2) Payment of Per 
Diem and/or Reimbursement of Expenses 
Incident to Official Travel; (3) Receipt 
for Cash—Subvoucher; and (4) Mileage 
Voucher. 

(Rescinded by Gen. Reg. No. 88, Second 
Rev., 30 Comp. Gen. 551.) 

Travel of imanedinte Family of Civilian Offi- 
cer or Employee on Change of Official 
Station. 

(Rescinded by Gen. Reg. No. 88—Rev., 
Supp. No. 2, 26 Comp. Gen. 969.) 


4, 1946 


16, 1946 
Families, Household Goods, and Personal 
Effects of Civilian Officers and Employees 
of the U. 8. Government who are Trans- 
ferred from One Official Station to Another 
for Permanent Duty. 

(Rescinded by Gen. Reg. No. 88, Second 
Rev., 30 Comp. Gen. 551.) 

Standard Forms and Accounting Procedures 
for Travel Advances and for Reimburse- 
ment of Travel Expenses. 

(Pars. 2, 18, and 23 revised by Gen. Reg. 
No. 88, Second Rev., Supp. No. 1, 31 
Comp. Gen. 740; see Gen. Reg. No. 
86—Rev., 16 Comp. Gen. 1130; 104— 
Rev., Supp. No. 1—Rev.; par. 6 of Gen. 
Reg. No. 114, 31 Comp. Gen. 755; Gen. 
Reg. No. 115—Rev. and Accounting 
Systems Memorandum No. 19.) 


7, 1950 


10, 1952 | Standard Forms and Accounting Procedures 


| for Travel Advances and for Reimburse- 
ment of Travel Expenses. 
| (Revision of Pars. 2, 18, and 23 of Gen. Reg. 
No. 88, Second Rev., 30 Comp. Gen. 551.) 
25, 1938 | Organization and Procedure—Audit Excep- 
tions. 
|  (Reseinded by Gen. Reg. No. 89, Supps. 
Nos. 1, 30 Comp. Gen. 554; 2, 30 Comp. 
Gen. 555.) 


21, 1950 | Organization and Procedure—Audit Excep- | 


tions. 
(Rescinds pars. 2, 3, 4, and 5 of Gen. Reg. 
No. 89, 17 Comp. Gen. 1141.) 
21, 1951 Organization and Procedure—Audit Excep- 
tions. 
(Rescinds par. 1 of Gen. Reg. No. 89, 17 
Comp. Gen. 1141.) 
39, 1939 | Postal Accounts Division_-_-...............-.-- 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
26, 1939 | Check Data and Statements of Depositary 
Accounts to be Furnished by Disbursing 
Officers; Procedure for Safeguarding of 
Checks; Check Cancellation; Check Corre- 
spondence; etc. 
(Replaced by Gen. Reg. No. 91—Rev., 
Comp. Gen. 939.) 
24,1940 | Check Data and Statements of Depositary 
Accounts to be Furnished by Disbursing 
Officers; Procedure for Safeguarding of 
Checks; Check Cancellation; Check Corre- 
spondence; etc. 
(Rescinded by Gen. Reg. No. 91—Second 
Rev., 26 Comp. Gen. 970.) 


Travel and Transportation of Immediate | 








20 Comp. 


| 22 Comp. 
22 Comp. 


24 Comp. 


25 Comp. 


26 Comp. 


30 Comp. 


31 Comp. G 


17 Comp. 


30 Comp. 
30 Comp. 


18 Comp. 


19 Comp. 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


Published 


1158. 


1159. 


950. 


551. 


1141, 


1026. 


1041. 


939. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 


Gen. Reg. No. Date Title Published 


91—Rev., Supp. | June 2,1943 | Check Data and Statements of Depositary | 22 Comp. Gen. 1161. 
No. 1. Accounts to be Furnished by Disbursing 
Officers; Procedure for Safeguarding of 
Checks; Check Cancellation; Check Corre- 
spondence; etc. 
(Rescinded by Gen. Reg. No. 91—Second 
Rev., 26 Comp. Gen. 970.) 
91—2d Rev...-...- Jan. 9,1947 | Statements of Depositary Accounts and Check | 26 Comp. Gen. 970. 
Data to be Furnished Sy Disbursing Offi- 
cers; Procedure for Safeguarding of Checks; 
Check Cancellation; Check Correspondence; 
ete. 
(See Gen. Reg. No. 50—Rev., par. 6, 87, 
Supp. No. 3, and Accounting Systems 
Memorandums Nos. 8, 29 Comp. Gen. 
565; and 24, 31 Comp. Gen. 790.) 
(Rescinded by Gen. Reg. No. 118, Sept. 9, 
1953, 33 Comp. Gen. 656.) 
al ee PF ee 19 Comp. Gen. 1047. 
(Rescinded by Gen. Reg. No. 92, Supp. 
No. 1, 25 Comp. Gen. 975.) 





92—Supp. No. 1.| May 8, 1947 | Signature Card_-............-..-..-.-...-.--- 26 Comp. Gen. 975. 
(Rescinds Gen. Reg. No. 92, 19 Comp. 
Gen. 1047.) 
Oe aia Mar. 1,1940 | Notices of Exceptions and Replies Thereto; | 19 Comp. Gen. 1048. 


Collections on Account of Suspensions or 
Disallowances; Liability of Certifying 
Officers. 

(Rescinded by Gen. Reg. No. 93—Rev., 
21 Comp. Gen. 1155.) 

93—Rev -.......-. Mar. 14, 1942 | Responsibilities of Disbursing and Certifying | 21 Comp. Gen. 1155. 
| Officers: Authority to Certify Payment 

Vouchers; Notices of Exceptions and Re- 
plies Thereto; Collections on Account of 
Illegal or Improper Disbursements. 

(Rescinded by Gen. Reg. No. 93—Rev., 

24 Comp. Gen. 958.) 

BS teckel Jan. 20,1945 | Responsibilities of Disbursing and Certifying | 24 Comp. Gen. 958. 
Officers; Authority to Certify Payment 
Vouchers; Notices of Exceptions and Re- 
plies Thereto; Repayments on Account of 
Suspensions and Disallowances. 

(Par. 7 revised by Gen. Reg. No. 93—Rev., 
Supp. No. i, 31 Comp. Gen. 740; see 
Gen. Reg. No. 115—Rev., Supp. No. 1; 
also see Accounting Systems Memoran- 
dum No. 13, 30 Comp. Gen. 621.) 

(Rescinded by Gen. Reg. No. 93, Second 
Rev., June 29, 1954, 33 Comp. Gen. 650.) 

93—Rev., Supp. | Apr. 17,1952 | Responsibilities of Disbursing and Certifying | 31 Comp. Gen. 740. 

No. 1. Officers; Authority to Certify Payment 





Vouchers; Notices of Exceptions and Re- 
plies Thereto; Repayments on Account of 
Suspensions and Disallowances. 
(Rescinded by Gen. Reg. No. 93, Second 
Rev., June 29, 1954, 33 Comp. Gen.650.) | 
Responsibilities of Disbursing and Certifying | 33 Comp. Gen. 650. 
Officers; Authority To Certify Payment 
Vouchers and Voucher and Schedule of 
Payments; Notices of Exceptions and Re- 
plies Thereto; Repayments on Account of 
Suspensions and Disallowances. 
Piieecdé tates | July 18,1940 | Organization: Reconciliation and Clearance | 20 Comp. Gen. 944. 
| Division. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Cixacskancstcce June 1,1942 | Procedure for Promulgation of General Ac- | 21 Comp. Gen. 1158. 
counting Office Instructions for Observance 
by the Various Departments, Establish- 
ments, and Agencies of the Federal Gov- 
ernment. 
| (See Gen. Reg. No. 95, Supp. No. 1.) 
95—Supp. No. 1_| Apr. 16,1951 | Procedure for Promulgation of General Ac- | 30 Comp. Gen. 555. 
counting Office Instructions for Observance 
by the Various Departments, Establish- 
ments, and Agencies of the Federal Govern- 
ment. 
(This regulation rescinds 35 Gen. Regs. 
and 3 Supplements, as noted therein, 
which have been included in Comp- 
troller General’s Orders to the extent 
now applicable.) 


93—Second Rev..| June 29, 1954 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 


Title Published 
| 
Accounting for Liabilities of the United| 22 Comp. Gen. 1162 
States for Internal Revenue Taxes With- 
held and Other Deductions from Pay of 
Federal Employees, Including Those in the 
Government of the District of Columbia. 
(See Gen. Regs. Nos. 40, Supp. No. 3, par. 
7; 96, Supps. Nos. 2 and 3; 106 and 115— 
Rev., Supp. No. 1.) 
No.1. Apr. 3,1943 | Accounting for Liabilities of the United States | 22 Comp. Gen. 1168. 
| for Internal Revenue Taxes Withheld and 
Other Deductions from Pay of Federal Em- 
ployees, Including Those in the Government 
of the District of Columbia. 
(See Gen. Regs. Nos. 40, Supp. No. 3, par. 
7; 96, a. Nos. 2 and 3; and 106.) 
No. 2.| June 29,1943 | Accounting for Internal Revenue Taxes With- 
held From Pay of Federal Employees, and 
Employees of the District of Columbia, Paid 
from Funds with the Treasurer of the United 
States, Other Than Employees of the Postal 
Service. 
(See Gen. Regs. Nos. 40, Supp. No. 3, pars. 
5, and 84, 2d rev., Supp. No. 1.) 
9—Supp. No. 3. 4 | —— of Tax at Source—Nonresident | 23 Comp. Gen. 997. 
Aliens. 
- - Reg. No. 84, 2d rev., Supp. 
No. 1. 
%—Supp. No. 4_| July 6, United States Savings Bonds Issued: Refer-| 24 Comp. Gen. 962 
ence to, on Individual Earnings Records. 
96—Supp. No. 5_.| Dec. 19,1950 | Accounting for Taxes on Salaries and Wages of | 30 Comp. Gen. 556. 
Federal Employees Under the Federal In- 
surance Contributions Act, as Amended. 
(See Gen. Regs. Nos. 34, Supp. No. 5; 84, 
2d rev., Supp. No. 1; 96, Supp. Nos. 6, 
102, 2d rev., Supp. No. 2; 115—Rev., 
Supp. No. 1.) 
(Amended and Revised by Gen. Reg. No. 
96, Supp. No. 8, Jan. 13 1954, 33 Comp. 
Gen. 652.) 
96—Supp. No. 6__| Sept. 9,1952 | Accounting for Taxes on Salaries and Wages | 32 Comp 
of Federal Employees Under the Federal 
Insurance Contributions Act, as Amended — 
Deceased or Separated Civilian Employees 
W hose Final Pay is not Stated on the Regu- | 
| lar Periodic Pay Roll. 
%6—Supp. No. 7_- 23, 1952 | Accounting for State and Territorial Income | 32 Comp. 
| Tax on the Compensation of Federal Em- 
ployees Under the Act of July 17, 1952. 
%6—Supp. No. 8. 13, 1954 | Payment Of Withheld Taxes To Tax Collect- 
| ing Agencies. 
13, 1943 | Standard Forms and Procedure for Transpor- 
tation (Freight or Express). 
(Rescinded by Gen. Reg. No. 97—Rev., 
25 Comp. Gen. 924.) 
&, 1943 | Standard Forms and Procedure for Transpor 
tation (Freight or Express). 
(Rescinded by Gen. Reg. No. 97—Rev., 


33 Comp. 


22 Comp. 


23 Comp. 





| 25 Comp. Gen. 924.) 

| Jan. 21,1946 | Standard Forms and Procedure for Transpor- 
tation—Freight or Express. 

y., Supp. Dec. 29, 1951 Ctctitctncedtcs péebbbdsdabbingeeseqocesece 


25 Comp. 
31 Comp. 





y.. Supp. | Aug. 12, 1952 | 32 Comp. 
;., Supp. | June 11,1954 | Standard Forms And Procedure For Trans- 
|  portation—Freight Or Express. 
7, 1943 | Procedure for Transferring Value of Materials, 
Supplies, Equipment, ete., Furnished or to 
be Furnished by One Agency or Project to 
Another Agency or Project. 
(Par. 10 modified by Gen. Reg. No. 87, 
Supp. No. 2; also see Accounting Sys- 
tems Memorandum No, 9—2d rev., 30 
Comp. Gen. 607; and Supp. No. 1, 30 
Comp. Gen. 613.) 
Procedure for Adjusting Errors in Charges and 
Credits to a, Funds, Limita- 
tions, and Official Project Accounts as Ren- 
dered to the General Accounting Office. 
(Rescinded by Accounting Systems Mem- | 
i 
' 


33 Comp. 
23 Comp. 


orandum No. 12, 30 Comp. Gen. 618.) 
(See Gen. Reg. No. 116) 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 


Gen. Reg. No. Date | Title Published 


Procedure for Administrative Appropriation | 23 Comp. Gen. 1003. 
and Fund Accounting and Reporting. 
(Modified by Accounting Systems Mem- 
orandums Nos. 2,7,and Supp. Nos. 1, 10, 
13, 15 and Supp. No. 1, 17 and Supp. 
Nos. 1 and 2, 18 and Supp. No. 1, and 


20.) 
Procedure for Effectuating Allotments of Pay 
of Civilian Officers and Employees Assigned 
to Duty Outside the Continental Limits of 
the United States. 
Simplified Payroll Procedure and Forms for 
Civilian Per Annum Employees. 
(Rescinded by Gen. Reg. No. 102—Rev., 
25 Comp. Gen. 940.) 
102—Supp. No. 1_| Mar. 31, 1945 | Simplified Payroll Procedure and Forms for 
Civilian Per Annum Employees. 
(Rescinded by a Reg. No. 102—Rev., 
25 Comp. Gen. 940 
102—Supp. No. 2_| June 19, Extension of Simplified Payroll Procedure for 
Civilian Per Annum Employees. 
(Rescinded by Gen. Reg. No. 102—Rev., 
25 Comp. Gen. 940.) 
102—Supp. No.3_| Aug. Simplified Payroll Procedure and Forms for 
Civilian Per Annum Employees. 
(Rescinded by Gen. Reg. No. 102—Rev., 
25 Comp. Gen. 940.) 
102—Rev E. ££ Simplified Payroll Procedure for Civilian Per 
Annum Employees. 
(Rescinded by Gen. Reg. No. 102, 2d rev., 
25 Comp. Gen. 940.) 
102—Second Rev-_| June Simplified Payroll Procedure for Civilian Per | 25 Comp. 
Annum Employees. 
(See Gen. Reg. No. 102, 2d rev., Supps. 
Nos. 1 and 2; also Gen. Regs. Nos. 34 and 
104—Rev. Supp. No. 1—Rev. and 115— 
Rev., Supp. No. 1.) 
102—Second | Feb. Revision of Certain Forms and Procedures 
Rev., Supp Under General Regulations No. 102, 2d 
No. 1. revision. 
(Revised by Gen. Reg. No. 102, 2d rev., 
Supp. No. 2, 30 Comp. Gen. 563.) 
102 —Second| Nov. Revisions of Certain Forms and Procedures 
Rev., Supp. Under General Regulations No. 102, 2d 
No. 2. revision, and Supplement No. 1 Thereto. 
(See Gen. Reg. No. 96, Supp. No. 5, 30 
Comp. Gen. 556.) 
May 2,1945 | Voucher for Authorized Petty Purchases 24 Comp. 
(Rescinded by Gen. Reg. No. 103, Ist 
rev., 31 Comp. Gen. 747.) 
Mar. 10,1952 | Reimbursement Voucher and Imprest Fund | 31 Comp. 
| Accounting. 
| June 7, 1945 | Claims for Payment of Amounts Due in the | 24 Comp. 
Case of Deceased or Incompetent Civilian 
Employees and Public Creditors of the 
United States. 
(Rescinded by Gen. Reg. No. 104—Rev., 
30 Comp. Gen. 580.) 
104—Supp. No. 1.| Oct. 23,1950 | Settlement of Accounts of Deceased Civilian 
Officers and Employees. 
(Rescinded by Gen. Reg. No. 104—Rev., 
Supp. No. 1—Rev., 32 Comp. Gen. 
607.) 
Apr. 5,1951 | Settlement of Accounts of Deceased or In- | 30 Comp. 
competent Public Creditors Other Than 
Accounts of Deceased Civilian Officers and 
Employees. 
104—Rev., Supp. | Oct. 23, 1952 | Settlement of Accounts of Deceased Civilian | 32 Comp. 
No. 1—Rev | Officers and Employees. 
(Par. 7 rescinded by Gen. Reg. No. 104— 
Rev. Supp. No. 2, June 17, 1954, 33 
Comp. Gen. 654.) 
104—Rev. Supp. | June 17, 1954 | Settlement of Accounts of Deceased Civilian | 33 Comp 
No. 2. | Officers and Employees 
Standard Voucher for Pay: ment of Cost of Liv- | 25 Comp. Ge 
ing Allowances and Allowance for Living 
Quarters and Facilities to Civilian Officers 
and Employees of the Government Sta- 
tioned at Foreign Posts of Duty. 
(Rescinded by Gen. Reg. No. 105—Rev., 
32 Comp. Gen. 616.) 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 


Gen. Reg. No. Title Published 
i 
Recordation and Payment of Allowances | 
Under Standardized Regulations. 
(Government Civilians—Foreign Areas.) 
Accounting for Payroll Deductions and Cash 
Collections for Credit to the “‘ Civil Service 
Retirement and Disability Fund.” 
(Revised by Gen. Reg. No. 106, Supp. 
No. 1, 29 Comp. Gen. 546.) 
106—Supp No 1.| N Standard Forms for the Civil Service Retire- 
ment System. 
Ty by Gen. Reg. No. 106, Supp. 
No 


32 Comp. Gen. 616. 


26 Comp. Gen. 975. 
29 Comp. 


tirement System. 
Requisition for Disbursing Funds and Ac 
countable Warrant. 
(See Gen. Reg. No. 80.) 
Standard Forms and Procedure for Transpor- 
tation of Passengers. 
(See Gen. Reg. No. 108, Supps. Nos. 1 and 
z appendix A revised by Gen. Reg. No. 
108, Supp. No. 4.) 
108—Supp. ; Standard Forms and Procedure for Transpor- 
tation of Passengers. 
> Gen. Reg. No. 108, Supp. No. 3— 
| ev.) 
108—Supp. No. 2.) 16, 1951 | Standard Forms and Procedure for Transpor- 
tation of Passengers. 
108—Supp. No. 3.) 27,1951 | Standard Forms and Procedure for Transpor- 
tation of Passengers, Certificate in Lieu of 
Lost Transportation Request. 
(Rescinded by Gen. Reg. No.1 08, Supp. 
No. 3—Rev., 30 Comp. Gen. 586.) 
108—Supp. No. 14, 1951 | Standard Forms and Procedure for Transpor- | 30 Comp. 
3—Rev. tation of Passengers. 
108—Supp. No. 4- 14,1951 | Standard Forms and Procedure for Transpor- | 30 Comp. 
tation of Passengers. 
(See Gen. Reg. No. 86—Rev.) 
. 20,1946 | Standard Forms and Procedure for Govern- | 26 Comp. 
ment Advertising. 
(Revised by Gen. Reg. No. 109—Rev., 28 
Comp. Gen. 742.) 
17,1949 | Standard Forms and Procedure for Govern | 28 Comp 
ment Advertising. 
(Amended by Gen. Reg. No. 109—Rev., 
Supps. Nos. 1 and 2.) 
109—Rev. | Jan. 2,1951 | Standard Forms and Procedure for Govern- | 30 Comp. 
No. 1. | ment Advertising. 
109—Rev., Supp. | . 27,1951 d 31 Comp. 
No. 2. 


26 Comp. 


106—Supp. No. 2.) Designation of Beneficiary—Civil Service Re- | 29 Comp. 
Do. 





. 12,1947 | Standard Voucher and Procedure for Payment | 26 Comp. 
of Tort Claims Against the United States. 
(Par. 6 augmented by Gen. Reg. No. 
110, Supp. No. 1.) 
6, 1952 | Standard Voucher and Procedure for Payment | 31 Comp. 
of Tort Claims Against the United States. 
9, 1950 —— Form for Reporting Leave Trans- | 29 Comp. 
ferred. 
(See Gen. Reg. No. 111, Supp. No. 2.) 
111—Supp. No. 1. . §,1950 —— Form for Reporting ve Trans- | 30 Comp. 
erred. 
(Rescinded by Gen. Reg. No. 111, Supp. 
No. 2, 31 Comp. Gen. 752.) 
111—Supp. No. 2. . 81952 ig Form for Reporting Leave Trans | 31 Comp. 
erred. 
17, 1951 | Public Voucher for Fees and Mileage of Wit- | 31 Comp. 
nesses. 
. 20,1951 | Procedure for Distributing Receipts Due | 31 Comp. 
States and Counties from Federally Owned 
Lands. 
. 26,1951 | Standard Voucher for Payments to Partic- Do. 
ipants in Cultural-Cooperation Programs. 
29,1952 | (No title.) Prescribing a Standard Form of | 31 Comp. 
Voucher and Schedule of Payments. 
(Rescinded by Gen. Reg. No. 115—Rev., 
32 Comp. Gen. 617.) 
18, 1952 | Standard Form of Voucher and Schedule of | 32 Comp. 
Payments and Procedure for Retention of 
Fiscal Documents for Site Audits. 
(Revised by Gen. Reg. 115, Supp. No. 2, 
Oct. 7, 1953. 33 Comp. Gen. 655.) 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 


Gen. Reg. No. Date | Title Published 


Payments and Procedure for Retention 
of Fiscal Documents for Site Audits. 
115—Rev., Supp. | Oct. 7,1953 | Standard Form of Voucher and Schedule of | 33 Comp. Gen. 655. 
No. 2. Payments and Procedures for Retention of 
Fiscal Documents for Site Audit. 
Mar. 17,1952 | Procedures in Adjusting Errors in Charges | 31 Comp. Gen. 765. 
and Credits to Appropriations, Limitation, 
Receipt and Other Accounts. 
(See Accounting Systems Memorandum 
No. 13, 30 Comp. Gen. 621.) 
Procedure for Issuance of United States Sav- | 32 Comp. 
ings Bonds Under the Payroll Savings Plan 
Where Addressograph Facilities of Disburs- 
ing Offices are Used. 
(Revised by Gen. Reg. No. 117, Supp. No. 
1, 32 Comp. Gen. 633, and Supp. No. 2, 
32 Comp. Gen. 633.) 
117—Supp. No. 1. b Procedure for Issuance of United States Sav- | 32 Comp. 
ings Bonds Under the Payroll Savings Plan 
Where Addressograph Facilities of Disburs- 
ing Offices are Used. 
117—Supp. No. 2. ——— SS ee Pl 
118 Rendition of Statements of Depositary Ac- | 33 Comp. 
counts and Check Data to the General 
Accounting Office; Check Voiding and Can- 
cellation Procedures; Processing Undeliver- 
able Checks; and Other Related Check 
Matters. 
. 28,1953 | Procedures Relating to the Audit, Recon- 
ciliation, and Adjustment of Depositary 
Accounts. . 
14,1954 | Procedures Relating to the Audit, Recon- 
ciliation, and Adjustment of Depositary 
Accounts. 
28,1953 | Reporting and Accounting for Uncollectible 
Receivables and Disposition of Collections 
Made by the General Accounting Office. 
18, 1954 | Reporting and Accounting for Uncollectible 
Receivables and Disposition of Collections 
Made by the General Accounting Office. 


aor Supp. | Jan. 26, 1953 | Standard Form of Voucher And Schedule of | 32 Comp. Gen. 625. 
Yo. 1 








LIST OF COMPTROLLER GENERAL’S SPECIAL REGULATIONS 


Reg. No. | Date Title Published 


|Nov. 13,1950 | Regulations Governing the Recognition of |30 Comp. Gen. 591. 
Attorneys and Agents and Other Persons 
Representing Claimants Before the General 
Accounting Office. 


LIST OF TREASURY DEPARTMENT—GENERAL ACCOUNTING OFFICE 
JOINT REGULATIONS 


Date Title Published 


Sept. 22,1950 | Procedure for Handling Repayments to | 30 Comp. Gen. 595. 
Appropriations. 

Apr. 16,1951 | Procedure for Making Appropriated Funds | 30 Comp. Gen. 596. 
Available for Disbursement. 

June 12,1951 | Procedure for Handling Special Trust, Re- | 30 Comp. Gen. 597. 
volving and Deposit Fund Collections. 

3—Amend. No.1_| Dec. 21,1951 | Modification of the Definitions of Available | 31 Comp. Gen. 768. 

and Unavailable Receipts. 

June 30,1953 | Modification of Warrant Procedures 32 Comp. Gen. 634. 
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LIST OF GENERAL SERVICES ADMINISTRATION—TREASURY DEPART- 
MENT—GENERAL ACCOUNTING OFFICE JOINT REGULATIONS 


Reg. No. Date Title Published 


| 
| 
| 
| 
| 


Unnumbered....| Mar. 10, 1952 | Joint Regulation for Smal] Purchases Utilizing | 31 Comp. Gen. 768 


Imprest Funds. 


LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE ACCOUNTING 
SYSTEMS MEMORANDUMS 


Title Published 


7, 1942 | Initiation of Accounting eo Memoranda. 29 Comp. Gen. 550. 
7.1949 | Present Status and Application of General | 29 Comp. Gen. 552. 
Regulations No. 100. 
29,1949 | Modifications of General Regulations No. 8— 29 Comp. Gen. 554. 
| Revised and Supplement No. 2, to Incor- 
porate Provisions of Travel Expense Act | 
of 1949 Relating to Advances to Employees. 
(Rescinded by General Regulations No. 
88—2d rev., 30 Comp. Gen. 551.) 
4,1949 | General Supply Fund Billing Procedure | 29 Comp. Gen. 
(Rescinded by A. 8S. M No. 4—Revised, 
| 30 Comp. Gen. 598.) 
. 30,1951 | General Supply Fund Billing Procedure___...| 30 Comp. Gen. 
(Superseded by A. S. M. No. 9—2d rev., 
Supp. No. 7, 32 Comp. Gen. 637.) } 
5, 1949 ee for Payment of Post Office Box | 29 Comp. Gen. 
ent. 
1, 1949 | Outline of Suggested Motor Vehicle Account- | Not published. 
| _ ing Fotms and Procedures. 
2,1950 | Modifications in Accounting Procedures of | 29 Comp. Gen. 
General Regulations No. 100. 
1, 1951 | Modification in Reporting Requirements of | 30 Comp Gen. 
General Regulations No. 100. | 
23,1950 | Standard Form No. 1148 Prescribed for Use | 29 Comp. Gen. 
by Disbursing Officers in Submitting State- 
ment of Depositary Account and Report 
of Checks Drawn. 
(Rescinded by Gen. Reg. No. 118, Sept. 9, 
1953, 33 Comp .Gen. 656.) 
8—Supp. No. 1..|} July 26,1950 | Standard Form No. 1148, Prescribed for Use 
| by Disbursing Officers in Submitting State- 
ment of Depositary Account and Report 
of Checks Drawn. 
(Rescinded by Gen. Reg. No. 118, Sept. 9, 
1953, 33 Comp. Gen. 656.) 
8—Supp. No. 2..| Apr. 23,1952 | Revised Requirements in the Preparation 
of Standard Form No. 1148. Statement of 
Depositary Account and Report of Checks 
Drawn. 
(Rescinded by Gen. Reg. No. 118, Sept. 9, 
1953, 33 Comp. Gen. 656.) 
29,1950 | Withdrawals and Credits Between Appro- | 29 Comp. 
priations. 
(Superseded by A. S. M. No. 9—Revised, 
30 Comp. Gen. 599.) 
. 10,1950 | Withdrawals and Credits Between Appro- | 30 Comp. 
priations. 
(Superseded by A. 8S. M. No. 9—2d Rev., 
30 Comp. Gen. 607.) 
9—Second Rev... . 11,1950 | Withdrawals and Credits Between Appro- | 30 Comp. 
priations. 
9—Second Rev., 21,1950 | Reimbursements to General Supply Fund_-..| 30 Comp. 
Supp. No. 1. (Superseded by A. S. M. No. 9—2d rev., 
Supp. No. 7, 32 Comp. Gen. 637.) 
9—Second Rev., . 30,1951 | Distribution of Standard Form No. 1151, Ap- | 30 Comp. 
Supp. No. 2. oo Transfer Authorization. 
(Rescinded by A. 8. M. No. 9—2d rev., 
Supplement No. 2—Revised, 31 Comp. 
Gen. 774.) 
9—Second Rev., | Apr. 14,1952 | Distribution of Standard Form No. 1151, Ap- | 31 Comp. 
Supp. No. 2— propriation Transfer Authorization. 
Rev. (Rescinded by A. 8. M. No. 9—2d rev., 
Supplement No. 2—2d rev., 32 Comp. 
Gen. 635.) 
9—Second Rev., | May 4,1953 | Distribution of Standard Form No. 1151, Ap- | 32 Comp 
Supp. No. 2— propriation Transfer Authorization. 
Second Rev. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE ACCOUNTING 
SYSTEMS MEMORANDUMS—Continued 


8. M. No. Date Title Published 


9—Second Rev., | Nov. 6,1951 | Transfers from Deposit Fund Accounts on | 31 Comp. Gen. 77 
Supp. No. 3. Standard Form No. 1081. 
¥—Second Rev., | Nov. 16,1951 | Adjustments Representing Transfers Between Do. 
Supp. No. 4. Receipt Accounts. 
&—Second Rev., | Mar. 21,1952 | Schedule or Voucher and Schedule of With- | 31 Comp. 
Supp. No. 5. drawals and Credits Between Appropria- 
tions and/or Funds, Standard Form No. 
1081, Rev. 
(Rescinded by A. S. M. No. 9—2d Rev., 
Supplement No. 5—Rev., 32 Comp. 
Gen. 635.) 
9—Second Rev., | Mar. Voucher and Schedule of Withdrawals and 
Supp. No. 5— Credits, Standard Form No. 1081— Revised. 
Rev 


ev. 
9—Second Rev., . Transfers on Standard Form No. 1151, Appro- 
Supp. No. 6. priation Transfer Authorization. 
9—Second Rev., | May 19, Reimbursements to the General Services 
J Administration. 
Repayments to Appropriations 
(Pars. 5 (a) and (b) Yo % by Gen. 
Reg. No. 118, Sept. 9, 1953, 33 Comp. 
Gen. 656). 
(Par. 5 (ce) rescinded by Gen. Reg. No. 
119, Sept. 28, 1953, 33 Comp. Gen. 63.) 
Accounting for Limitations and W orking 
Fund Subsidiary Accounts. 
Procedures for Adjusting Errors in Charges 
and Credits to Appropriation, Limitation, 
Receipt and Other Accounts. 
(Rescinded by General Regulations No. 
116, 31 Comp. Gen. 765.) 
12—Supp. No. Apr. 24,1951 | Requests for Revision of General Accounting | 30 Comp. 
Office Settlements. 
(Rescinded by General Regulations No. 
116, 31 Comp. Gen. 765.) 
12—Supp. No. y 17,1951 Correction of Errors Which Affect Available 31 Comp. 
Special or Trust Fund Receipt Accounts. 
(Rescinded by General Regulations No. 
116, 31 Comp. Gen. 765.) 
. 11,1950 | Adjustments Between Depositary Accounts_..| 30 Comp. 
(Rescinded by Gen. Reg. No. 119, Sept. 28, 
1953, 33 Comp. Gen. 663.) 
11,1951 | Administrative Examination of Accounts 30 Comp. 
16,1951 | Procedure for Making Appropriated Funds | 30 Comp. 
Available for Disbursement. 
15—Supp. No. 10, 1952 | Additional Requirements in Connection with | 31 Comp. 
| Account Current Reconciliations. 
15—Supp. No. 30, 1953 | Waiving of Existing Requirements of Law | 32 Comp. 
That Funds Be Requisitioned and Ad- 
vanced to Disbursing Officers. 
. 26,1951 | Procedures for Accounting for Funds Made | 30 Comp. 
Available for Disbursement and for Collec- 
tions Made by the Defense Department. 
6, 1951 | Use of Standard Form Account Current No. | 31 Comp. 
1019 Revised. 
12,1951 | Procedures for Handling Special, Trust, | 30 Comp. 
Revolving and Deposit Fund Collections. 
17—Supp. No. . 18,1951 | Credits to Available Special or Trust Funds | 31 Comp. 
Receipts Which Are a Result of Charges 
to Expenditure Accounts. 
17—Supp. No. 2... . 21,1951 |. Amendment of the Definitions of Available | 31 Comp. 
and Unavailable Receipts. 
10, 1951 | Revision of Account Current... Do. 
10, 1952 | Revision of Account Current 31 Comp. 
18,1951 | Reimbursement to Employees for as Do. 
Incurred in the Use of Taxicabs ithin 
Designated Post of Duty. 
8, 1953 | Claim for Reimbursement for Expenditures} 33 Comp. Gen. 671. 
on Official Business. 
. 21,1951 | Procedure for Handling Certain Classes of | 31 Comp. Gen. 786. 
Civil Service Retirement and Disability . 
Fund Receipts. 
. 20,1952 | Revision of Various Standard Form Vouchers_.| 31 Comp. Gen. 787. 
10, 1952 | Return of Working Fund Account Balances..} 31 Comp. Gen. 788. 
(Superseded by A. S. M. No. 22—Rev., 
32 Comp. Gen. 640.) 
. 15,1952 | Transfer of Fund Account Balances to Reflect | 32 Comp. Gen. 640. 
Extension of Period of Availability. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OEFICE ACCOUNTING 


SYSTEMS MEMORANDUMS—Continued 


Published 


A. 8. M. No 
ee 
23—Rev.........-| 
a 


24—Supp. No. 1. 


26. 





June 


June 


| 
June 


July 


Oct. 


16, 1952 


19, 1953 


16, 1952 


9, 1952 


31, 1952 


. 30, 1953 


30, 1953 


> 26, 1953 


8, 1953 
11, 1954 


18, 1954 
13, 1954 


. 29, 1954 
y 17, 1954 





Accounting for the Proceeds of Sales of Per- 
sonal Property. 
(Superseded by A. S. M. No. 23—Rev.. 
32 Comp. Gen. 641.) 
Accounting for the Proceeds of Sales of Per 
sonal Property 
Revised Procedure for the Cancellation of 
Checks Drawn on the Treasurer of the 
United States. 
(Rescinded by Gen. Reg. No. 118, Sept 
9, 1953, 33 Comp. Gen. 656.) 


| Cancellation of Unnegotiated Checks of In- 


competents, Deceased Civilian Officers and 
Employees, and Deceased Public Creditors 
of the United States. 
(Rescinded by Gen. Reg. No. 118, Sept 
9, 1953, 33 Comp. Gen. 656.) 
Adjustment of Small Differences Disclosed in 
the Reconciliation and Audit of Checking 
Accounts of All Government Officers Draw- 
ing Checks on the Treasurer of the United 
States. 
(Rescinded by Gen. Reg. No. 119, Sept. 
28, 1953, 33 Comp. Gen. 653.) 
Disposition of Balances ‘in Special Fund 
Appropriations or Generali Fund Appro- 
priations Derived From Special Fund 
Appropriations. 
Reporting Requirements for Checking Ac- 
— Maintained on a Disbursing Station 
asis. 
Accounting for Unclaimed Moneys o Indi- 
viduals Whose Whereabouts are Unknown 
Capital Transfers From Revolving Funds 
a Format For Reporting Check Series 
sed. 


Direct Deposit By Administrative Agencies___ 


Real Property Accounts and Records... -..._- 

Accounting For Check Issue Discrepancies of 
$1.00 or More by Disbursing Officers. 

Elimination of Individual Appropriation and 
Fund Balances From Disbursing Officers’ 
Accounts. 





31 Comp 


32 Comp. 


31 Comp 


32 Comp. 


Do. 


32 Comp. 


32 Comp. 


32 Comp. 


33 Comp. 
33 Comp. 
33 Comp. 
33 Comp. 
33 Comp. 


33 Comp. 


Gen. 


Gen 


Gen. 
. Gen. 


Gen. 


Gen. 


Gen. 


Gen. 
Gen. 


Gen. 
Gen. 
Gen. 


Gen. 


788. 


641. 
790. 


643. 


647 


648. 


649. 
673. 
673. 
675. 
676. 
677. 


LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE ACCOUNTING 
PRINCIPLES MEMORANDUMS 


A P. M. No. | 





Date | 


Nov. 26, 1952 


Statement of Accounting Principles 
Standards for the Guidance of Executive 
Agencies of the Federal Government. 


Published 


and | 32 Comp. Gen. 650. 





=D A 





mae 


me 
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GENERAL REGULATIONS NO. 43 
Supplement No. 4 
February 5, 1954 


STANDARD FORMS—SCHEDULE OF DISBURSEMENTS, SCHEDULE OF 
COLLECTIONS 


1. General Regulations No. 43, dated May 22, 1925, 4 Comp. Gen. 1096, and 
supplements thereto are rescinded. 

2. Standard Form No. 1024, Schedule of Disbursements, and Standard Form 
No. 1025, Schedule of Disbursements, prescribed by General Regulations No. 43, 
are hereby declared obsolete. Standard Form No. 1064, Schedule of Disburse- 
ments, prescribed by General Regulations No. 72—Revised, dated June 12, 1951, 
30 Comp. Gen. 540, will be used in lieu thereof. 

3. Paragraph No. 11 of General Regulations No. 72—Revised is revised to read 
as follows: 

“Standard Form No. 1064 will not be used where a combined voucher and 
schedule of payments, or other forms serving as schedules of disbursements, have 
been approved in specific cases.” 

4. Standard Form No. 1026, Schedule of Collections, prescribed by General 
Regulations No. 43, is hereby declared obsolete. Standard Form No. 1044— 
Revised, Schedule of Collections, approved June 25, 1936, will be used in lieu 
thereof. 

5. Paragraph No. 5 and Paragraph No. 9 of General Regulations No. 40, 
Supplement No. 1, dated September 20, 1927, 8 Comp. Gen. 682, are hereby 
revised by substituting the words “Standard Form No. 1044—Revised’’ for 
Standard Form No. 1026. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 50—REVISED 
Supplement No. 1—Revised 
July 20, 1953 


PAYMENT OF CLAIMS AGAINST THE UNITED STATES AFTER SETTLE- 
MENT BY THE GENERAL ACCOUNTING OFFICE 


1. Section 1211 of the General Appropriation Act, 1951, approved September 
6, 1950, 64 Stat. 765, provides in part as follows: 

“Sec. 1211. Section 3679 of the Revised Statutes, as amended (31 U.S. C. 665), 
is hereby further amended to read as follows: 

‘Sec. 3679. (a) No officer or employee of the United States shall make or 
authorize an expenditure from or create or authorize an obligation under any 
appropriation or fund in excess of the amount available therein * * *.’” 

n order to aid administrative officers in the proper discharge of their duties 
and responsibilities under this and other provisions of law, all certificates of settle- 
ment of claims allowed in whole or in part by the General Accounting Office, and 
payable from open appropriations or funds, will be forwarded to the proper 
administrative agency or department for processing through its records and 
scheduling to the proper disbursing officer for prompt payment, without adminis- 
trative review, as to legality, correctness of amount, or appropriation. 

2. The original and four copies of certificates of settlement will be forwarded 
to administrative agencies by the General Accounting Office. The letter of 
transmittal should be promptly receipted and returned to the General Accounting 
Office. After the certificates are processed through the administrative accounts 
they will be scheduled in the same manner as other approved vouchers, including 
the preparation of Standard Form 1096 where necessary. The original and 
two copies of the certificate will be forwarded to the disbursing officer for dis- 
tribution, after payment, as follows: 

(a) The original will be stamped in the upper right hand corner with the dis- 
bursing officer’s voucher and check numbers and month of payment and returned 
to the General Accounting Office, Claims Division or Transportation Division, as 
the case may be. 

(b) The claimant’s notice copy will be mailed to the payee with the check. 

(c) One copy will support the disbursing officer’s account. 
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Where the voucher schedule is in use, only the original and the claimant’s 
notice copy will be forwarded to the disbursing officer for distribution in ac- 
cordance with (a) and (b) above. 

3. Where a specified amount is allowed but all or part of the amount is with- 
held to liquidate indebtedness to the United States, distribution of certificates 
will be as described in paragraph 2, except as follows: 

(a) Where no amount is to be paid the claimant, the claimant’s notice referred 
to in paragraph 2 will not be included among those forwarded to the adminis- 
trative office. In those instances where the entire amount is withheld for liquida- 
tion of an indebtedness and the same appropriation or fund is to be charged and 
credited, the original certificate will be retained by the General Accounting Office 
certificate will be retained by the General Accounting Office and filed in the 
claims jacket. Two copies for the administrative office will be furnished by the 
General Accounting Office settling division. In such cases, the certificate of 
settlement will be prepared to include an explanation that the original is retained 
in the General Accounting Office. 

(b) Where only a portion of the amount or no amount is to be paid the claimant, 
additional copies of the certificate will be supplied by the General Accounting 
Office for forwarding by the disbursing officer with the administrative copy of 
Standard Form No. 1096 to the agency whose accounts are to be credited. 

(ec) The provisions of this Regulation shall be applicable to the processing and 
distribution of certificates of settlement and copies thereof involving funds of 
corporations subject to the Government Corporation Control Act. 

4. Prompt action should be taken by agencies to insure payment of certificates 
of settlement as a copy of the certificate of settlement will be forwarded 
by the General Accounting Office to the claimant at the same time the certificates 
are forwarded to the administrative agencies. Undue delay in effecting payments 
may result in changing these procedures to accomplish payment directly through 
disbursing officers. If sufficient funds are not available for payment of certificates 
of settlement, all copies should be promptly returned to the General Accounting 
Office. 

5. Certificates of settlement will be forwarded only to one address of an inde- 
pendent agency, department, or bureau thereof. Each agency must immediately 
furnish to the Claims Division and to the Transportation Division of the General 
Accounting Office the address to which certificates of settlement will be forwarded. 

6. Any procedural questions on this Regulation should be directed to the 
Accounting Systems Division of this Office. 

E. L. FisHer, 
Acting Comptroller General of the United States. 


GENERAL REGULATIONS NO. 50—REVISED 
Supplement No. 3 
January 6, 1954 


PAYMENT OF CLAIMS AGAINST THE UNITED STATES AFTER SETTLE- 
MENT BY THE GENERAL ACCOUNTING OFFICE 


1. In the processing of certificates of settlement of claims allowed in whole or 
in part by the General Accounting Office, administrative agencies and depart- 
ments are authorized to alter certificates of settlement to indicate the applicable 
appropriation symbol number in use at the time of payment and to correct 
project numbers or other information in connection with the appropriation or 
fund stated. 

2. No alteration may be made which would result in the payment of the claim 
from a different appropriation or fund or in an amount other than that originally 
stated on the certificate of settlement. 

Linpsay C. WARREN, 
Comptroller General of the United States. 
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GENERAL REGULATIONS NO. 87 
Supplement No. 3—Revised 
January 6, 1954 


ACCOUNTING FOR MONEYS RECEIVED BY OFFICERS ANID) EMPLOYEES 
OF THE UNITED STATES 


1. Purpose.—a. The purpose of this Supplement is to place under these Regu- 
lations the prescribing of the use of Standard Form No. 1098—Revised, Schedule 
of Canceled Checks. This schedule form is to be used by administrative agencies 
or offices in scheduling checks to disbursing officers for cancellation. The schedule 
was originally prescribed under General Regulations No. 91, 19 Comp. Gen. 1041. 

2. Authority to Cancel Checks.—a. The authority to order a check cancellation 
is restricted to the administrative agency or office which submitted the certified 
voucher for which the check was issued and/or to the General Accounting Oifice. 
The revised procedures and schedule form to be used for authorizing check can- 
cellation are prescribed below. In all cases where practicable the Schedule of 
Canceled Checks will be prepared by the appropriate administrative agency or 
office; however, should the schedule be prepared by the disbursing office as a 
service convenience, such schedule must be signed (certified) by the proper 
official of the authorizing administrative office or agency. 

3. Checks for Cancellation.—a. Checks drawn on the Treasurer of the United 
States by disbursing officers, the proceeds of which are not due the payees or the 
pavees’ estates but are for credit to an appropriation, fund, or receipt account, 
will be scheduled for cancellation on Standard Form No. 1098—Revised. Checks 
drawn for cash or for advances to agent cashiers or officers, which are subse- 
quently found to be not required, will not be processed as check cancellations. 
Such checks will be endorsed by the agent cashier or officer to whom drawn for 
credit to his account and scheduled for deposit. 

b. Government checks which come into the hands of an administrative agency, 
which are not to be paid to the payee as drawn, because of death or other claim 
requiring settlement action by the General Accounting Office will not be scheduled 
for cancellation on Standard Form No. 1098—Revised, but will be forwarded to 
the General Accounting Office, Washington, D. C., for handling. Checks per- 
taining to claims which, by law or regulations, are to be settled by the adminis- 
trative agency responsible for the issue of the checks, should be processed as 
provided for in the laws or regulations pertaining thereto. If the laws or regu- 
lations do not provide for holding the proceeds of such checks in suspense pending 
settlement with the payee’s estate or heirs, the checks may be scheduled for 
cancellation on the standard form herein prescribed under the procedures pro- 
nee for in General Regulations No. 118, dated September 9, 1953, 33 Comp. 

en. 656. 

4. Form Prescribed.—a. Schedule of Canceled Checks, Standard Form No. 
1098—Revised, will be prepared by the administrative agency for scheduling 
checks authorized to be canceled by the disbursing officer. The schedule will 
be prepared in at least an original and four copies. The original and three copies 
of the schedule will be sent to the disbursing officer, together with the checks if 
in possession of the administrative office, for distribution as follows: 

(1) Original—To be submitted with the disbursing officer’s account current 
in support of the “increase in accountability.” 

(2) Copy.—Receipted by the disbursing officer and returned to the adminis- 
trative agency office as acknowledgment of the transaction. 

(3) Copy.—To be submitted by the disbursing officer with Statement of 
Depositary Account, Standard Form No. 1148. 

(4) Copy.—To be retained by the disbursing officer for his accounting docu- 
ment files. 

b. The schedule heading will be completed in all respects. In the space pro- 
vided for ““D. O. Symbol No.” will be shown the disbursing symbol assigned to 
the station where the schedule will be processed. If the disbursing symbol of 
the check being canceled is different from the one shown in the schedule heading 
it will be necessary to show immediately below the columnar headings the word- 
ing ‘Checks Issued Over Symbol » before the checks are listed on 
the schedule. 

c. Where the check to be canceled involves repayment to a lapsed appropriation 
the administrative agency will prepare a separate Standard Form No. 1098— 
Revised indicating the account to be credited as miscellaneous receipt account 


815932—54——_4 
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“__3590, Repayments, Lapsed Appropriations.” Finance officers of the military 
departments will, however, schedule such checks for deposit as provided for 
under their respective finance procedures. 

d. Schedules of canceled checks will be submitted to the disbursing officer 
currently disbursing for the administrative agency, even though such officer may 
be the successor to the disbursing officer originally issuing the checks. 

5. Stamped Notation to be Placed on Checks.—a. If the checks to be canceled 
are in the hands of the administrative agency, the legend described below will 
be placed on each check before transmitting to the disbursing office; otherwise, 
the disbursing officer will promptly stamp the following legend on the face of each 
check authorized to be canceled: 





THIS CHECK IS NOT NEGOTIABLE BY THE PAYEE 
FOR HANDLING AS A PAYMENT WITH CORRESPONDING 
DEPOSIT CREDIT IN THE TREASURER’S GENERAL ACCOUNT 
(Name not signature) 


Date (month and year) Disbursing Officer 





b. The date line will be filled in only by the disbursing office. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 33—SECOND REVISION 
June 29, 1954 


RESPONSIBILITIES OF DISBURSING AND CERTIFYING OFFICERS; AU- 
THORITY TO CERTIFY PAYMENT VOUCHERS AND VOUCHER AND 
SCHEDULE OF PAYMENTS; NOTICES OF EXCEPTIONS AND REPLIES 
THERETO; REPAYMENTS ON ACCOUNT OF SUSPENSIONS AND DIS- 
ALLOWANCES 


1. Purpose-—The purpose of these Regulations is to revise existing procedures 
prescribed under the Act entitled “To fix the responsibilities of disbursing and 
certifying officers, and for other purposes” approved December 29, 1941, 55 
Stat. 875, as amended. 

2. Rescissions and Effective Date-——The procedures prescribed in General 
Regulations No. 93—Revised, dated January 20, 1945, 24 Comp. Gen. 958, and 
Supplement No. 1 thereto, dated April 17, 1952, 31 Comp. Gen. 740, are hereby 
rescinded and in lieu thereof the following procedures are prescribed effective 
immediately. 

3. Departments Excepted Under the Act.—Section 4 of the Act provides that: 

“Nothing contained herein shall apply to the disbursing functions under the 
jursidiction of the War Department [now Department of the Army and Depart- 
ment of the Air Force], the Navy Department [now Department of the Navy] 
(including the Marine Corps), and the Panama Canal [now Canal Zone Govern- 
ment], except those pertaining to departmental salaries and expenses in the 
District of Columbia.” 

4. Responsibility of Disbursing Officers——-The Act ‘‘To fix the responsibilities 
of disbursing and certifying officers, and for other purposes,” approved December 
29, 1941, as amended, provides that disbursing officers under the executive branch 
of the Government shall— 

(a) disburse moneys only upon, and in strict accordance with, vouchers duly 
certified by the head of the department, establishment, or agency concerned, or 
by an officer or employee thereof duly authorized in writing by such head to 
certify such vouchers; 

(b) make such examination of vouchers as may be necessary to ascertain 
whether they are in proper form, duly certified and approved; and 

(c) be held accountable accordingly. 

5. Responsibility of Certifying Officers—Section 2 of the same Act, 55 Stat. 
875, provides that the officer or employee certifying a voucher shall— 

(a) be held responsible for the existence and correctness of the facts recited in 
the certificate or otherwise stated on the voucher or its supporting papers; for 
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the legality of the proposed payment under the appropriation or fund involved; 
and for the correctness of the computations therein; 

(b) be required to give bond to the United States, with good and sufficient 
surety approved by the Secretary of the Treasury, in such amount as may be 
determined by the head of the department, agency, or establishment concerned, 
pursuant to standards prescribed by the Secretary of the Treasury, and under 
such conditions as may be prescribed by the Secretary of the Treasury; and 

(c) be held accountable for and required to make good to the United States the 
amount of any illegal, improper, or incorrect payment resulting from any false, 
inaccurate, or misleading certificate made by him, as well as for any payment 
prohibited by law or which did not represent a legal obligation under the appro- 
priation or fund involved. 

6. Authorizations to Certify, Signature Cards and Notices of Approval of Bond.— 
(a) Disbursing officers in the executive branch of the Government (except as 
provided in section 4 of the Act, 55 Stat. 876) will disburse moneys only upon 
vouchers and voucher and schedule of payments duly certified by the head of a 
department, establishment, or agency, or by an officer or employee thereof duly 
authorized by such head, in writing, to certify payment vouchers and voucher 
and schedule of payments and then only after receipt by them of authoriza- 
tions of certifying officers and employees and notice of approval of the required 
bonds of such certifying officers by the Secretary of the Treasury. When 
heads of departments, independent establishments, and agencies function as 
certifying officers, they are also required to give bond. The official authorization 
issued by the respective heads of departments, establishments, agencies, etc., 
should show for each such person designated to perform the specified certifying 
duties, the name of the authorized certifying officer; the department, establish- 
ment, or agency; the class of vouchers authorized to be certified; the bureau or 
office; the location of the disbursing office where payment is to be made; and 
the amount of the bond. The form of official authorization may be substantially 
similar to the form prescribed by Treasury Department Circular No. 680. 

(b) Administrative offices will transmit to the appropriate disbursing officer, 
the original or an authenticated copy of the official authorization and three 
signature cards of each authorized certifying officer or employee listed thereon. 
The insertion of the bond data on the reverse of the signature cards and the 
transmission of the cards to the disbursing officer shall be deferred until notice 
is received that the surety has been approved by the Surety Bonds Branch, 
Bureau of Accounts, Treasury Department. In addition to the bond data re- 
quired to be shown on the reverse of signature cards, the current post office 
address of the authorized certifying officer must be indicated, and such officer 
shall promptly notify the appropriate disbursing officer of any change therein. 
When bonds are renewed, notice of such renewal shall be promptly furnished to 
the appropriate disbursing officer. 

(c) Authorizations issued to authorized certifying officers will be deemed to be 
in effect until terminated, revoked, or amended. In the event of the termination, 
revocation, or amendment of the authorization of an authorized certifying officer 
due to separation from the service or otherwise, the appropriate disbursing officer 
shall be promptly notified, using for such purpose a form substantially the same 
as the official authorization, signed by the head of the department, establishment 
or agency, and indicating the effective date of the termination, revocation, or 
amendment. 

7. Certification.—In certifying payment vouchers and voucher and schedule of 
payments, and in all official matters relating thereto, the title ““Authorized Cer- 
tifying Officer” shall be used. The office title of the certifying officer or employee 
may also be used, if administratively desired. The certifying Officer’s name 
will be typed or printed below his signature on payment vouchers, voucher and 
schedule of payments and all official correspondence relating to his duties as 
certifying officer, and the date of certification must be shown in the certificate. 

8. Notices of Exceptions and Replies Thereto—(a) The following forms and 
procedures are prescribed for notifying certifying and disbursing officers of excep- 
tions taken in the audit of accounts. Space is provided in the lower part of the 
forms for reply to the General Accounting Office for ‘‘excepted” items which can 
be satisfactorily explained or report of the collection that has been effected. 

Standard Form No. 1100—Revised.—Notice of Exception and Reply to 
Exception. 
Standard Form No. 1100a.—Copy of above for administrative use. 
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(b) When an exception is taken by the General Accounting Office involving 
the liability of either a certifying or disbursing officer, the reasons therefor will 
be stated on the forms herein prescribed and distribution made as follows: 

Certifying Officers.—For all officers and employees bonded as ‘Authorized 
Certifving Officers” under the Act approved December 29, 1941, 55 Stat. 875, as 
amended: 

The original and four copies to the administrative agency (original and two 
copies for use of certifying officer. See also General Regulations No. 115, Supple- 
ment No. 1, 32 Comp. Gen 625.) 

Disbursing Officers.—For all disbursing officers (including those in the Depart- 
ments of the Army, Navy and Air Force and the Canal Zone Government): 

The original and three copies to the disbursing officer; 

One copy to the administrative office concerned. 

Postmasters and Other Certifying and Disbursing Officers in the Postal Establish- 
ment.—The original and two copies to the postmaster, certifying or other ac- 
countable officer; 

One copy to the administrative office. In the field service the administrative 
office copy will be sent to the head of the regional office having jurisdiction over 
the geographical area in which the accountable officer is located. 

9. Replies to Exceptions.—(a) The replies to exceptions should be given prompt 
consideration and be stated in the space provided on Standard Form No. 1100— 
Revised. The original, with the reply stated thereon, after being administra- 
tively verified, will be signed by the responsible certifying or disbursing officer 
and returned promptly to the General Accounting Office. 

(b) In the event the respective certifying or disbursing officer is no longer 
available, the officer currently certifying or disbursing for the administrative 
office involved should state such officer’s current address in the reply to the 
original of the notice of exception, which should then be returned promptly to 
the General Accounting Office. 

(c) Upon receipt of replies to exceptions which the General Accounting Office 
finds to be satisfactory on the existing record, a copy of the said exception will be 
forwarded to the responsible officer or the administrative office concerned, bearing 
a notation “Reply of -...---.-... satisfactory on present record. General 


Accounting Office _...._..----. 


10. Repayments on Account of Suspensions and Disallowances.—(a) All repay- 
ments on account of exceptions issued to certifying or disbursing officers must 
be reported to the General Accounting Office, using for such purpose the original 
of the notice of exception (if available), on which will be stated, with respect to 
the item listed, a reference to either the certificate of deposit number and date 
under which the repayment was deposited, or to the number and date of the 
voucher and schedule of payments or Standard Form No. 1096, on which the 
collection was effected. 

(b) Upon receipt by the General Accounting Office of such advices of repay- 
ments on the notice of exception, the ‘‘excepted”’ items pertaining thereto will be 
adjusted to the extent of the amounts reported as repaid, and the reported 
repayments will be subsequently verified with the applicable certificate of deposit 
or voucher schedule, when reported in the Account Current. 


Frank H. WEITZEL, 
Acting Comptroller General of the United States. 
GENERAL REGULATIONS NO. 9% 


Supplement No. 8 
January 13, 1954 


PAYMENT OF WITHHELD TAXES TO TAX COLLECTING AGENCIES 


1. Purpose-—This Supplement amends and revises the provisions of Supple- 
ment No. 5, dated December 19, 1950, 30 Comp. Gen. 556, of this Regulation, and 
Supplement No. 3, dated October 28, 1932, of General Regulations No. 40, 
12 Comp. Gen. 671, with respect to documentation of payments from deposit 
fund accounts for taxes withheld or collected from Federal employees, where the 
combination voucher-schedule type of form is used in the disbursing system. 

2. Documentation.—Basic vouchers (Standard Form No. 1047 or Standard 
Form No. 1034) need not be prepared to support tax payments listed on Voucher 
and Schedule of Payments, Standard Form No. 1166, or other approved types of 








APPENDIX 653 


combination voucher-schedule forms. The recording of the word ‘‘Taxes’’ in the 
“Bureau Voucher No.” column of the voucher-schedule form will be accepted 
as appropriate reference to the transaction. The related tax return to the tax 
collecting authority or agency will be considered as the basic voucher for the 
payment made. 

3. Application and Effective Date-—Administrative agencies which do not use 
the combination voucher-schedule form are not affected by this change in docu- 
mentation procedure. The provisions of this Supplement will become effective 
immediately with its date. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 97—REVISED 
Supplement No. 3 
June 11, 1954 


STANDARD FORMS AND PROCEDURE FOR TRANSPORTATION— 
FREIGHT OR EXPRESS 


Motor Carrier Destination Storage-in-Transit of Household Goods for account of the 
Department of Defense—Payment of Transportation and Accessorial Charges. 


1. The payment of transportation charges from the point of shipment to the 
destination storage point on shipments of household goods forwarded for account 
of the Department of the Army, the Department of the Navy (including the 
Marine Corps), or the Department of the Air Force, and stored in transit for 
account of the Motor Carrier and for ultimate delivery to the Consignee or owner 
may be made upon completion of the transportation to the carrier’s destination 
storage point and prior to ultimate delivery to the consignee, Provided: The 
carrier hauling the shipment to the destination storage point certifies on the 
covering Government bill of lading over the signature of its duly authorized 
representative— 

(a) That the described household goods were plac ed in the carrier’s storage 
WOOD D6 nsckse ocecescce Civcescudiiweta 

(Destination warehouse) (Date) 


(b) That it will be permitted to remain there for a period of ____...--_-_- or 
(Number of days) 


such shorter period as may meet the consignee’s or owner’s demands; 

(c) That the carrier(s) hauling the shipment to the destination storage point 
assumes full carrier liability for the shipment during such storage and until 
delivery to the consignee or owner within the designated storage period. (In 
the event space on the Government bill of lading is not available this certificate 
with appropriate reference to the Government bill of lading number may be made 
on plain paper and securely attached to said bill of lading.) 

2. When transportation charges have been paid as authorized in paragraph 
No. 1, the payment of accessorial charges, if any, accruing against the shipment. 
after delivery into storage may be made upon presentation by the motor carrier 
of a claim therefor on Standard Form No. 1113, which should bear the same bill 
number as the carrier’s original bill for transportation charges but carrying a 
letter suffix (Example—No. 12345-A). The claims for accessorial charges must 
identify the bill of lading covering the transportation service, show the basis for 
the accessorial charges claimed, and be supported by a statement of the following 
information signed by the consignee, showing— 

(a) The accessorial services ordered and furnished; 

(b) Receipt of the shipment by the consignee or owner; and 

(c) Loss or damage to the shipment, if any. 

3. Transportation charges from point of shipment to the carrier’s destination 
storage point on a shipment in carrier’s destination storage on the date of this 
supplement may be paid upon presentation of the original Government bill of 
lading to which is securely attached a certificate as required by paragraph No. 1 
of this Supplement. Such certificate may be made on plain paper and must 
refer to the Government bill of lading it covers. 

4. This Supplement relates only to shipments of household goods for the 
Department of Defense and has no relation to any other commodity. 


Frank H. Weirzet, 
Acting Comptroller General of the United States. 
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GENERAL REGULATIONS NO. 104A—REVISED 
Supplement No. 2 
June 17, 1954 


SETTLEMENT OF ACCOUNTS OF DECEASED CIVILIAN OFFICERS AND 
EMPLOYEES 


1. Purpose-——The purpose of this Supplement is to provide for a revision in 
procedures with respect to the handling of unnegotiated and undelivered checks 
for unpaid compensation when found in connection with the settlement of ac- 
counts of deceased civilian officers and employees of the United States. 

2. Rescission.—Paragraph 7 of Supplement No. 1—Revised, General Regula- 
tions No. 104—Revised, dated October 23, 1952, 32 Comp. Gen. 607, is hereby 
rescinded. 

3. Revised Procedures.—The revised procedures outlined below will hereafter 
apply to the processing of unnegotiated checks of deceased civilian officers and 
employees for inclusion in the settlement of death claims. Paragraph 7, Supple- 
ment No. 1—Revised, of these Regulations is restated as follows: 

7. (a) Recording.—Upon receipt of the unnegotiated United States Government 
checks referred to in paragraph 6 (b), for “unpaid compensation,” the adminis- 
trative officer will make an appropriate record of all such checks for later statement 
in the “Public Voucher for Unpaid Compensation Due a Deceased Civilian 
Employee,” Standard Form No. 1154—Revised. 

(b) Endorsement of United States Government Checks for Direct Deposit by 
Administrative Agency—(1) Drawn on Treasurer, U. S.—The administrative 
agency receiving such unnegotiated checks will place the following endorsement 
on the reverse side of the checks in preparation for deposit: 


PAYEE DECEASED 
FOR CREDIT TO ACCOUNT OF TREASURER OF UNITED STATES 
PENDING DETERMINATION OF ENTITLEMENT 


"(Depositing agency) 
(Date) 


(2) Drawn on Designated Depositary Banks——Unnegotiated checks drawn on 
designated depositary banks which are more than one full fiscal year old as to 
issue date (uncurrent) must be submitted to the General Accounting Office to 
obtain the proceeds thereof for inclusion in the death claim settlement. Checks 
which are not ‘‘wncurrent’”’? may be endorsed as provided for above with respect 
to checks drawn on the Treasurer of the U. S. and included in the same deposit 
as outlined below. 

(c) Deposit of Unnegotiated Checks in a Deposit Fund Account Pending Settle- 
ment of Claim.—The unnegotiated checks after endorsement as provided for above 
will be covered by a Certificate of Deposit, Standard Form No. 209, for deposit 
with the nearest Federal Reserve Bank or Branch Bank. The deposit will be 
made to the credit of the checking account symbol under which the claim voucher 
(S. F. 1154—Revised) is to be paid and in the space provided on the Certificate 
of Deposit for showing ‘‘on account of’’ will be indicated the deposit fund ac- 
count “—X6875” (prefixed with depositing agency’s index number), or the ap- 
plicable revolving fund account in the case of Government corporations or enter- 
prises not required to maintain separate deposit fund accounts. The Certificate 
of Deposit and the checks will then be transmitted to a Federal Reserve Bank or 
Branch for deposit. Deposits of these types of unnegotiated checks cannot be 
made with designated depositaries of the Treasurer, United States. 

4. Exceptional Cases to the General Accounting Office—In those cases where 
such checks cannot be processed under the procedures outlined herein, they should 
be transmitted to the General Accounting Office Claims Division, Washington 25, 
D. C., with an explanatory statement. Instructions will be issued by this Office 
to the agency relative to effecting payment to the claimant for the proceeds of 
the checks. 

Frank H. WEITZEL, 
Acting Comptroller General of the United States. 
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GENERAL REGULATIONS NO. 115—REVISED 
Supplement No. 2 
October 7, 1953 


STANDARD FORM OF VOUCHER AND SCHEDULE OF PAYMENTS AND 
PROCEDURES FOR RETENTION OF FISCAL DOCUMENTS FOR SITE 
AUDIT 


1. Purpose.—The purpose of this supplement is to revise requirements regard- 
ing the sorting of vouchers and submission of accounts for central audit by the 
General Accounting Office and revise the provisions of General Regulations No. 
115—Revised, dated September 18, 1952, 32 Comp. Gen. 617, accordingly. 

2. Paragraph 4 (b) is revised as follows: 

(b) Basic vouchers should be sorted into six general classifications for processing 
on separate voucher schedules as follows: 
ublic vouchers for transportation charges (Standard Form No. 1113). 

. Payroll vouchers. 

. Travel vouchers. 

. Vouchers payable in foreign currencies. 

. Vouchers for which no checks are issued. 
. All others. 

In cases where an administrative agency estimates that the daily average 
number of basic reimbursement travel vouchers (Standard Form No. 1012— 
Rev.) to be processed at a scheduling point will be six or less, such vouchers need 
not be listed on a separate voucher schedule but may be included with those 
classified as ‘‘all others.’’ Vouchers for which no checks are issued and no current 
charge made to an appropriation, including no reimbursement travel expense 
vouchers, will be assigned bureau voucher numbers and scheduled in the same 
manner as other vouchers. The schedules will be headed ‘‘No Check Vouchers”’ 
and will not be forwarded to the disbursing officer. For accounts coming under 
centralized audit procedure, the no-payment vouchers will not be interfiled with 
paid vouchers but will be grouped together and forwarded to the General Account- 
ing Office in the same shipping carton with vouchers paid during the related 
accounting period. This procedure is not for application where Standard Forms 
1096, 1159, or 1081—Revised are involved. 

3. Paragraphs 6 (b) and (c) are revised as follows: 

(b) Each month, after the disbursing officer’s account current has been recon- 
ciled and approved by the agency, the account current, the original voucher 
schedules and basic vouchers with the third carbon copy of the voucher schedules 
and originals of all other types of documents which support the account current 
will be forwarded to the General Accounting Office. Voucher schedules should 
be arranged by D. O. voucher number with those covering transportation vouchers 
(Standard Form No. 1113) segregated from other types of payments. It should 
be noted that the original and a copy of the voucher schedules pertaining to all 
classes of payrolls are to be forwarded in support of the account current. When 
used, the original voucher certification sheets are defined as basic vouchers and 
will be transmitted with the related voucher schedules but addressographed check 
lists or other money listings are not to be so transmitted. (See Circular Letter 
of the Comptroller General to the Heads of Departments and Agencies, B—103069, 
dated August 6, 1951, 31 Comp. Gen. 795.) Vouchers or parts of accounts with- 
held or delayed should be properly identified and submitted under separate cover 
by the agency, and in no case filed and shipped with accounts for subsequent 
periods. 


OO COND 


(c) Packages forwarded to the General Accounting Office should be identified 
and addressed on the cover or container as follows: 


From: Name and address of Bureau, 
Period of account, 
Disbursing Officer’s symbol, 
Package Number — of — 

To: U.S. General Accounting Office, 
Examination and Settlement Branch, 
Washington 25, D. C. 


A transmittal advice indicating the following information should be enclosed in 
package number one: (1) Name of department and bureau or subdivision thereof; 
(2) number of packages in the shipment; (3) name and symbol number of dis- 
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bursing officer; (4) accounting period; (5) information as to first and last D. O. 
voucher number for the accounting period; (6) identification of documents to 
be received from other sources if shipment is not a complete account; and 
(7) name and address of person to whom questions concerning missing documents 
should be addressed. If a receipted copy of the transmittal advice is desired by 
the forwarding agency, an addressed return envelope should be furnished. 

(d) To facilitate the handling of accounts in the central audit, the shipping 
cartons used to transmit accounts to the General Accounting Office should not 
exceed 15’’ long, 12’’ wide and 10%4’’ deep, which are the dimensions of Federal 
Supply Service Item 53—B-—24992-128 which is used for shipping documents to 
Federal Records Centers. 

4. Effective Date-—The provisions of this Supplement are effective immedi- 
ately. 

, Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 118 
September 9, 1953 


RENDITION OF STATEMENTS OF DEPOSITARY ACCOUNTS AND CHECK 
DATA TO THE GENERAL ACCOUNTING OFFICE; CHECK VOIDING AND 
CANCELLATION PROCEDURES; PROCESSING UNDELIVERABLE 
CHECKS; AND OTHER RELATED CHECK MATTERS 


1. Purpose.—These Regulations ne the procedures for the reporting 
by disbursing officers of the United States Government, except those of Govern- 
ment corporations, the transactions in official checking accounts with the Treasurer 
of the United States or United States Currency accounts with designated de- 
positaries, and other related matters concerning checks issued under such accounts. 
Matters relating to foreign currency accounts are covered by a separate General 
Regulations. Procedures pertaining to the depositary accounts maintained for 
Government corporations are contained in Regulations under the Government 
Corporation Control Act, effective January 1, 1948, as amended, and in no way 
are changed by these Regulations. 

2. Rescissions.—General Regulations No. 91-—Second Revision, dated Jan- 
uary 9, 1947, 26 Comp. Gen. 970; Accounting Systems Memorandum No. 8, 
dated June 23, 1950, 29 Comp. Gen. 565; and Supplements Nos. 1, 30 Comp. Gen. 
599, and 2, 31 Comp. Gen. 773, thereto, dated July 26, 1950, and April 23, 1952, 
respectively; paragraphs 5 (a) and (b) of Accounting Systems Memorandum 
No. 10, dated October 5, 1950, 30 Comp. Gen. 614, and Accounting Systems 
Memorandum No. 24, dated June 16, 1952, 31 Comp. Gen. 790, and Supplement 
No. 1 thereto, dated July 9, 1952, 32 Comp. Gen. 643, are hereby rescinded, and 
the procedures prescribed hereunder will supersede those formerly provided for 
by such Regulations and Memorandums. 

3. Revision of Procedures—These Regulations, in addition to bringing to- 

ether in one instruction the above cited General Regulations and Accounting 
seer Memorandums, make certain significant revisions in procedures for the 
handling of undeliverable checks and the processing of check cancellations and all 
types of check inquiries. Undeliverable checks which formerly were forwarded 
to the General Accounting Office for central custody and safekeeping after cer- 
tain specified time limits, will hereafter be retained in the custody of the disburs- 
ing agency whose officers issued the checks. Checks for cancellation action by 
disbursing officers will, under the revised procedures provided for in these Regu- 
lations, be deposited similar tc collections for payment in the account of issue, 
and credited to the checking account where the appropriation or fund account is 
currently being disbursed. All questions regarding payment on Government 
checks, except where otherwise specifically provided by law, will hereafter be 
handled in the first instance by the Treasurer of the United States directly with 
the payees without prejudice to their right to obtain a settlement by the General 
Accounting Office. 

4. General Requirements.—Each disbursing officer drawing checks on the 
Treasurer of the United States or designated depositaries (Government Corpo- 
rations’ Accounts excepted) shall angers and forward to the Depositary Accounts 
Branch, General Accounting Office, Washington 25, D. C., on or before the 10th 
day of each month, for each separate account maintained, a statement which 
shall show all transactions in the depositary account for the preceding month. 
Such statement shall reflect prior and current month balances, deposits, receipts 
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and/or payment adjustments, uncollectible checks, checks drawn, and deposits to 
checking account in transit. 

5. Report Form.—a. Standard Form No. 1148, Statement of Depositary 
Account and Report of Checks Drawn, shall be used by disbursing officers for 
reporting transactions in the official checking accounts covered by these Regula- 
tions. ach disbursing officer will submit such statement as required in paragraph 
4 above, following the instructions stated on the reverse side of the Form. The 
Statement must be supported by detailed check issue lists or carbon copies of all 
checks as issued and lists or schedules of adjustments and of certificates of deposit 
for which credit is claimed. 

b. It will not be necessary to submit separate additional lists of checks drawn 
for: cash, transfer of funds, deposit with personal credit, deferred credit items, 
advances, and adjustments to checking account, unless specifically requested by 
this Office. However, it will be incumbent upon each disbursing officer to main- 
tain his check issue records in such form as to be able to furnish a detailed listing 
of checks so classified if the information is required by this Office in connection 
with the reconciliation of the official checking account. 

ce. Standard Form No. 1148 will be prepared by the disbursing officer for 
distribution as follows: 

(1) Original—To Depositary Accounts Branch, General Accounting Office, 
Washington 25, D. C. 

(2) Copy.—To Central Administrative or Accounting Office of the disbursing 
officer as may be required by administrative instructions. 

(3) Copy.—To be retained by the disbursing officer for his accounting record 
files. (Additional copies may be prepared if administratively required.) 

6. Detailed Check Issue and Deposit Information.—a. General Requirements.— 
All checks issued during the month should be reported on check issue lists and 
the checks listed in numerical sequence. If, after preparation of the lists, any 
checks stated on the lists are voided, the amounts of the checks should be lined 
out, and the legend ‘‘Voided’’ placed opposite the check number, and the total 
of the check list appropriately changed. Such changes should also be made on 
all carbon copies of the check lists. Each check list and any continuing pages 
should be plainly identified with the disbursing office symbol if not shown for 
each check as a part of the regular individual check information. Lists of 
deposits to official checking accounts (S. F. No. 209) should show the date, 
number, and amount of each certificate of deposit. 

b. Check Lists——Depending upon the type of check issued, i. e., paper check 
or card form check, the following requirements will apply: 

(1) Paper Checks.—While the submission of carbon copies of checks to serve 
as check lists is desirable because of economy and accuracy, in cases where it is 
impracticable to supply such copies, typed or tabulated lists may be submitted 
in lieu of carbon copies. Skeleton forms for making carbon copies of checks, 
numbered to agree with original checks, may be requisitioned from the Govern- 
ment Printing Office. Where tabulated lists are submitted, the applicable dis- 
bursing symbol number of the disbursing officer should be shown on the bottom 
of each continuation sheet of checks drawn, if not shown otherwise on each sheet. 

(2) Card Checks.—Check lists for card check accounts should reflect the checks 
in numerical sequence and show for each check the date, check number, and 
amount. Each page of the check list must show the disbursing symbol over 
which the checks were drawn. If, for internal use of the disbursing agency, 
other punched information in the card check needs to be shown on the check 
list, such arrangement will be acceptable to this Office. In certain exceptional 
eases where the voucher (or abstract of individual payments) is prepared to 
show, in addition to other required information, the check numbers in numerical 
sequence, a carbon copy of such document may be submitted to this Office in 
lieu of a formal list of checks drawn, upon special authorization from this Office. 
Tabulated listings of checks drawn in the forms specified above must be completely 
legible and all corrections made inink. The total amount of checks drawn under 
either check listing alternative should be summarized by block totals for each 
1,000 checks drawn, controlling on digits 999 of the check serial number (example: 
1-999, 1,000-1,999, etc.) the grand total of which should agree with the total 
checks drawn as shown on Standard Form No. 1148. If, because of administra- 
tive accounting requirements or mechanical equipment limitations, it is not 
possible to mechanically reflect totals for each 1,000 items on check issue lists, 
a typewritten summary listing of the 1,000 block control totals must accompany 
the check issue lists. 
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7. Voucher Number or Other Reference To Be Shown on Checks.—a. In all cases 
where the disbursing office voucher number can be shown on each check issued 
under a voucher, such as for payrolls or other roll type payments, as an integral 
part of the check writing or addressing process, such procedure should be followed. 
It will be satisfactory to this Office, however, if the voucher number is shown 
only on the first two (2) checks issued under any one roll type voucher. 

b. Checks drawn in payment of the miscellaneous type of voucher payments 
where only one check is drawn for the voucher should have the disbursing office 
voucher number shown on the check. The voucher number reference should 
preferably be shown in the lower left hand corner of the face of the check in the 
space provided for showing “Object For Which Drawn. 

c. Checks drawn for advances to agent cashiers, checks drawn for cash, etc., 
should show in the lower left hand corner of the check under the heading ‘‘Object 
For Which Drawn,” the specific purpose for which the checks are drawn. 

8. Voided and Spoiled Checks.—a. General.—For the purposes of check ac- 
counting, original checks, which after drawing or in the course of drawing by the 
disbursing officer, are not to be issued will be identified and processed under the 
two following classifications. 

(1) Voided Checks.—Original serially numbered checks, which after preparation 
are not to be released to the payees due to withdrawal of the vouchers or voucher 
items by the administrative office, will be rendered non-negotiable by placing 
the words “Void—Not Negotiable, No Check Issued Under This Number” on 
the face of the checks in prominent size to remove all danger of successful 
negotiation. 

(2) Spoiled Checks.—This classification of cheeks will apply to those instances 
where the original serially numbered checks must be rewritten due to the checks 
being (a) spoiled in preparation by the disbursing officer; or (b) incorrectly pre- 
pared, which fact is brought to attention after issue. Under either of the above 
circumstances disbursing officers will issue replacement checks. Where regular 
blank, control numbered, replacement check stock is available, such checks will 
be used to replace the original serially numbered checks for release to the payees. 
Where replacement check stock is not available or used in the disbursing opera- 
tions, the next available serially numbered original checks will be used as the 
replacement checks to the payees. All original checks so replaced in issue will 
be rendered non-negotiable by placing the words “‘Spoiled—Not Negotiable, Re- 
placement Issued Under Same Number on Control No. __,”’ on the face of the 
checks in prominent size to remove all danger of successful negotiation. 

In those instances where control numbered replacement checks are used, the 
check will be prepared to show the same date, check number and symbol as the 
original with the proper and correct name of payees and amounts as certified for 
payment. The control numbers of the replacement checks used will be inserted 
in the wording space provided on the original checks. 

Where regular prenumbered check stock must be used as replacement checks, 
such checks will be prepared to show the same date as the original check, (the 
disbursing symbol being the same) with the proper and correct name of payees 
and amounts as certified for payment. The regular preprinted serial number on 
the check will in no way be altered or changed and such number will be recorded 
on the original check being replaced in the number space provided in the reference 
wording. Onsuch replacement checks, in the space provided for showing ‘Object 
For Which Drawn,” will be noted the information ‘Issued to Replace Check 
No. n> ae replacement checks will be shown, in numerical sequence, in 
the regular report of checks drawn; however, the amounts thereof will not be 
included in the total of the checks issued for the month. If check lists are fur- 
nished in lieu of carbon copies of checks, the note ‘“‘See Check No. ,’ should 
be shown opposite the replacement check serial number. 

Where a check must be rewritten, after issue to the payee, due to an error in 
name spelling and/or designation of payee on the certified voucher, the disbursing 
officer must obtain from the certifying officer of the administrative office making 
the subject payment a Standard Form No. 1147, ‘‘Request for Issuance of Re- 
placement Check Due to Error in Name and/or Designation of Payee,’’ which 
form is hereby prescribed for use. Standard Form No. 1147 should be prepared 
in duplicate. he original will become.a record in the disbursing station’s per- 
manent files, and the carbon copy will be retained by the administrative office 
for attachment to the office copy of the voucher or in the paid voucher files. 
Disbursing officers designated as both certifying officer and disbursing officer for 
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payments processed by them will not be required to observe the above procedure 
for the use of Standard Form No. 1147. 

b. Reporting and Disposition of Voided and Spoiled Checks.—At the close of 
each monthly accounting period a separate listing, in numerical sequence, for 
the voided checks and for the spoiled, will be submitted with the checks to the 
Depositary Accounts Branch, General Accounting Office, Washington 25, D. C. 
The listings should be plainly identified as to el-ss of checks, accounting month, 
and disbursing symbol. If receipt of the shipmen’ by the General Accounting 
Office is desired, an extra copy of the listing or o. the transmittal letter should 
be furnished with the shipment. 

9. Procedure for Processing the Cancellation and Crediting the Proceeds of Checks 
Not Due the Payees or Their Estates—a. The procedures for effecting the can- 
cellation by Government disbursing officers of checks drawn on the Treasurer of 
the United States where the proceeds of the checks are not due the payees or the 
payees’ estates will apply as set forth below. In certain cases where it would be 
more expedient and serve the best interests of the Government, checks drawn on 
the Treasurer of the United States, that are for cancellation that come into the 
hands of the General Accounting Office will be processed for cancellation directly 
by this Office, with appropriate notice to the accountable officer and adminis- 
trative agency or office affected. Disbursing officers operating with United States 
Currency Accounts in designated depositaries are excepted from the check can- 
cellation procedures prescribed by these Regulations and will continue to observe 
their present practices in handling check cancellations in their designated de- 
positary accounts. 

(1) Checks will be processed for cancellation only upon the basis of Schedules 
of Canceled Checks, Standard Form No. 1098—Revised, received from the ap- 
propriate administrative office. Checks which are not to be paid to the payees 
as drawn, because of death or other circumstances requiring settlement by either 
the General Accounting Office or the administrative agency concerned with the 
payment, will not be scheduled for cancellation but will be processed under the 
procedures required by the laws and regulations pertaining thereto. 

(2) If the disbursing officer receiving the checks and schedules is currently dis- 
bursing for the administrative office submitting the checks for cancellation, the 
checks can be processed in his accounts whether or not the checks are (a) current 
or uncurrent as to date of issue, (b) the disbursing symbol over which the checks 
were drawn is closed or current, and (c) the proceeds of the checks are for repay- 
ment to an open or lapsed appropriation. 

(3) If the disbursing officer receiving the checks and schedule is not currently 
disbursing for the administrative agency or office for which the checks were drawn, 
the checks and schedule should be returned to the administrative agency or office 
with advice to transmit such schedule and checks to the central disbursing office 
for processing. The central or headquarters office of the disbursing agency will 
process the checks for cancellation and credit to the proper expenditure accounts. 

b. Special Procedures for United States Disbursing Officers of the Division of 
Disbursement of the Treasury Department.—United States disbursing officers of 
the Division of Disbursement, Treasury Department, located in foreign countries, 
drawing checks on the Treasurer of the United States under special disbursing 
procedures, will not effect check cancellations as provided in these Regulations. 
Any checks drawn on the Treasurer of the United States by such officers that are 
to be canceled will be scheduled by the administrative agency to the United States 
disbursing officer on Standard Form No. 1098—Revised. The United States 
disbursing officer will stamp the checks with the notation as specified in para- 
graph 10 (d) of these Regulations, leaving the date line blank for subsequent 
execution by the Chief Disbursing Officer, and forward the schedules and checks 
through the State Department to the Chief Disbursing Officer, Washington, D. C. 
The Chief Disbursing Officer will then process the checks for cancellation in his 
account under the procedures prescribed herein. 

10. Disbursing Office Procedures for Processing Check Cancellations.—a. Can- 
celed check transactions will be processed in a manner similar to collections. 
The checks will be deposited for credit and for payment in the respective checking 
or other accounts involved. Schedules of canceled checks will serve as the basis 
for increasing the balance of the appropriation, fund, or receipt account, and be 
classified as “repayments” on the account current. Checks drawn for cash or 
for advances to agent cashiers or officers, which are subsequently found to be not 
required will be processed in disbursing officers’ accounts strictly as collections 
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with the checks endorsed by the payee for deposit to the credit of his account. 
Such checks will never be handled as cancellations under this procedure. 

b. Certificate of Deposit—An accomplished Certificate of Deposit for Checking 
Account, Standard Form No. 209 (or Treausry Form 6599), will serve as the basis 
for the corresponding increase in the balance of the checking account for the 
symbol to which the proceeds of the canceled checks are credited. 

(1) All checks, regardless of symbol of original issue, will be included in the same 
Form 209, provided the proceeds of all such checks are for deposit to the same dis- 
bursing symbol. 

c. Statement of Depositary Account.—Amounts of these certificates of deposit, 
Forms 209, will be included on line 3 of the Standard Form No. 1148. 

(1) These Forms 209 will be listed on a separate schedule of deposits showing 
the total of such items included in the line 3 total of the statement of depositary 
account. A copy of each Standard Form No. 1098—Revised of canceled checks 
will be attached to the deposit schedule, together with an adding machine re- 
capitulation of Form 1098 totals which must agree with the aggregate total of 
the related Forms 209. Separate numerical listings of the checks for each dis- 
bursing symbol should also be submitted with the Statement of Depositary Ac- 
count and Report of Checks Drawn, Standard Form No. 1148. 

d. Stamped Notation To Be Placed on Checks.—If the checks to be canceled are 
in the hands of the administrative agency, the legend described below will be 
placed on each check before transmitting to the disbursing office; otherwise, the 
disbursing officer will promptly stamp the following legend on the face of each 
check authorized to be canceled: 


THIS CHECK IS NOT NEGOTIABLE BY THE PAYEE 


For Handling as a Payment With Corresponding Deposit Credit in the 
Treasurer’s General Account 


naan not signature) 


Date (month and year) “Disbursing Officer 


The date line will be filled in only by the Disbursing Office. 

e. Transmission of Deposits of Canceled Checks to Federal Depositaries. — 
Deposits of canceled checks drawn on the Treasurer of the United States should 
not be made with commercial banks designated as general depositaries. Canceled 
checks deposits can be made only with Federal Reserve banks, Federal Reserve 
branch banks, or the Treasurer of the United States in Washington, D. C. 

(1) Disbursing Officers in the Washington area and in foreign countries, except 
United States disbursing officers of the Treasury Division of Disbursement, will 
make their deposits of canceled checks direct with the Office of the Treasurer of 
the United States in Washington, D. C., the same as for collection deposits. 

(2) Disbursing officers outside the Washington area and within the United 
States will make their deposits of canceled checks with the nearest Federal Reserve 
bank or Federal Reserve branch bank. 

(3) Checks received for cancellation need not be transmitted to the depositary 
on a daily basis. The checks may be held for the preparation of one monthly 
certificate of deposit which should be transmitted to the depositary not later 
than the 25th of the month in which canceled. This will afford sufficient time 
for the checks to be charged to the appropriate accounts through the normal 
payment channels before the close of the accounting month. Checks received 
for cancellation during the remainder of the month will be held and accounted for 
in the following month’s accounts. However, upon request from an adminis- 
trative agency for immediate credit of the proceeds of check(s) for cancellation, 
special processing and deposit should be made on a current basis. 

(4) Schedules of canceled checks received during the month will be recorded 
in the disbursing officer’s accounts as deposits when the checks and Form 209 
have been transmitted to the depositary. Receipted copies of the schedules 
should, however, be released to the administrative agencies on a daily basis, show- 
ing the month and year in which they will be reflected in the disbursing officer’s 
account current. 

f. Checks Canceled for Repayment to Lapsed Appropriations.—Where a check 
to be canceled is for credit to a lapsed appropriation, the schedule of canceled 
checks will show miscellaneous receipt account 3590 (Repayments, Lapsed Ap- 
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propriations) as the account symbol to be credited. Such checks will be deposited 
with Certificate of Deposit, Standard Form No. 201. Military disbursing officers 
will, however, make such deposits as provided for under their respective finance 
procedures. 

g. Canceled Checks Returned by Federal Reserve Banks Without Credit.—Canceled 
checks sent to the depositary for deposit will be subject to collection (payment) 
the same as other checks. If a check being deposited cannot be paid in the ac- 
count of its issue because of an existing stop payment order, it will be returned 
to the disbursing officer by the depositary as an “uncollectible”’ item. Special 
care should be exercised by disbursing officers in this matter so as to avoid this 
situation. 

h. Cancellation of Checks Outstanding in a Disbursing Officer’s Account.— 
Provided the check for cancellation cannot be produced for deposit processing as 
prescribed above, due to its loss or destruction, the case shall be submitted to the 
Depositary Accounts Branch, General Accounting Office, Washington 25, D. C., 
for appropriate cancellation action. 

i. eanalehion of Undeliverable Checks in the Custody of the General Accounting 
Office, The Proceeds of Which Are Not Due.—(1) In cases where the check to be 
canceled has been forwarded to the General Accounting Office as an undeliverable 
check for central custody under previous requirements, the disbursing officer 
will submit a formal request to the Service Branch, Claims Division, General 
Accounting Office, for the check, except in those instances where the cancellation 
action is initiated by the General Accounting Office as provided for in paragraph 
9a. 

(2) Upon receipt of the check from the General Accounting Office, the pro- 
cedures as provided for in these Regulations will be followed in processing the 
check for cancellation. 

(3) In the event the General Accounting Office should receive a request for 
cancellation of an undeliverable check in its possession directly from the ad- 
ministrative agency for which the check was issued, the check will be forwarded 
to the appropriate disbursing officer for processing the cancellation under the 
procedures prescribed in these Regulations. 

(4) Checks forwarded by the General Accounting Office to disbursing officers 
under circumstances cited in subparagraphs (2) and (3) above will be stamped 
with the initial part of the regular prescribed legend ‘‘This Check Not Negotiable 
By the Payee” as a precautionary matter pending complete cancellation action 
by the disbursing officer. 

11. Undeliverable Checks.—a. Disbursing Agency Responsibility. The re- 
sponsibility for the custody and safekeeping of checks which cannot be delivered 
to the payees because of lack of pee address, the proceeds of which are still 
due the payees, will rest with the Government disbursing agency which issued the 
checks. Each disbursing agency will prescribe procedures for its disbursing offi- 
cers with respect to provision for safekeeping facilities of undeliverable checks 
and subsequent release or remailing of the checks to the payees upon their request 
for delivery. The procedures may provide for the undeliverable checks to be 
held at the disbursing station of issue or to be held at a central or headquarters 
location of the disbursing agency pending delivery of the checks. 

b. Authorized Alternatives in Maintenance of the Undeliverable Check Files.— 
Disbursing agencies are hereby authorized to provide, in their safekeeping pro- 
cedures for the maintenance of the files of undeliverable checks, that the checks 
may be defaced, after being held a reasonable length of time for the payees to 
claim the checks in order to reduce the risk of holding the checks in a negotiable 
status for an undue period. The time interval before defacement of the checks is 
left to the discretion of the disbursing agency issuing the checks. , However, such 
interval should be based on the past experience of the disbursing agencies in the 
possibility of delivery of the checks to the payees at future dates or periods. 
Defacement of the checks will be accomplished by stamping the words ‘Not 
Negotiable”’ on the face of the checks in prominent size to remove all danger of 
successful negotiation. Such action will preclude the use of the checks to effect 
payment to the payees thereafter, and will necessitate the issue of replacement 
or new checks if and when requests for the checks are received from the payees. 

c. Procedures for the Issuance of Replacement or New Checks for Defaced Un- 
deliverable Checks ——Undeliverable checks which have been defaced as provided 
for in paragraph b above will be, when required, replaced either by the preparation 
~ a regular control numbered replacement check or by a new check as prescribed 

elow. 
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(1) If the original defaced check is of the same disbursing symbol as is cur- 
rently being used at the disbursing station in possession of the undeliverable 
check, a replacement check will be issued under the procedures set forth above in 
paragraph 8 a (2) for spoiled checks. The original defaced checks will be for- 
warded to the General Accounting Office included with and under the same pro- 
cedures as for other spoiled replacement issued checks as prescribed above in 
paragraph 8 b. 

(2) If the original defaced check is in the possession of a disbursing station 
not currently using the same disbursing symbol under which the undeliverable 
check was issued, or in the possession of the headquarters or central office of the 
disbursing agency the following procedures must be observed. 

(a) The original defaced check which already has stamped on its face the 
words “Not Negotiable” will be further stamped immediately under the other 
wording, ‘For Handling as a Payment With Corresponding Deposit Credit in 
the Treasurer’s General Account.’’ Preferably in the lower left hand corner 
of the check, a reference notation to the new check indicating the serial number, 
date, and disbursing symbol of the new check to be issued should be shown. 
The original defaced checks will then be scheduled for deposit as collection items, 
the same as, or together with, other collections being deposited. The regular 
deposit endorsement of the disbursing officer will be stamped on the back of each 
check. The deposit will then be forwarded under a Certificate of Deposit for 
Checking Account, Standard Form No. 209, to the regularly used depositary for 
credit to the disbursing station’s current disbursing symbol. A new check will 
then be drawn to the payee over the disbursing station’s current disbursing 
symbol and delivered or mailed to the payee at his current address as indicated 
in his request for the payment. 

(b) The above procedures will not involve or affect the appropriation or fund 
accounts of the disbursing officer. The deposit transaction will increase the 
balance in the disbursing officer’s checking account and the issue of the new 
checks will offset or decrease the checking account balance. While the deposits 
of such checks will be reported on line 3 of the Statement of Depositary Account 
and Report of Checks Drawn, Standard Form No. 1148, the new checks drawn 
will be included in the regular check issue lists, but reported as an adjustment 
item on line 16. A supporting schedule of the new checks drawn to replace the 
defaced originals, will be submitted showing the disbursing symbol, date, serial 
number, and amount of the original check, and opposite such information the 
serial number of the new check issued as a replacement. 

d. Transfers of Undeliverable Checks to Central or Headquarters Office by Dis- 
bursing Stations.—If the safekeeping and custody procedures prescribed by the 
respective disbursing agencies provide for the transfer of undeliverable checks 
from the disbursing station of issue to the central or headquarters office of the 
disbursing agency, the checks before transfer should be rendered non-negotiable 
by stamping the words “‘Not Negotiable’ on the face of each of the checks as 
prescribed above in subparagraph b, as a precautionary step in addition to any 
other requirements for their safe handling while in transit to the central files. 

e. Undeliverable Checks— Deceased Payees.—Checks returned as undeliverable 
due to the death of the payee, or undeliverable checks on file drawn to payees 
who subsequently die before requesting such checks, will continue to be processed 
as required by existing laws and regulations with respect thereto. 

f. Undeliverable Checks Now on File in the General Accounting Office.—The 
undeliverable checks now on file in the General Accounting Office will remain in 
its custody. Requests from payees for the delivery of such checks should continue 
to °; forwarded to the Service Branch, General Accounting Office, Washington 25, 
D. C. 

12. Inquiries Regarding Checks Issued.—a. All reports of nonreceipt or loss 
or theft of checks should be referred to the disbursing office where the check was 
issued. If the disbursing office is no longer in operation, the inquiry should be 
sent to the central office of the disbursing agency. If the disbursing officer can 
determine from his records that the check has been paid by the Treasurer of the 
United States, or the appropriate Federal Reserve bank, he should forward the 
original papers directly to the Treasurer of the United States, Washington, 
D. C., where the claim will be processed. The claimant should be advised 
accordingly. 

b. If the disbursing officer cannot determine from records in his office whether 
the check has already been paid, and the check has not been canceled or dis d 
of otherwise, a request should be made upon the Treasurer of the United States 
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or the proper Federal Reserve bank to place stoppage of payment against the 
check, forwarding with the request the payee’s letter and pertinent check informa- 
tion. If, however, the payee alleges nonreceipt prior to the date the check would 
normally be expected to reach him, the disbursing officer should communicate 
with the payee to ascertain a the check has not yet been received before 
requesting stoppage of payment 

13. Disposition of Unused Blank Check Stock.—a. In the event of a change in 
disbursing officers at a disbursing station, where the successor takes over the 
checking accounts of his predecessor, the unused blank check stock will also be 
taken over by the successor disbursing officer as provided for in Treasury Depart- 
ment Circular No. 926, dated June 30, 1953. 

b. When disbursing stations cease operations and the disbursing accounts 
are closed the unsued blank checks should be returned to the Treasurer of the 
United States, Administrative Division, Treasury Department, Washington 25, 

C., in accordance with Treasury Department Circular ‘No. 8—Revised, 
dated December 19, 1947, and the Amendment thereto dated June 25, 1948. 

c. In the event blank ‘checks are lost or stolen the disbursing officer should 
notify the Treasurer of the United States, Washington 25, D. C., and the nearest 
office of the United States Secret Service, by telegraph, telephone, radio, or the 
most rapid means of communication available to him, immediately upon the 
discovery of the loss or theft. The notice should include a report of the disbursing 
symbol and the serial numbers of the checks involved. 

14. Effective Date-—The provisions of these Regulations shall become effective 
on October 1, 1953. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 119 
September 28, 1953 


PROCEDURES RELATING TO THE AUDIT, RECONCILIATION, AND 
ADJUSTMENT OF DEPOSITARY ACCOUNTS 


1. Purpose-—These Regulations are issued to advise disbursing officers main- 
taining checking accounts with the Treasurer of the United States, except those 
of wholly owned or mixed-ownership Government corporations, as to the actions 
and procedures that are to be followed by the General Accounting Office in the 
audit, reconciliation, and adjustment of such accounts, and prescribe the related 
—_ procedures to be observed by disbursing officers in relation thereto. 

{atters relating to foreign currency accounts are covered by a separate General 
Regulations. The procedures pertaining to the depositary accounts maintained 
for Government corporations are contained in the Regulations under the Gov- 
ernment Corporation Control Act, effective January 1, 1948, as amended. 

2. Rescissions.—The following cited instructions of this Office are hereby 
rescinded and superseded: 
am Comptroller General’s letter B~99383, dated March 30, 1951, 30 Comp. 

en. 639, 

b. Paragraph 5c, Accounting Systems Memorandum No. 10, dated October 
5, 1950, 30 Comp. Gen. 614, 

c. Accounting Systems Memorandum No. 13, dated December 11, 1950, 30 
Comp. Gen. 621, and 

d. saqwentins Systems Memorandum No. 25, dated October 31, 1952, 32 
Comp. Gen. 6 

3. Audit ae "Reconciliation of Depositary Accounts—a. Proof , of Depositary 
Balance.—Periodically, usually once a month, a “Proof of Depositary Balance,” 
General Accounting Office Form No. 5022-Revised, will be prepared for each 
depositary account reconciled by the General Accounting Office. ach proof will 
show the results of the audit and reconciliation, and a classification of the dif- 
ferences found. The totals of overdrafts and underdrafts will be shown in 
amounts which are, (a) adjusted and verified in periods subsequent to the period 
under reconciliation, (b) to be adjusted by the Treasurer of the United States, 
(c) to be adjusted by the General Accounting Office, and (d) to be adjusted by the 
disbursing officer. 

Exceptions.—Errors or differences disclosed in connection with the audit 
and reconciliation of disbursing officers’ depositary accounts by the General 
Accounting Office will be stated on exception notices where adjustment action 
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is necessary or information on the item is required by this Office. In cases where 
the error or difference applies to the Treasurer of the United States, the exception 
notices will be issued directly to the Treasurer’s Office. Exception notices will 
be issued on an error or difference once only, unless revision is necessary at a 
later date. Two types of forms will be used to formally state errors or differences 
requiring action by the accountable officer. These forms are as follows: 


(1) General Accounting Office Form No. 5053, “‘Notice of Exception,” and 
(2) General Accounting Office Form No. 5054, “Request for Adjustment or 
Information.” 


An original and one copy of the appropriate form will be forwarded to the ac- 
countable officer required to take action on the exception. 

c. Reply to Exceptions.—Replies to exceptions or requests for adjustment or 
information by accountable officers should be made on the original of the forms 
in the space provided thereon for such purpose and the form returned to the 
Depositary Accounts Branch, General Accounting Office, Washington 25, D. C. 
Acknowledgment of the receipt of replies to exceptions will not be made by the 
General Accounting Office nor will advice be furnished the accountable officer 
where such replies are satisfactory. Accountable officers should establish such 
controls as are necessary to maintain exception notices on a current basis and 
assure prompt action and response on all such notices received by them. 

4. Adjustment Actions by the General Accounting Office—a. Action to effect 
adjustments between or within depositary accounts of disbursing officers will be 
initiated, when appropriate, by the Depositary Accounts Branch, General Ac- 
counting Office, in connection with the audit and reconciliation of such accounts. 
Differences for adjustments within this category include the following: 

(1) Depositary Differences of Less Than ¢1.00.—There has been established a 
deposit fund account entitled “Small Difference Account, Depositary Adjust- 
ments, General Accounting Office, Account Symbol 05X6765.” This is a central 
account set up on the books of the Chief Disbursing Officer, Treasury Department, 
which is maintained administratively by the General Accounting Office. The 
account will be credited with amounts of small underdrafts and charged with the 
amounts of small overdrafts adjusted in the disbursing officer’s depositary ac- 
counts maintained with the Treasurer of the United States. 

Generally, where the amount of an underdraft has been credited to the deposit 
fund account under these procedures, in lieu of effecting a repayment to an 
appropriation or fund, the cost of processing adjustments to the appropriation or 
fund involved would not be justifiable. However, where under particular cir- 
cumstances the administrative agency concerned deems such transfers to be 
essential it may request the General Accounting Office to make the transfers 
considered necessary. 

(2) Other Depositary Differences ——Under certain circumstances the General 
Accounting Office will initiate the necessary adjustment actions which are or- 
dinarily expected of the disbursing officer. This category includes, except where 
subparagraph 4a (1) applies, discrepancies resulting from overpayments and 
underpayments, overcharges and undercharges to appropriations, uncollectible 
checks charged to disbursing officers checking accounts instead of a receipt 
account, and vice versa, payment of both original and substitute checks, deposits 
with personal credit instead of official credit, differences between the printed and 
punched amounts of card checks, credit not claimed for checks issued, improper 
adjustment in accounts, checks issued to incorrect payees, improper entries on 
the Statement of Checking Account, ete. 

(3) Transfers of Amounts of Outstanding Uncurrent Checks.—In accordance 
with the provisions of the Act of July 11, 1947, Public Law 171, 80th Congress, 
61 Stat. 308-310, the General Accounting Office will report to the Secretary of 
the Treasury, as of the close of each fiscal year, all checks issued by any disbursing 
officer of the Government or its wholly owned or mixed-ownership corporations, 
which shall then have been outstanding and unpaid for one full fiscal year after 
the fiscal year in which issued, for transfer to the uncurrent check account ‘20 
X6045.”’ Checks issued on account of public debt obligations and transactions 
regarding the administration of banking and currency laws are excepted. Upon 
processing of the transfer adjustments for uncurrent checks by the Treasurer of 
the United States, a copy of the adjustment document and a detailed listing of 
the checks involved on General Accounting Office Form No. 5019A will be fur- 
nished by the Treasurer of the United States to the disbursing officer whose 
account is affected. 
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(4) Check Cancellations Applying to Unavailable Checks.—If outstanding 
checks, the proceeds of which are not due the payees or their estates, have been 
lost or destroyed, and where proper to restore the amounts to an appropriation, 
fund or other account, the necessary adjustment will be processed only by the 
General Accounting Office upon request and a complete report of the facts con- 
cerning the unavailability of the check for normal cancellation action. Upon 
processing such adjustments by the General Accounting Office, a copy of the 
adjustment document will be furnished the disbursing officer whose accounts 
are effected. 

(5) Checks Relating to Settlements by the Claims Division, General Accounting 
Office—When, in connection with the adjudication of claims by the General 
Accounting Office, it becomes necessary to dispose of the proceeds of checks 
drawn on the Treasurer of the United States involved in the case, the Depositary 
Accounts Branch will process the checks as adjustment transactions in the de- 
positary accounts affected. Copies of the adjustment document will be for- 
warded to the disbursing officer and administrative office concerned. 

(6) Other Check Adjustment.—When in the interest of the Government and 
expediency in processing the transaction, checks coming into the hands of the 
General Accounting Office, under certain circumstances, will be processed for 
cancellation by adjustment procedures. In such instances, the adjustment 
action taken by the Depositary Accounts Branch will be reported to the disburs- 
ing officer concerned by means of a copy of the adjustment document. 

. Documentation and Distribution.—The form of documentation for adjust- 
ment transactions initiated by the General Accounting Office will depend 
upon the accounting action or adjustment procedures required to effect 
correction of the accounts involved. Generally speaking, one of three different 
types of forms are used. The respective forms, their use and distribution, are 
shown below. 

(1) General Accounting Offic2 Form No. 5055 ‘“‘Depositary and Appropriation 
Adjustment”’ will be used in effecting adjustments within or between disbursing 
officers’ depositary accounts including, when appropriate, adjustment of the 
appropriation or fund accounts involved. Distribution of the various copies of 
the form is as follows: 

General Accounting Office Depositary and Appropriation Adjustment, 

Form No. 5055 Request for Transfer (white, for retention 

by U.S. Treasurer). 
General Accounting Office Depositary and Appropriation Adjustment, 


Form No. 5055a harge Ticket (green, for action by U. 8S. 
Treasurer). 

General Accounting Office Depositary and Appropriation Adjustment, 

Form No. 5055b ertificate of Deposit (pink, for action by 


U. S. Treasurer). 
General Accounting Office Depositary and Appropriation Adjustment, 


Form No. 5055¢ opy of Certificate of Deposit (yellow, for 
support to disbursing officers account cur- 
rent). 

General Accounting Office Depositary and Appropriation Adjustment, 

Form No. 5055d opy of Certificate of Deposit (white, for 


retention by disbursing officer). 
General Accounting Office Depositary and Appropriation Adjustment, 
Form No. 5055e ertificate of Deposit (blue, for retention 
by administrative office). 
General Accounting Office Depositary and Appropriation Adjustment, 
Form No. 5055f Request for Transfer (white, for General 
Accounting Office copy). 

(2) General Accounting Office Form No. 5052 “Request for Transfer” will 
be used in effecting adjustments in disbursing officers’ depositary accounts when 
amounts are for transfer to the credit of General Fund or certain Trust Fund 
Receipt Accounts. Distribution of the various copies of the form is as follows: 

General Accounting Office Request for Transfer (white, transmittal for 


Form No. 5052 retention by U. 8. Treasurer). 

General Accounting Office Charge Ticket (green, for action by U. S. 
Form No. 5052a Treasurer). 

General Accounting Office Certificate of Deposit (yellow, for action by 
Form No. 5052b U. S. Treasurer). 
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General Accounting Office Request for Transfer (yellow, for account 
Form No. 5052c settlement, General Accounting Office). 

General Accounting Office Request for Transfer (white tissue, General 
Form No. 5052d Accounting Office copy). 

General Accounting Office Request for Transfer (blue tissue, copy for 
Form No. 5052e disbursing officer). 

General Accounting Office Request for Transfer (pink tissue, copy for 
Form No. 5052f administrative office). 

(3) Standard Form No. 1097—Revised, ‘“‘Voucher and Schedule to Effect 
Correction of Errors’’ will be used in effecting adjustments of disbursing officers’ 
depositary accounts, when applicable, and in accordance with the provisions of 
General Regulations No. 116, dated March 17, 1952, 31 Comp. Gen. 765. 

c. Letters of Instruction —When requested by disbursing officers, the Deposi- 
tary Accounts Branch will issue a letter of instruction with respect to the proper 
processing of adjustment actions to clear differences or errors that are reported 
as a result of the audit and reconciliation of depositary accounts by the General 
Accounting Office. 

5. Underpayment Adjustments Requiring the Issue of Supplementary Checks by 
Disbursing O fficers—a. In the event a disbursing officer receives a claim for an 
underpayment which has resulted from the issuance of a check for an amount 
that was less than the amount certified for payment on the related disbursment 
voucher, the following procedures must be observed. 

(1) Upon verification that the claim of the payee is correct, a supplementary 
check for the amount of the underpayment will be issued. The check will be 
reported in the current month’s Statement of Depositary Account and Report of 
Checks Drawn, Standard Form No. 1148, as a check drawn for adjusting check- 
ing account on line 14, and with contra entry for the amount of the check reported 
on line 5 as an adjustment. In support of such entries on the Statement, a mem- 
orandum or letter of explanation should be furnished with the Statement citin 
the number of the supplementary check and the related original check aaa 
voucher numbers. 

(2) A copy of the memorandum or letter of explanation required as support of 
the transaction, as provided for above in subparagraph (1), should be forwarded 
immediately upon issue of the supplementary check to the Depositary Accounts 
Branch, General Accounting Office, Washington 25, D. C. Such notice to this 
Office will facilitate consideration of the original underpayment item in the audit, 
reconciliation, and adjustment of the disbursing officer’s depositary account. 

6. Effective Date—The provisions of these Regulations shall become effective 
on October 1, 1953. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 119 
t 


mt No. 1 
May 14, 1954 


PROCEDURES RELATING TO THE AUDIT, RECONCILIATION, AND 
ADJUSTMENT OF DEPOSITARY ACCOUNTS 


1. Purpose-—This Supplement is issued to limit the procedures pertaining to 

the issuance of supplementary checks by disbursing officers to correct under- 

ayments to payees in check issue discrepancy cases, as provided for in General 
asvielione No. 119, 33 Comp. Gen. 663, to those amounting to $1.00 or less. 

2. Revision in Wording.—Paragraph 5 of the Regulations is revised as follows: 

“5. Underpayment Adjustments Requiring the Issue of Supplementary Checks 
by Disbursing Officers.—a. In the event a disbursing officer receives a claim for 
an underpayment of less than $1, which has resulted from the issuance of a check 
for an amount less than the amount certified for payment on the related disburse- 
ment voucher, the following procedures must be observed. 

““(1) Upon verification that the claim of the payee is correct, a supplementary 
check for the amount of the underpayment will be issued. The check will be 
reported in the current month’s Statement of Depositary Account and Report 
of Checks Drawn, Standard Form No. 1148, as a check drawn for adjusting 
checking account on line 14, and with contra entry for the amount of the check 
reported on line 5 as an adjustment. In support of such entries on the State- 
ment, a memorandum or letter of explanation should be furnished with the 
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Statement citing the number of the supplementary check and the related original 
check and voucher numbers. 

(2) A copy of the memorandum or letter of explanation required as support 
of the transaction, as provided for above in subparagraph (1), should be for- 
warded immediately upon issue of the supplementary check to the Depositary 
Accounts Branch, General Accounting Office, Washington 25, D. C. Such notice 
to this Office will facilitate consideration of the original underpayment item in 
the audit, reconciliation, and adjustment of the disbursing officer’s depositary 
account.’ 

3. Other Procedures.—The procedures prescribed for effecting adjustments of 
underpayments of $1.00 or more are set forth in oa Systems Memo- 
randum No. 33, dated April 29, 1954, 33 Comp. Gen. 6 

4. Effective Date.—The provisions of this as will become effective 
with the date the provisions of Accounting Systems Memorandum No. 33 are 
applied to the disbursing agencies accounting eco 


Frank H. WE!rzeEt, 
Acting Comptroller General of the United States. 


GENERAL REGULATIONS NO. 120 
September 28, 1953 


REPORTING AND ACCOUNTING FOR UNCOLLECTIBLE RECEIVABLES 
AND DISPOSITION OF COLLECTIONS MADE BY THE GENERAL AC- 
COUNTING OFFICE 


1. Purpose-—These Regulations prescribe the procedure (1) for reporting by 
administrative agencies to the General Accounting Office, pursuant to section 
236, Revised Statutes, as amended by section 305 of the Budget and Accounting 
Act of 1921, 42 Stat. 24 (31 U. 8. C. 71), those accounts determined uncollectible 
through means available to them, (2) for removing from the formal accounting 
records of the administrative agency accounts determined to be uncollectible 
leaving under accounting control those accounts upon which collection effort is 
being vigorously pursued, and (3) for depositing collections made by the General 
Accounting Office. 

2. Responsibility of Administrative Offices for Attempting Collection.—It is the 
responsibility of each agency of the Government to take all steps possible to 
collect amounts due the United States, taking into consideration, among other 
factors, the size of the account and the cost of pursuing different types of collec- 
tion effort. With respect to the procedure relative to debts of contractors, 
attention is invited to letter of the Comptroller General to Heads of all Depart- 
ments and Agencies, B-97385, dated December 18, 1952, 32 Comp. Gen. 674, 
which shall remain in effect. All collection efforts shall be documented. Such 
documentation and the agencies’ collection procedures are subject to review by 
the General Accounting Office. Agency responsibility to collect amounts due 
the United States to the point of determining uncollectibility is in no way lessened 
by these Regulations. 

3. Reporting Uncollectible Debts to the General Accounting Office-—Upon admin- 
istrative determination of uncollectibility, only debts due the United States in 
amounts of $25 and over shall be reported to the General Accounting Office for 
further collection action except as to the following cases: 

a. Debts involving accountability for property which are required to be certified 
to the General Accounting Office by the Act of March 29, 1894, 28 Stat. 47, as 
amended (31 U. 8. C. 89, 90) shall be reported regardless of amount thereof. 

b. Upon request by an agency, transportation items of less than $25 will be 
accepted by the Transportation Division for collection action. 

No accounts, regardless of amount, should be transmitted which represent 
debts of a class heretofore reported by certain agencies merely for recording for 
possible set-off purposes, as distinguished from active collection proceedings. 

These requirements do not change in any respect the procedure set forth in 
letter of the Comptroller General to Heads of all Departments and Agencies, 
B-97385, dated August 11, 1950, relating to Notices of Exceptions in the accounts 
of certifying or disbursing officers, and nothing contained herein shall be construed 
to relieve a certifying or disbursing officer of his liability for overpayments or 
illegal payments as fixed under existing law. Determination of uncollectibility 

ont submission to the General Accounting Office should be accomplished within 
. reasonable time, generally not to exceed four months where the debt is the 
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subject of a Notice of Exception in the accounts of a certifying or disbursing 
officer and one year from the date the debt was established in other cases. How- 
ever, upon receipt of information by the administrative agency that a debtor to 
the United States is involved in bankruptcy proceedings, accounts against such 
debtor should be reported immediately, or if the accounts had been previously 
reported, notification of the bankruptcy proceedings should be submitted 
immediately. 

Reports of uncollectible accounts involving transportation items should be 
submitted to the Transportation Division, and all others should be forwarded 
to the Claims Division. Any information coming to the attention of an adminis- 
trative agency pertaining to irregularities or discrepancies involving accounta- 
bility to the United States should be reported immediately to the Office of 
Investigations. 

Accounts shall be forwarded to the General Accounting Office for further col- 
lection action in the following manner: 

a. Accounts involving accountability for property, regardless of amount, 
shall be transmitted in the form of a certification as required by the act of March 29, 
1894, as amended (31 U.S. C. 90). 

b. Accounts involving transportation items; accounts arising out of Notices 
of Exception in the accounts of certifying or disbursing officers, totaling $25 or 
more, as contemplated by letter of the Comptroller General, dated August 11, 
1950, B—97385; and other accounts for $100 and over, except those described in 
“@” above, shall be transmitted by individual administrative reports containing 
the debtor’s name and last known address and supported by correspondence 
relating to the collection efforts made by the administrative agency, together 
with documents necessary to establish the debt. 

ce. Accounts in amounts of $25 to $99.99, inclusive, except those falling under 
categories “a’’ and ‘‘b’”’ above, shall be submitted on a list showing the debtor’s 
name, together with any other identification of record, the last known address, 
the amount owing and a complete statement of the facts involved. Docu- 
mentary evidence pertaining to any item of indebtedness on this list as may be 
required in individual cases is to be furnished upon request therefor by the 
General Accounting Office. 

If any collection is received by the administrative agency against an uncol- 
lectible account submitted for collection action, the General Accounting Office 
should be so advised. 

4. Accounting for Uncollectible Accounts Receivable——Administrative depart- 
ments and agencies shall remove from their active accounts the accounts re- 
ceivable which heretofore have been or hereafter are determined to be uncol- 
lectible through means available to them. The uncollectible accounts shall be 
listed by appropriation or fund account and the listing shall be used as docu- 
mentation to support an accounting entry removing the listed uncollectible 
receivables from the formal accounting records. Uncollectible accounts should be 
listed even though they are not required to be reported to General Accounting 
Office for further action under paragraph 3 of these Regulations. No further con- 
trol and collection effort by the administrative agency is required by the General 
Accounting Office. The removal of uncollectible accounts which were determined 
to be uncollectible prior to the effective date of these Regulations, whether or not 
reported to the aus Accounting Office, should be accomplished before 
December 31, 1953. 

5. Deposit of Collections Made by General Accounting Office-—a. Deposits to 
Miscellaneous Receipts. Except as provided in sub-paragraph b of this para- 
graph, and unless otherwise specifically requested by the department or agency, 
any collections made by the General Accounting Office, including collections 
from carriers, which normally would be for credit to the paying appropriation will 
be deposited by the General Accounting Office as miscellaneous receipts without 
advice to the involved department or agency. This procedure will avoid un- 
necessary accounting for such collections in the accounts of the agency since in 
most instances these collections are not available for obligation. 

b. Deposits to the Credit of the Department or Agency. In the following instances, 
any collections made by the General Accounting Office shall be for the account of, 
and forwarded to, the department or agency involved: 

(1) Collections creditable to no year or continuing appropriations unless the 
account has been officially closed; 

(2) Collections creditable to trust, revolving, or deposit fund accounts unless 
the account has been officially closed; 
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(3) Recoveries of overpayments of duty refunds and drawbacks, and other 
a of overpayments made under the provisions of United States Customs 
aws; 

(4) Recoveries of overpayments made by the Internal Revenue Service in 
connection with tax returns; 

(5) Recoveries on debts resulting from apparent overpayments or illegal 
payments as shown by Notices of Exceptions Addressed to Accountable Officers; 

(6) Collections liquidating contractor debts on the Hold-Up List handled in 
accordance with the letter of the Comptroller General to the Heads of All 
Departments and Agencies, B—-97385, dated December 18, 1952. 

hese collections may be handled in the central or main office accounts of the 
department or agency with no attempt made to adjust the accounts of the units 
or individual field stations concerned. It is considered that the amount by which 
such action would distort the cost accounts of the stations or units affected is 
nominal and not of sufficient importance to justify the added work of carrying the 
recovery to the books of the individual field station. This Office will furnish 
appropriate administrative reference or such other references as required by 
General Regulations No. 84 and credit may be made to an appropriate account 
without reestablishing a previously removed receivable. Notation of collection 
data may be made on the listing supporting the transfer from the receivable 
account if it is administratively deemed necessary. 

6. Rescission of Contrary Instructions.—Any directive or instruction appearing 
in any decision or regulation of this Office inconsistent with the provisions of 
these Regulations will no longer be followed. 

7. Effective Date—The procedure established by these Regulations will become 
effective immediately. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 120—REVISED 
May 18, 1954 


REPORTING AND ACCOUNTING FOR UNCOLLECTIBLE RECEIVABLES 
AND DISPOSITION OF COLLECTIONS MADE BY THE GENERAL 
ACCOUNTING OFFICE 


1. Purpose-—These Regulations prescribe the procedure for (1) reporting by 
administrative agencies to the General Accounting Office, pursuant to section 236, 
Revised Statutes, as amended, 42 Stat. 24 (31 U.S. C. 71), those debts deter- 
mined uncollectible through means available to them, (2) removing from the 
accounting records of the administrative agency debts determined to be uncol- 
lectible, leaving under accounting control those debts upon which collection 
effort is being vigorously pursued, and (3) depositing collections made by the 
General Accounting Office. 

2. Responsibility of Administrative Office for Attempting Collection—It is the 
responsibility of each agency of the Government to take all reasonable steps to 
collect amounts due the United States. Each agency will develop internal pro- 
cedures to implement these Regulations, with the assistance and cooperation of 
representatives of the General Accounting Office. While no definite rule can be 
prescribed for use in all situations, either as to the amount of the debt or as to 
the collection effort to be applied, administrative policies and procedures should 
be based on consideration, among other factors, of the size of the debt and the 
cost of pursuing different types of collection effort. All collection efforts shall 
be documented. Such documentation and the agencies’ collection procedures 
are subject to review by the General Accounting Office. 

With respect to the procedure relative to debts of contractors, attention is 
invited to letter of the Comptroller General to Heads of All Departments and 
Agencies, B—-97385, dated May 18, 1954, 33 Comp. Gen. 682. 

Except as to a change in the limitation of time for reporting debts to the Gen- 
eral Accounting Office, the requirements of these Regulations do not change the 
procedure set forth in letter of the Comptroller General to Heads of All Depart- 
ments and Agencies, B—97385, dated August 11, 1950, relating to Notices of Ex- 
ceptions (Standard Form No. 1100) in the accounts of certifying or disbursing 
officers, and nothing contained herein shall be construed to relieve a certifying 
or disbursing officer of his liability for overpayments or illegal payments as fixed 
under existing law. 
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3. Reporting Uncollectible Debts to the General Accounting Office—a. Debts to 
be Reported om Determination of Uncollectibility. Upon administrative deter- 
mination of uncollectibility, which generally should be accomplished within six 
months from the date the debt is established, all debts due the United States 
shall be reported to the General Accounting Office for further collection action 
except as hereinafter indicated. However, upon receipt of information by the 
administrative agency that a debtor to the United States is involved in bankruptcy 
proceedings, any debt of the bankrupt should be reported immediately, or if 
the debt has been previously reported, notification of the bankruptcy proceed- 
ings should be promptly submitted. 

b. Debts Not Required to be Reported——(1) Debts less than $10 due from 
carriers shall not be reported. 

(2) Other debts less than $25 shall not be reported, except that those involving 
accountability for property which are required to be certified to the General 
Accounting Office by the act of March 29, 1894, 28 Stat. 47, as amended (31 
U. 8. C. 89, 90), shall be reported regardless of amount. 

(3) Debts shall not be reported when it is known that the debtor has been 
discharged in bankruptcy and that the amount due the United States was listed 
in his schedule of debts, provided no question of fraud is involved. 

(4) Debts of corporations shall not be reported when it is known that the 
debtor corporation has been dissolved and its assets have been dissipated, and 
the whereabouts of the officers and directors of the corporation are unknown. 

(5) Debts shall not be reported when the debtor is deceased and there is posi- 
tive evidence showing the decedent left no estate. 

c. Debts Due Government Corporations.—While generally debts due Govern- 
ment corporations are not required to be reported to the General Accounting 
Office, such debts may be reported for further collection proceedings, within the 
limitations prescribed above, when exhaustive efforts to collect have been unsuc- 
cessful and the corporation has reason to believe a debt might be collected by the 
General Accounting Office through means available to it. 

d. Manner of Reporting Debts to the General Accounting Office -——Debts shall be 
reported to the General Accounting Office for further collection action in the 
following manner: 

(1) Debts involving accountability for property regardless of amount, shall be 
reported in the form of a certification as required by the act of March 29, 1894, 
as amended (31 U. 8. C. 90). 

(2) All debts except those involving property accountability shall be trans- 
mitted by individual administrative reports containing the debtor’s name and 
last known address, and a complete statement of the facts involved. In addition, 
with respect to debts due from carriers; debts arising out of Notices of Exception 
in the accounts of certifying or disbursing officers; and other debts for $100 and 
over, the reports shall be supported by correspondence relating to the collection 
efforts made by the administrative agencies and documents necessary to estab- 
lish the debt. Such additional documents and correspondence shall not be fur- 
— in other cases unless specifically requested by the General Accounting 

ffice. 

(3) Reports of uncollectible debts involving carriers should be submitted to 
the Transportation Division, and all others should be forwarded to the Claims 
Division. 

4. Collections Received by Administrative Agencies After Report to the General 
Accounting Office——Except as to collections accomplished under the Hold-Up 
List procedure set forth in letter of the Comptroller General, B—97385, dated 
May 18, 1954, supra, the General Accounting Office should be notified imme- 
diately when collections are received by administrative agencies for application 
to debts previously reported to the General Accounting Office for further collec- 
tion action. 

5. Accounting for Uncollectible Debts ——Administrative departments and agen- 
cies may remove from their active accounts the accounts receivable which 
heretofore have been or hereafter are determined to be uncollectible through 
means available to them. The uncollectible items shall be listed and such list- 
ings shall be used as documentation to support their removal from the accounting 
records. These uncollectible debts should be listed even though they are not 
required to be reported to the General Accounting Office for further collection 
action under paragraph 3 of these Regulations. No further control and collec- 
1 effort by the administrative agency is required by the General Accounting 

ce. 
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6. Deposit of Collections made by General Accounting Office.—Collections made 
by the General Accounting Office will be deposited as miscellaneous receipts ex- 
cept in the following instances when they will be deposited to the credit of the 
department or agency: 

(1) Collections properly creditable to an appropriation remaining available 
either for obligation or expenditure at the time of collection, when such action is 
specifically requested by a responsible official of the agency involved and appears 
to be justified by the circumstances; 

(2) Collections creditable to no year or continuing appropriations, unless the 
account has been officially closed; 

(3) Collections creditable to special and trust receipt or expenditure accounts, 
revolving, or deposit fund accounts, unless the account has been officially closed; 

(4) Recoveries of overpayments of duty refunds and drawbacks, and other 
recoveries of overpayments made under the provisions of United States Customs 
laws; 

(5) Recoveries of overpayments made by the Internal Revenue Service in 
connection with tax returns. 

Collections falling under the five exceptions set forth above may be recorded 
in the central or main office accounts of the department or agency with no attempt 
made to adjust the accounts of the units or individual field stations concerned. 
It is considered that the amount by which such action would distort the cost 
accounts of the stations or units affected is nominal and not of sufficient impor- 
tance to justify the added work of carrying the recovery to the books of the indi- 
vidual field station. In connection therewith, the General Accounting Office 
will furnish appropriate accounting information or such other administrative 
references as requested by the agencies involved in their administrative reports 
or as agreed upon by the agencies and this Office. 

No advice of collections deposited as miscellaneous receipts will be furnished 
the administrative &gency except when the collections involve Notices of Excep- 
tions or the final collection action on items included on the Hold-Up List. 

7. Effect of These Regulations on Prior Regulations.—Nothing contained in 
these Regulations shall be construed as modifying or rescinding any part of 
General Regulations No. 50, 5 Comp. Gen. 1058, or supplements thereto. 

8. Exceptions to These Regulations Exceptions to the provisions of these 
Regulations may be made only in specifically authorized instances. 

9. Effective Date-——The procedure established by these Regulations will be- 
come effective immediately. 

Frank H. WEITZEL, 
Acting Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 19 
Supplement No. 1 
December 8, 1953 


CLAIM FOR REIMBURSEMENT FOR EXPENDITURES ON OFFICIAL 
BUSINESS 


1. Accounting Systems Memorandum No. 19, dated October 18, 1951, 31 Comp. 
Gen. 784, entitled ‘Reimbursement to Employees for Expenses Incurred in the 
Use of Taxicabs within Designated Post of Duty,” and Standard Form No. 1164, 
“Claim for Reimbursement for Taxicab Expenses,” are revised to include all 
modes of transportation used in the local travel of Government employees (when 
not subject to reimbursement for such expenses on Standard Form No. 1012— 
Revised, Travel Voucher) and to provide for reimbursement for other expenditures 
of personal funds while on official business. 

2. The title of Standard Form No. 1164 is revised to “Claim for Reimbursement 
for Expenditures on Official Business” and the size changed to 8 x 10% inches. 
Copy of the form is attached hereto. 

3. The procedures set forth in Accounting Systems Memorandum No. 19 will 
continue to be followed insofar as they do not conflict with the provisions of this 
Supplement. All references to the use of taxicabs in the said memorandum shall 
be understood as referring to all modes of local transportation. 

4. The provisions of this Supplement are effective immediately. 

5. In the interest of economy, current stocks of Standard Form No. 1164 should 
continue to be used until exhausted, in those instances where only taxicab service 
is employed. 

Linpsay C. WARREN, 
Comptroller General of the United States. 
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STANDARD FORM NO. 1164—REV. 


Form prescribed by Subvoucher No. 
Comp. Gen., U. 8. Date filed 
December 8, 1953 

(A. 8.M No. 19, Supp. No. 1) 


CLAIM FOR REIMBURSEMENT FOR EXPENDITURES ON OFFICIAL 
BUSINESS 


Type of expenditure: (check) 
(a) Local Travel: (*) 0 (b) Telephone or Telegraph: 0 
(Indicate on lines below, by using applicable letter, the type of expenditure.) 


Pies 
Date From— To— ae Tip Total 























Miscellaneous expenditures: (Specify in detail) 


I certify that this claim is correct and proper and that payment or credit has not been received 
Date ceed a 
(Signature of claimant) 


Approved, as advantageous to the Government, Payment received: 
for $ Tass 


(Signature) 


(Approving officer) 
Date__ 19 


eis 


ACCOUNTING CLASSIFICATION 


(*) i private automobile is used, indicate speedometer readings at beginning and end ‘of trip, under columns 
“ From” and“ To,” respectively 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 29 
July 8, 1953 


CAPITAL TRANSFERS FROM REVOLVING FUNDS 


1. Purpose-—This Memorandum defines capital transfers and prescribes the 
accounting for such transfers from revolving funds, including the funds of Gov- 
ernment corporations, into receipt accounts designated to record capital transfers. 

2. Definition of Capital Transfers.—Capital transfers are deposits to Miscel- 
laneous Receipts which represent either the repayment of Government investment 
in a revolving fund, or the distribution of earnings of a revolving fund. The 
following conditions must be fulfilled under this overall definition: 

a. — must be effected from a revolving fund (4000-series expenditure 
account). 

b. Transfers must be reflected on the books of the revolving fund as a dis- 
tribution of earnings or repayment of Government investment (charges to expenses 
are not capital transfers). 

3. Capital Transfer Receipt Accounts.—All capital transfers shall be credited to 
receipt accounts, designated for that purpose by Treasury Department, within 
the dividend and earning series of accounts (1500-series) for distribution of 
earnings and the realization upon loans and investment series of accounts (3300- 
series) for repayments of the Government’s investment. Only deposits comply- 
ing with the definition of capital transfers in paragraph 2 may be recorded in 
these accounts. 

4. Special Handling.—Checks drawn to effect capital transfers shall be sent or 
delivered to the Division of Investments and Deposits, Treasury Department, for 
deposit and credit to the appropriate capital transfer receipt account. In order 
to assure this special handling, those agencies submitting Standard Forms No. 
1166 to the Chief Disbursing Officer, Treasury Department, shall name the payee 
as the Treasurer of the United States and direct the Chief Disbursing Officer to 
“Forward Check to Division of Investments and Deposits for Credit to Capital 
Transfer Account .’ Arrangements for the transmission or delivery to the 
Division of Investments and Deposits of checks drawn by other than the Chief 
Disbursing Officer to effect capital transfers shall be made by the responsible 


agency. Checks drawn to accomplish capital transfers near the end of the fiscal 
year should be drawn sufficiently early in order that arrangements can be made 
for their deposit within the same fiscal year. 

5. Effective Date-——The procedure established by this Memorandum is effective 
as of July 1, 1953. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 30 
January 11, 1954 


STANDARD FORMAT FOR REPORTING CHECK SERIES USED 


1. Purpose.—The purpose of this Memorandum is to provide for the standard 
reporting to the General Accounting Office of check series used each accounting 
period by all disbursing officers drawing checks on the Treasurer of the United 
States. 

2. Format Prescribed.—There is hereby prescribed for use by all disbursing 
officers a standard sized (8 x 10% in.) format to be titled Report of Checks Issued 
(specimen attached) which will be used to report the check series used for checks 
issued in each monthly accounting period. The format is self-explanatory and 
requires the showing of the inclusive check numbers used during the accounting 
period. Space has been provided for the showing of any and all breaks in the 
check series to allow for skips in issue during the month or other disposition of 
check stock that might occur. 

3. Distribution of Form.—The Report of Checks Issued will be submitted with 
and in support of the Statement of Depositary Account and Report of Checks 
Drawn, Standard Form No. 1148. The form will be dated and signed by the 
disbursing officer as his official report. 

4. Effective Date-—The provisions of this Memorandum are to be effective with 
the date of its issue. 

Linpsay C. WARREN, 
Comptroller General of the United States. 
Attachment 
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REPORT OF CHECKS ISSUED 
(CHECK NUMBER SERIES) 





(Name of disbursing officer) c ~~ (Disbursing symbol) _ 


- (Location) ~ (issue month) 


CHECK NUMBER SERIES USED 


Beginning check No Ending check No. 











- (Signature) 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 31 
January 18, 1954 


DIRECT DEPOSIT BY ADMINISTRATIVE AGENCIES 


1. Purpose-—This Memorandum is directed to administrative agencies utilizing 
the facilities of the Division of Disbursement, Treasury Department, and es- 
tablishes certain uniform requirements, coordinate with regulations of the Treas- 
ury Department, regarding the deposit of collections in the account of the Treas- 
urer of the United States, including both deposits for credit to disbursing officers’ 
checking accounts and deposits for covering into the Treasury. This Memoran- 
dum summarizes certain requirements of the Treasury Department but for com- 
oo? details administrative agencies must refer to Treasury Department Circular 
No. 937, dated January 18, 1954. 

a. Heretofore, collections received by certain administrative agencies have been 
deposited by them directly in Federal depositaries, under procedures generally 
referred to as ‘direct deposits’; other agencies have transmitted their collections 
to related disbursing offices of the Division of Disbursement for the making of 
deposits through the facilities of such disbursing offices. 

b. The Treasury Department and the General Accounting Office have de- 
termined that during the fiscal year 1954, direct deposit procedures will be ex- 
tended to all administrative agencies to which this memorandum is applicable. 
Arrangements to this end will be made with each agency by the Bureau of Ac- 
counts, Treasury Department, jointly with the Accounting Systems Division of 
this Office, and the procedures outlined herein will become effective for each agency 
when such arrangements have been made. 

2. Accounting Control over Collections—Agencies receiving collections are 
responsible for placing collections under appropriate accounting control promptly 
upon receipt. Such control record, as a minimum, will be maintained to disclose 
(a) collections which have not yet been deposited; and (b) any deposits which 
have not yet been acknowledged by the depositary as credited in the account of 
the Treasurer of the United States. (This will be a separate control from that 
maintained in connection with bid deposits or similar collections, which are not 
deposited in the Treasury.) 

3. Collection Schedules—With the discontinuance of the submission of col- 
lections to the disbursing offices, and in the light of the procedures outlined below 
providing for the use of copies of certificates of deposit to support the accounts 
current of the disbursing officers, collection schedules (e. g., Standard Form 
Nos. 1044 and 1159) will no longer be required. Collecting agencies, however, 
may continue to prepare such schedules if needed for their own internal processes. 

4. Extended Use of Certificates of Deposit in lieu of Collection Schedules.— 
Certificates of dgposit will be prepared by collecting agencies in accordance with 
regulations of the Treasury Department to show a classification of (1) repayments 
and available receipts according to appropriation and fund symbols on Standard 
Form No. 209; and (2) unavailable receipts according to receipt symbols on 
Standard Form No. 201. Such classifications also are required by the Treasury 
Department for debit voucher charges for uncollectible checks (Treasury Form 
5504) pertaining to each type of certificate of deposit form; however, this infor- 
mation is not needed by depositaries in connection with uncollectible items 
regarding deposits on Standard Form No. 209. Copies of confirmed certificates 
of deposit and debit vouchers. for uncollectible checks and other documents will 
be handled by depositing agencies in the manner outlined below. In this con- 
nection, the specified copies will be delivered promptly by each depositing agency 
to the disbursing office of the Division of Disbursement with which it has an ac- 
count current relationship. These actions must be expedited in order to preclude 
differences in the reconciliation of accounts current with the administrative ac- 
counts and in the reconciliation of disbursing officers’ checking accounts. 

a. Certificate of Deposit, Standard Form No. 209.—The depositing agency will 
submit the confirmed duplicate (green) and triplicate (white) copies of this form 
to the Treasury disbursing office and will retain the confirmed quadruplicate. 

(1) The disbursing officer will return the duplicate copy to the depositing agency, 
showing the period of account in which taken up by the Treasury disbursing office. 
The triplicate will be retained by the disbursing officer to support his checking 
account and the credits to the appropriation or fund accounts. 

(2) Depositing agencies will assemble the duplicate copies returned by the 
Treasury disbursing office for attachment to the monthly account current state- 
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ments of appropriations and funds, in support of the amounts of repayments and 
available receipts reported. 

b. Uncollectible Items Pertaining to Certificate of Deposit, Standard Form No. 
209.—In those instances when items deposited on Form 209 become uncollectible, 
the depositing agency will prepare a separate schedule for each debit voucher 
received from the depositary. he form to be used for this purpose may be either 
Treasury Form RO 188 (Schedule of Uncollectible Checks) or Standard Form No. 
1044 (Schedule of Collections) with the title of the form changed to read ‘‘Schedule 
of Uncollectible Checks.’”’ The schedule, as a minimum, will cite (1) the debit 
voucher by date, (2) the disbursing officer’s symbol, (3) the total amount charged 
and a classification —e to appropriation or fund symbol, with the designa- 
tion ‘Available Receipts” where applicable. The signed original of the schedule 
of uncollectible checks wud the duplicate copy of the debit voucher received 
from the depositary will be submitted to the Treasury disbursing office and a 
copy of the schedule retained by the depositing agency. 

(1) The original of the schedule will be returned by the disbursing officer to 
the depositing agency, showing the period of account in which taken up by the 
Treasury disbursing office. The debit voucher copy will be retained in support 
of the disbursing officer’s checking account and the charge to the appropriation 
or fund account. 

(2) Depositing agencies will assemble the originals of the schedules of uncol- 
lectible checks returned by the Treasury disbursing office for attachment to the 
monthly account current statements of appropriations and funds, in support of 
the charges reported. 

c. Certificate of Deposit, Standard Form No. 201.—The depositing agency will 
submit the confirmed triplicate (white) copy of this form to the Treasury dis- 
bursing office and will retain the confirmed quadruplicate. 

(1) The Treasury disbursing office will continue to prepare the monthly listing 
on Treasury Form 1675 showing certificate of deposit date, deposit number, and 
amount of deposit in support of the miscellaneous collections reported on the 
account current statement. 

d. Uncollectible Items Pertaining to Certificate of Deposit, Standard Form No. 
201.—In those instances when items deposited on Form 201 become uncollectible, 
the depositing agency will prepare, and retain for its own administrative needs, 
a separate schedule for each debit voucher in the same manner as described in 
sub-paragraph 4b. In these cases, the original schedule will not be forwarded 
to the Treasury disbursing office. However, the duplicate copy of the debit 
voucher will be submitted to the Treasury disbursing office. 

(1) The amounts of uncollectible Form 201 items will be itemized separately 
on the monthly Treasury Form 1675 prepared for miscellaneous collection items 
referred to above. 

5. General——The Treasury Department has indicated that the advice and 
assistance of the Chief Disbursing Officer and regional disbursing officers of the 
Division of Disbursement are available to all administrative agencies in establish- 
ing deposit practices conforming with the Department’s regulations. Each ad- 
ministrative agency is requested to take the steps necessary to assure effective 
direct deposit practices. The goal of the Treasury Department and this Office 
is to have such practices completely in effect for all administrative agencies to 
which this Memorandum applies by not later than July 1, 1954. It is largely in 
anticipation of this goal that the Treasury Department is considering possible 
future simplifications in the preparation and handling of certificates of deposit. 


Frank H. WEITZEL, 
Acting Comptroller General of the United States 


ACCOUNTING SYSTEMS MEMORANDUM NO. 32 
April 13, 1954 


REAL PROPERTY ACCOUNTS AND RECORDS 


1. Purpose-—The purpose of this Memorandum is to establish general guide- 
lines for the establishment and maintenance of accounts and related detailed 
records on the real property holdings of the Federal Government. 

Accounting for real property should be considered as a part of any overall 
system development work in any agency of the Government and will also be 
included in any property accounting surveys conducted jointly by General 
Services Administration and the General Accounting Office. 
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This will also conform with the request of the Senate Committee on Appro- 
priations, contained in its Report No. 237, dated May 12, 1953, covering the 
First Independent Offices Appropriation Bill, 1954, 67 Stat. 298, for the General 
Accounting Office “* * * to work out and put into operation the necessary 
accounting and reporting procedures * * * ” for the maintenance of an inventory 
of Federal real estate on a current basis. 

2. Property Classification—The accounts and the accounting records for fixed 
assets should separately reflect (a) real property (land, land improvements, build- 
ings and other structures) and (b) other fixed assets (machinery, equipment, 
furniture and fixtures). 

3. Agency Responsibility for Maintenance of Real Property Records.—Real 
property records should be maintained by the agency which controls the use of 
such property, i. e., the agency having the authority to assign and reassign the 
space or use of such property. The following are examples of holding agencies 
which should maintain real property records: 

a. For an office building or warehouse occupied by a Federal agency or agencies, 
upon determination by GSA, and for which GSA is responsible for elevator and 
guard service and for cleaning and maintenance, GSA is the holding agency. 

b. In case of special purpose buildings, such as Coast Guard stations, military 
reservations, hospitals, and prisons, those agencies or bureaus thereof having 
control of building management and operations, including authority to assign or 
reassign space in such buildings, will be considered as the holding agencies. 

4. Accounting Integration of Real Property Records.—Holding agencies should 
arrange to maintain control over their real property holdings through keeping 
records thereon in monetary values as part of the accounting system. Ordinarily, 
a single set of detailed records can best serve as support for the accounts and con- 
stitute the property record to meet operating and management purposes. It is 
not proposed that agencies establish the cost of land (where such costs are not 
already in the accounts) for (a) trust properties, (b) public domain, (c) lands 
reserved or withdrawn from public domain for national forests, parks or other 
conservation purposes, and (d) land acquired for historical sites other than by 
purchase. 

5. Real Property to be Accounted for on Basis of Cost—Real property should be 
accounted for at cost. If cost is not reasonably ascertainable, estimated cost 
(preferably at date of acquisition) should be used. 

Frank H. WeE!rzeEt, 
Acting Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 33 
April 29, 1954 


ACCOUNTING FOR CHECK ISSUE DISCREPANCIES OF $1.00 OR MORE 
BY DISBURSING OFFICERS 


1. Purpose-—This Memorandum prescribes the procedures to be observed 
by all Disbursing Officers of the U. S. Government for the maintenance and 
rendition of accounts disclosing amounts receivable and payable by reason of 
possible subject discrepancies in the drawing of checks on the Treasurer of the 
United States. The procedures concerning the adjustment of small check issue 
discrepancies (less than $1.00) in the accounts, as prescribed by General Regula- 
tions No. 119, dated September 28, 1953, 33 Comp. Gen. 663, will remain in 
effect. 

2. Check Issue Discrepancies Defined.—The term ‘‘check issue discrepancies” 
as used herein pertains to differences of $1.00 or more, representing any difference 
which might occur between a check, as drawn and released, and the certified 
voucher pursuant to which it was drawn. Hence, the discrepancies relate to 
actions for which disbursing officers are accountable, as distinguished from pay- 
ments wherein the vouchers were in error, the checks having been drawn in exact 
accordance with the vouchers as certified for payment. 

a. Examples of such discrepancies are: 

(1) A check which is drawn and paid in an amount differing from the amount 
charged to an appropriation or fund as vouchered. 

(2) A check issued and paid in favor of a payee other than the payee vouchered. 
This may result from an inscription error or the voiding of the wrong check. 

(3) A check which should have been voided because the amount was not 
included in the voucher total as charged to an appropriation or fund, but which 
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was handled as a canceled check for repayment; conversely, a check which should 
have been canceled but was voided without repayment to the account against 
which it was drawn. 

(4) A duplicate or substitute check which is issued in connection with a non- 
receipt claims case, wherein it develops that the original check had been processed 
for cancellation or as a voided check by the disbursing officer, and a duplicate or 
substitute check was not in order. 

b. Disbursing officers are responsible for maintaining the controls and safe- 
guards necessary to assure the drawing of checks in strict conformity with vouchers 
as certified. Nothing contained in this Memorandum is intended to apply to 
improperly prepared checks which, through the proper exercise of these controls 
and safeguards, are detected in the disbursing process before release to the payees 
and which are therefore treated as spoiled and proper replacement checks actually 
issued in conformity with the vouchers. 

c. The term “check issue overdraft’’ as used hereinafter refers to any difference 
of $1.00 or more for which the disbursing officer is accountable and which requires 
recovery of funds by collection or by supplemental charge to an appropriation or 
fund. 

d. The term “check issue underdraft’”’ as used hereinafter refers to any difference 
of $1.00 or more which requires issuance of a supplemental check to an underpaid 
payee or repayment to an appropriation or fund. 

3. Account Established for Check Issue Overdrafits——Each disbursing officer 
will establish an account entitled ‘Accounts Receivable, Check Issue Overdrafts”’ 
as part of his accountability accounts along with such accounts as ‘Disbursing 
Cash on Hand,” “Advances to Agent Officers,”’ etc. 

4. Account Established for Check Issue Underdrafts——The Treasury Depart- 
ment, Bureau of Accounts, has established deposit fund account — X6999, 
“Accounts Payable, Check Issue Underdrafts” (with the symbol prefix of the 
disbursing agency). 

5. Documenting Check Issue Overdrafts and Underdrafis—As soon as the dis- 
bursing officer is on notice concerning a check issue discrepancy, a Journal Voucher, 
Standard Form No. 1017G (or a comparable form) will be prepared for each 
check involved. 

a. Action to account for a check issue discrepancy should not be deferred 
pending receipt of periodic Proofs of Depositary Balance and related notices of 
difference issued by this Office as a result of the reconciliation of checking accounts. 
Action to recognize and record the discrepancy should be taken as soon as the 
facts have been determined to the satisfaction of the disbursing officer. Notice 
of the discrepancy may be made known to the disbursing officer under a variety 
of circumstances, such as those outlined below. Any discrepancy not disclosed 
in advance of the receipt of the Proof of Depositary Balance will be recognized 
and recorded by the disbursing officer on the basis of the Notice of Difference, 
GAO Forms 5053 or 5054, furnished by this Office. 

(1) Notification from the Treasurer of the United States or a Federal Reserve 
Bank regarding a difference between the written and punched amounts of card 
checks received for payment. Upon investigation, such notifications may dis- 
close a check issue overdraft or underdraft. 

(2) In the processing of claims regarding non-receipt of a check, it may be 
determined that the check had been drawn to the wrong payee, with a resulting 
overdraft and underdraft. 

(3) Through the internal disbursing processes, it may be ascertained, after 
checks have been mailed, that a check intended to be voided was released or the 
wrong check voided. (In this connection, prompt action should be taken to 
request return of the check mailed in error.) 

(4) Information which may be received from payees concerning possible over- 
payments or underpayments. 

In any case where the discrepancy information is disclosed as the result of a 
returned check and the condition can be remedied by spoiling the check and writ- 


ing a proper replacement, the accounting adjustments described below will not 
be made. 
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6. Accounting Entries for Discrepancies and Distribution of Accounting Docu- 
ments.—The accounting entries to be shown in the “debit” and “‘credit’”’ columns 
of the journal voucher are as follows: 


Debit Credit 
For Overdrafts 03.20 “Accounts Receivable 03.11 “Disbursing Officer’s 
Check Issue Overdrafts’”’ Checking Account” 
For Underdrafts 03.11 “Disbursing Officer’s Deposit Fund—X6999, ‘‘Ac- 
Checking Account”’ counts Payable, Check Issue 
Underdrafts” 


Nore: Except for the Deposit Fund account symbol number, the account 
numbers shown here are for illustrative purposes only. 


a. A complete explanation of the correction will be shown in the space provided 
on the form, including a description of the check and citation to the related 
voucher. 

b. Copies of the journal voucher forms will be used for the following purposes: 

(1) The original will be attached to the disbursing officer’s account current in 
support of (a) the accounts receivable (03.20) account, in the case of an overdraft; 
or (b) the accounts payable account (—X6999) in the case of an underdraft. 

(2) The first carbon copy will be attached to the disbursing officer’s Statement 
of Depositary Account (Standard Form No. 1148) in support of (a) the reduction 
of the check book balance included in adjustments on line 16, in the case of an 
overdraft; or (b) the increase in the check book balance included in adjustments 
on line 5, in the case of an underdraft. 

(3) Two copies will be placed in a file serving as the disbursing officer’s official 
subsidiary record of the uncleared differences comprising the balance of (a) ac- 
counts receivable, or (b) accounts payable, and as the current operating record 
for the required corrective actions (e. g., effecting collection, issuing supplemental 
checks, ete.). Before processing a journal voucher to account for a discrepancy 
on the basis of a Notice of Difference (GAO Form 5053) received from this Office, 
reference will be made to this file to determine whether the necessary accounting 
action had already been taken. 

7. Accounting for Collections and Payments Made to Clear Outstanding Dis- 
crepancies.—a. Clearance of Accounts Receivable. (1) Cash collections received 
to clear amounts of overdrafts held in Accounts Receivable will continue to be 
deposited into the checking account concerned, with credit to the Accounts 
Receivable account (03.20). 

(2) In those cases when it is determined that the overdraft was due to an 
undercharge to an appropriation or fund and the item is to be cleared by a sup- 
plementary certified voucher charging the appropriation or fund, the proceeds 
of the voucher will be credited to the Accounts Receivable account (03.20). 

b. Clearance of Accounts Payable—(1) Upon determining that a payee is en- 
titled to the amount of a check issue underdraft, the disbursing officer will certify 
a Standard Form No. 1047, or other approved form of refund voucher, for charge 
to the deposit fund account —X6999. The voucher and check issued will be 
recorded in the disbursing officer’s accounts and reflected in the account current 
and statement of depositary account in the regular manner. 

(2) Upon determining that the amount of an underdraft is due an appropria- 
tion or fund, rather than a payee, by reason of the fact that the appropriation or 
fund had been overcharged, a Standard Form No. 1097—Revised, “Voucher and 
Schedule to Effect Correction of Errors,” or a comparable approved voucher ad- 
justment form, will be certified by the disbursing officer for charge to the deposit 
fund account —X6999, and credit to the appropriation or fund concerned. A 
copy of the adjustment voucher form will be furnished the administrative agency 
or office whose accounts are affected. 

c. Clearance of Subsidiary Account Files.—On the basis of the foregoing clear- 
ance actions, the two file copies of the journal voucher will be removed from the 
files and noted with one of the appropriate legends as illustrated below: 


See CD No. ; 
See Check No. UMNO sk i 
See adjustment voucher No. ___, dated : 


One copy of the journal voucher will accompany the disbursing officer’s State- 
ment of Depositary Account and Report of Checks Drawn, Standard Form 
No. 1148, submitted at the close of the accounting period and the other copy will 
be placed in a closed file for the account. If the check issue discrepancy has 
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been taken into the disbursing officer’s accounts on the basis of GAO Forms Nos. 
5053 or 5054, the original of such form should be attached to the related journal 
voucher covering the adjustment, which form is submitted in support of the entry 
on lines 5 or 16 of the Standard Form No. 1148. 

8. Effective Date-—-The procedures prescribed under this Memorandum are 
to become effective no later than June 1, 1954. Disbursing agencies that may 
be in a position to adopt the procedures at the beginning of any month prior to 
June 1954 are requested to make such arrangements. All known outstanding 
check issue discrepancies, as of the date the procedures prescribed herein are 
adopted by the disbursing agency, will be documented and picked up in the ac- 
counts of the disbursing officers as outlined above. 

Frank H. WeE!TzeEt, 
Assistant Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 34 
May 17, 1954 


ELIMINATION OF INDIVIDUAL APPROPRIATION AND FUND BALANCES 
FROM DISBURSING OFFICERS’ ACCOUNTS 


1. Purpose-—The purpose of this Memorandum is to establish the effective 
date for procedural changes announced in Treasury Circular No. 945, dated May 
11, 1954, insofar as it pertains to the elimination of individual appropriation and 
fund balances from the records and reports of disbursing officers. his Memo- 
randum does not apply to the Post Office Department and Government Corpora- 
tions which do their own disbursing. 

2. Effect upon Administrative Agency Accounting Procedures.—By the elimina- 
tion of balances of appropriations and funds from the records and monthly state- 
ments of disbursing officers, agencies will no longer request transfers of funds 
between funding officers and disbursing stations or between disbursing stations. 

The elimination of funding processes according to individual appropriations 
and funds in disbursing accounts emphasizes the responsibility of each agency to 
maintain as part of its accounting system the controls necessary to assure com- 
pliance with limitations on expenditures and obligations. Since accounting re- 
quirements will vary among agencies having field operations, uniform control 
procedures are not prescribed herein. However, in order to assure conformance 
with requirements for integration with the Treasury Department, changes in 
internal agency regulations or instructions in this regard should be discussed with 
the Accounting Systems Division of this Office. 

3. Reconciliation of Accounts——Disbursing officers will continue to render 
accounts current and supporting statements at such administrative levels as may 
be required by the agencies which they serve. Such supporting statements will 
show transactions for the period classified as heretofore according to individual 
appropriation and fund accounts. Amounts of appropriation warrants according 
to individual appropriations and related transfers of funds referred to in paragraph 
2 above will no longer be included in the transactions handled by disbursing officers 
and such statements will not show opening and closing balances of individual 
appropriations and funds. Central offices and field stations of administrative 
agencies will reconcile their accounts with these statements supporting the ac- 
counts current on the basis of the transactions classified for the period 

The Division of Central Accounts, Treasury Department, will continue to 
maintain a summary account for each appropriation and fund showing its undis- 
bursed balance on the basis of appropriation warrants issued and the summary 
totals of transactions reported in the statements supporting accounts current. 
As of the close of each month, the Division of Central Accounts will furnish to 
each agency a summary statement for each appropriation and fund account 
showing opening balance, classified transactions for the period (with disbursing 
symbol and administrative accounting office identifications) and closing undis- 
bursed balance. In addition to the reconciliations at the operating levels with 
the statements supporting accounts current, these summary statements will be 
used centrally by the agencies to determine that their consolidated accounting 
results are integrated with the consolidated accounting results of the Treasury 
Department. 

4. Interim Procedure-—The procedures herein prescribed represent an interim 
step in the direction of the objectives set forth in Treasury Department Circular 
No. 945. Other contemplated changes of procedure affecting accounts current 
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and supporting statements will be made effective later in the fiscal year 1955, 
including such matters as (a) elimination of appropriation transfers (Form 1151) 
from accounts of disbursing officers; and (b) classification of unavailable special 
and trust receipts and miscellaneous receipts according to individual receipt 
accounts in the statements supporting accounts current. 

5. Disbursing Officers’ Accounts—Pending adoption of other procedures con- 
templated in Treasury Department Circular No. 945 regarding the maintenance 
of disbursing officers’ checking accounts on the basis of disbursing limitations 
established by administrative action of the Treasury Department, (a) the full 
amount of appropriations will continue to be placed to the credit of the designated 
funding officers; (b) amounts of repayments, deposit funds and available receipts 
will continue to be credited to checking accounts; and (c) Form 1151 transfers 
will continue to be processed in disbursing accounts for appropriate adjustment 
of checking account balances. The full amount of appropriation warrants 
credited to funding officers on the books of the Treasurer of the United States 
will be shown by the funding officers as a credit to a summary account for undis- 
bursed appropriations and funds at the overall level of the disbursing symbol. 
Fund transfers to disbursing stations’ checking accounts will be in total, based 
on estimates made by the funding officer, and will, likewise, be credited in the 
disbursing station accounts to a summary account for undisbursed appropriations 
and funds at the overall level of the disbursing symbol. 

6. Effective Date—The provisions of this Memorandum will be effective July 
1, 1954. However, upon application by an agency which does its own disbursing, 
a temporary extension of time will be granted where justified. 

Frank H. WEITZEL, 
Acting Comptroller General of the United States. 


PLACING OF LONG DISTANCE TELEPHONE CALLS 


[A-13067] 
Marcu 10, 1954. 


To the Heads of Departments, Independent Establishments, and Others Concerned: 

Since the use of Wide Range Dialing for placing of long distance calls on Gov- 
ernment telephones has resulted in agencies being billed for toll calls which cannot 
be identified, it appears that agency heads should issue instructions governing the 
placing of long distance telephone calls. 

It is recommended that persons authorized to place long distance telephone 
calls be advised that such calls must be placed through the switchboard operator 
even though it may be possible to dial the desired number. This will enable the 
billed agency to identify each call and will provide a record to permit the certifica- 
tion required by law. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


USE BY THE BELL SYSTEM OF REGULAR CUSTOMER TOLL STATEMENT 
IN BILLING GOVERNMENT ACCOUNTS FOR AUTOMATICALLY RE- 
CORDED TELEPHONE MESSAGES 


[A-13067] 
JUNE 25, 1954. 
To Heads of Departments, Independent Establishments, and Others Concerned: 


With the introduction of customer toll dialing in the Bell Telephone System, 
detailed records of toll messages are automatically perforated on paper tapes in 
a central recording location. From this paper tape an IBM punched card record 
for each toll message is automatically prepared, and the ensuing accounting 
operations including the preparation of customers’ toll statements are performed 
on standard IBM machines. These mechanically prepared toll statements, which 
contain the same information furnished other customers, will show the date, the 
place called, and the charge for each toll message. 

The General Accounting Office has advised the American Telephone and Tele- 
graph Company that it has no objection to the use of IBM prepared toll state- 
ments in billing departments and agencies of the Government provided that 
records showing the initial period in minutes, the additional minutes, and the 
applicable rates are made available to representatives of this Office when neces- 
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sary, and that this Office is kept advised of the codes used on toll statements to 
identify the stations called. 
Frank H. WE!rTzeEL, 
Acting Comptroller General of the United States. 


DEBARMENT OF BIDDERS 


[A-84347] 


Juty 31, 1953. 
To the Heads of Departments and Agencies Concerned: 


Under a decision of the Comptroller General, 14 Comp. Gen. 313, it has here- 
tofore been required that administrative agencies submit to the General Account- 
ing Office copies of notices of debarment action taken against firms or individuals, 
showing the reasons for the debarment with a statement of the specific instances 
of the bidder’s dereliction. This information provided the means of establishing 
a consolidated record in this Office of debarred bidders, which in past years was 
utilized to a considerable degree in conjunction with the centralized audit of 
expenditures and receipts. 

With the extension of comprehensive and site audit programs in a number of 
the large Bureaus and Agencies as well as its application to certain activities of 
other Agencies, the maintenance of a consolidated list of debarred bidders is no 
longer a requirement of this Office. With respect to all audits performed at the 
site, it will be the practice of General Accounting Office representatives to make 
reference when necessary to “Ineligible Lists” .maintained by the respective 
agencies. As to the Agencies not yet assigned for comprehensive or site audit, 
it has been established that any debarment information applicable to such 
agencies which may be required by this Office in the future, may be obtained 
from the General Services Administration in accordance with the provisions of 
section 207.00 of Chapter II of Title 1, Personal Property Management Regu- 
lations of the General Services Administration. 

In view of the foregoing, you are advised that the furnishing of copies of notices 
of debarments to the General Accounting Office may be discontinued. 


E. L. FisHer, 
Acting Comptroller General of the United States. 


[B-97385] 


May 18, 1954. 

To Heads of All Departments and Agencies: 

It is a recognized policy that each department and agency of the Government 
has a primary responsibility for the collection of debts due the United States 
which arise out of its activities; also, that each department and agency has a 
responsibility to cooperate and assist in the collection of debts due the United 
States of which it has knowledge, and which arose out of the activities of any 
other department or agency. Appropriate procedures to effectuate this policy 
will not only aid the departments in the discharge of their responsibility but will 
also assist the General Accounting Office in its debt collection activities and in 
the discharge of its responsibility of supervising the collection of amounts due 
the United States. The purpose of this letter, therefore, is to extend to all 
departments and agencies the following procedures with respect to the recovery 
of amounts in which contractors are found to be indebted to the United States: 

1. Each department will maintain adequate procedures to preclude duplicate 
collection action and guarantee and most effective means of timely collection of 
debts known to be due the United States. If an agency to whom a contractor 
is indebted has knowledge that the debtor contractor has a payment due from 
another agency, request will be made upon such agency to withhold from the 
debtor contractor and remit to the requesting agency an amount sufficient to 
cover the indebtedness. (Checks for this purpose will be drawn as indicated in 
paragraph 3 hereof.) 

2. Upon failure to effect collection within a reasonable period, generally not 
to exceed 180 days from the date the debt is established, the indebtedness will 
be reported to the General Accounting Office, consistent with the procedures 
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established by General Regulations No. 120, Revised, dated May 18, 1954, 33 
Comp. Gen. 669. Simultaneously, it will be the responsibility of each department 
to furnish the names of the indebted contractors and the amounts of their debts to 
the Department of the Army for inclusion on the Hold-Up List—the list of in- 
debted contractors which that Department has consented to prepare for all de- 
partments and agencies. However, no item of less than $25 will be reported to the 
Department of the Army. Information that the indebtedness has been referred 
to the General Accounting Office should be indicated on the list. 

3. Generally, checks to liquidate an indebtedness shall be drawn payable to 
the “[contractor’s name] or Treasurer of the United States” and will be trans- 
mitted to the department to which the amount is due, if collection is pursuant to 

aragraph 1, or to the General Accounting Office if report of the indebtedness 
- been made pursuant to paragraph 2, and shall be accompanied by a statement 
sufficient to identify the indebtedness against which it is to be applied. If the 
setoff involves more than one department or agency, checks will be drawn to 
cover each such indebtedness. In the event the amount due the contractor 
exceeds the amount of the debt an additional check for the balance due will be 
drawn in favor of and forwarded directly to him. 

4. The agency making the deduction shall furnish advice of collection action 
to the contractor-debtor and to the creditor-agency in all cases covered by para- 

raph 3 above. Also, the creditor-agency will furnish appropriate advice to the 
ffice, Chief of Finance, Department of the Army, in order that necessary revi- 
sions may be made on the Hold-Up List. 

5. After cases have been reported to the General Accounting Office and final 
collection action is taken therein, or a determination is made that further collec- 
tion action is unwarranted, the General Accounting Office will give appropriate 
notice to the creditor-agency who will initiate any action required with respect 
to the Hold-Up List. 

6. Agencies reporting the names of indebted contractors for Hold-Up List 
action shall cause such names to be removed from the list when the debts are 
less than $1,000 and the names have appeared thereon for twelve months follow- 
ing the date the debts were reported to the General Accounting Office, even 
though collection has not been made. However, names may be retained on the 
list for a longer period when warranted by the facts and circumstances. Periodic 
screening of the Hold-Up List shall be made by the participating departments 
and agencies to accomplish this purpose or to reinstate the names of the debtors 
thereon upon proper request therefor. 

7. Upon receipt in the General Accounting Office of a check in liquidation of 
an item on the list, the following action will be taken: 

(a) If the full amount of the check is due the United States it will be deposited 
in accordance with the provisions of General Regulations No. 120, supra, and 
General Accounting Office, Accounting Systems Memorandum No. 31, dated 
January 18, 1954, 33 Comp. Gen. 675, when applicable. 

(b) If only a portion of the check is found to be due the United States, the 
amount to be returned to the debtor will be deposited on Certificate of Deposit 
Standard Form No. 209, to the credit of the Chief Disbursing Officer, who will 
effect payment to the debtor on Standard Form No. 1047. The remainder of 
the remittance will be deposited as outlined in (a) above. 

(c) If the debt has been previously liquidated and no portion of the check is 
due the United States, the check will be transmitted to the payee by the General 
Accounting Office. 

8. The procedures outlined herein have no application to cases involving fraud 
or bankruptcy. 

9. Circularization of the Hold-Up List as described above will he extended to 
include all participating agencies with the understanding that only such number 
of copies of the list shall be prepared and distributed as will most effectively 
accomplish the desired result without undue additional cost. 

10.. Letter to Heads of All Departments and Agencies, B—97385, dated Decem- 
ber 18, 1952, 32 Comp. Gen. 674, is rescinded and superseded by the provisions 
of this letter. 

Frank H. WEITZEL, 
Acting Comptroller General of the United States. 
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PROMPT SUBMISSION OF CLAIMS COGNIZABLE BY THE GENERAL 
ACCOUNTING OFFICE AFFECTED BY STATUTES OF LIMITATION 


[B-113864) 


SEPTEMBER 23, 1953. 
To: Heads of Departments and Independent Establishments: 


Section 1 of the act of October 9, 1940, 54 Stat. 1061, 31 U.S. C. 71 (a) provides: 

“That every claim or demand (except a claim or demand by any State, Ter- 
ritory, possession or the District of Columbia) against the United States cognizable 
by the General Accounting Office under section 305 of the Budget and Accounting 
Act of June 10, 1921 (42 Stat. 24), and the Act of April 10, 1928 (45 Stat. 413), 
shall be forever barred unless such claim bearing the signature and address of 
the claimant or of an authorized agent or attorney, shall be received in said office 
within 10 full years after the date such claim first accrued: Provided, That when a 
claim of any person serving in the military or naval forces of the United States 
accrues in time of war, or when war intervenes within 5 years after its accrual, 
such claim may be presented within 5 years after peace is established.” 

Section 2 of the act of July 22, 1926, 44 Stat. 761, 31 U. 8S. C. 122, provides: 

“All claims on account of any check, checks, warrant, or warrants appearing 
to have been paid shall be barred if not presented to the General Accounting 
Office within 6 years after the date of issuance of the check, checks, warrant, or 
warrants involved.” 

Section 2 of the act of January 19, 1929, 45 Stat. 1090, as amended, 34 U. S. C. 
771, provides: 

“No advance payment to assigned members of the Fleet Reserve or Marine 
Corps Reserve, no payment of compensation for the performance of drills, equiv- 
alent instruction or duty, appropriate duty or for administrative functions, nor 
any payment for uniform gratuity accruing to members of the Naval Reserve or 
Marine Corps Reserve subsequent to July 1, 1925, shall be made upon any claim 
unless such claim shall have been filed with the General Accounting Office within 
three years from the expiration of the quarter in which the right to such payments 
accrued * * *.,” 

Section 3 of that act provides that the proceding section shail not apply to 
members of the Fleet Reserve or Fleet Marine Corps Reserve, transferred thereto 
after 16, 20, or more years’ service in the regular Navy or Marine Corps. 

These statutes preclude the General Accounting Office from considering the 
claims involved in the several statutes not received in, presented to, or filed with 
the General Accounting Office within the statutory periods of limitation. Also, the 
courts have held that a governmental official ordinarily lacks power to waive 
statutory limitations enacted for the Goverment’s benefit. 

The several statutes are brought to your attention with the request that the 
procedures of your department or agency be reviewed, so that any claim which 
may be received in your department or agency and which is ordinarily forwarded 
to the General Accounting Office for settlement under the sections of law referred 
to and which might be adversely affected by the said periods of limitation will be 
transmitted to this Office promptly upon its receipt. Any investigation necessary 
to make proper administrative report thereon may be made thereafter and the 
report may be forwarded for association with the claim after such investigation 
has been completed. 

Linpsay C. WARREN, 
Comptroller General of the United States. 
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GENERAL ACCOUNTING OFFICE 
SALARY TABLE NO. 35 
October 1, 1953 


[B-50870] 
UNITED STATES GOVERNMENT SALARY TABLES 


Executive Branch of the Government 


1. This salary table, effective with wages paid on and after January 1, 1954, is 
published for the information and guidance of those officers and employ ees of the 
Government concerned with the preparation, certification, and payment of 
civilian payrolls and pay vouchers covering per annum employees. 

2. The annual rates appearing herein are in accordance with the provisions of 
the Classification Act of 1949, as amended by the act of October 24, 1951, 5 U.S. C 
1113. The tax withholding ‘deductions are in accordance with the provisions - 
the Revenue Act of 1951, 26 U.S. C. 1622 (c) (1) (B). The F. I. C. A. deductions 
are in accordance with the provisions of the Social Security Act Amendments of 
1950, 26 U. S. C. 1400 and 1401 (4) (A). 

3. The biweekly and hourly schedules in this table have been prepared so as 
to provide all the necessory pay figures, listed progressively from the lowest to 
the highest salary rate, for employees whose compensation is fixed under the 
General Schedule and the Crafts, Protective, and Custodial Schedule, whether 
such employees are subject to the Civil Service Retirement Act or are subject to 
the Federal Insurance Contributions Act, as amended. 

4. In order that proper examination, certification and audit may be made of 
payrolls or pay vouchers, it will be necessary that there be indicated on compre- 
hensive payrolls, individual pay vouchers, and individual pay records the tax 
code for the respective payees as follows: 


Persons claiming no withholding examption 

Persons claiming from 1 through 9 exemptions 

Persons claiming 10 or more exemptions 

Persons not subject to withholding tax___........-.------ x (or XT) 


5. Additional pertinent information, including examples illustrating the use 


of the table, appear on pages 2 to 9. 

6. In the preparation of Salary Table No. 35, consideration was given to the 
needs of the various agencies thereby eliminating the necessity to develop sup- 
plemental tables in the agencies. 

Linpsay C. WARREN, 
Comptroller General of the United States. 
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REASON FOR TABLE 


Salary Table No. 35 is issued to give effect to the provisions of (1) the Revenue 
Act of 1951, 26 U. S. C. 1622 (c) (1) (B), reducing individual withholding tax 
deductions effective with salary payments made on and after January 1, 1954, 
and (2) the Social Security Act Amendments of 1950, 26 U. S. C. 1400, increasing 
the rate of FICA deductions from 1% percent to 2 percent, effective with salary 
payments received by employees during the calendar years 1954 to 1959, inclusive. 
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It has been noted that heretofore various agencies have prepared and used 
tables in forms other than those issued by the General Accounting Office. These 
tables were not submitted to the General Accounting Office for verification and 
upon subsequent inspection were found to be erroneous in certain respects. 

In order to establish uniformity of computations throughout the Executive 
Branch of the Government and to eliminate unnecessary duplication of effort in 
the various agencies, there have been included in Salary Table No. 35 hourly 
schedules for regular pay, night differential and overtime pay with appropriate 
Civil Service Retirement and FICA deductions applicable thereto. 

Salary Table No. 35 will facilitate the determination of salary payments where 
combinations of regular, night differential, and overtime pay are involved, and 
also for fractional pay periods and for terminal leave payments. 


DESCRIPTION OF TABLE 


This table has been prepared to set out data in four distinct schedules, as follows: 

(1) A schedule of annual salary rates by ace for the purpose of quick refer- 
ence to rates of the grades in the General Schedule and the Crafts, Protective, 
and Custodial Schedule as well as the steps within the respective grades. 

(2) A biweekly schedule for a 40-hour week providing all the necessary pay 
figures (GS or CPC grade and mee, annual salary rate, biweekly gross salary, 
6 percent retirement or 2 percent FICA deduction, net prior to tax deduction, 
withholding tax deduction, and net amount to pay) for employees whose compen- 
sation is fixed under the General Schedule and the Crafts, Protective, and Cus- 
todial Schedule, whether such employees are subject to the Civil Service Retire- 
ment Act or are subject to the Federal Insurance Contributions Act, as amended. 
Annual salary rates have been arranged progressively from the lowest to the 
highest rate, and biweekly gross salaries falling within the same withholding wage 
bracket have been grouped together. 

Under “Tax Withholding Deduction and Net to Pay” the amount appearing 
in bold type in each instance is the withholding tax deduction applicable to the 
group of salary rates immediately following. Directly below the bold type fig- 
ures, the amounts in the first line of each annual rate, are the net to pay if the 
employee is subject to the Civil Service Retirement Act. The amounts shown in 
the second line of each annual rate are the net to pay if the employee is subject 
to the provisions of the Federal Insurance Contributions Act, as amended. 
Wherever the number of exemptions claimed reduces the withholding tax de- 
duction to zero, no further amounts are shown for that particular rate inasmuch 
as the net pay would remain constant from that point on. For example—CPC 
Grade la with 3 exemptions shows no tax deductions, and the net to pay (65.44 
or 68.23) remains the same whether there are 4, 5, 6, 7, 8, 9, 10 or more exemp- 
tions, and therefore is not repeated in the table. 

The FICA deduction applies to the first $3,600 paid by each agency, or agent 
thereof, deemed a separate employer under the ae of section 203 (c) of 
the Social Security Act amendments of 1950. ith respect to wages in excess 
of $3,600 paid by each agent in any calendar year, the net to pay amount in the 
biweekly schedule should, in such cases, be increased by the related amount in 
the “2 percent FICA Ded.” column. 

(3) Hourly schedules providing all the necessary pay figures for computing 
(1) night differential, overtime and holiday pay, (2) pay for a fractional part of 
a biweekly period, and (3) terminal leave pay. 

The hele schedules for each annual salary rate, progressively arranged from 


the lowest to the eee rate, show the amount of hourly pay from 1 hour to 


10 hours, and multiples of 10 hours up to 80 hours, for regular time, night differ- 
ential, and overtime, including the applicable Civil Service Retirement deductions 
for regular pay, and the applicable FICA deductions for regular pay, night differ- 
ential, and overtime. These schedules also set out in the appropriate pay rates 
the maximum payable for night differential and overtime. 

(4) A biweekly withholding tax schedule is provided in the table to facilitate 
determination of the amount of withholding tax deduction from other than regular 
biweekly salary payments. In such cases the withholding tax deduction on the 
amount of gross salary earned will be found opposite the appropriate wage bracket 
under the applicable withholding exemption. 
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METHOD OF COMPUTING RATES 


Basic Rates of Compensation 


The rates appearing inthis table have been computed in accordance with the 
provisions of section 604 (d) of the Federal Employees Pay Act of 1945, as 
amended, 5 U. 8. C. 944, as follows: 

The annual rate has been divided by 26 and the result adjusted to the nearest 
cent to derive the biweekly rate; 

The adjusted biweekly rate has been divided by 80 and the result adjusted to 
the nearest cent to derive the hourly rate; 

If a daily rate is desired in any particular case, it may be derived by multiply- 
ing an hourly rate by the number of daily hours of service required. In such 
cases the daily rate is readily obtainable by reference to the appropriate hourly 
schedule. 


Civil Service Retirement Deduction 


The Civil Service Retirement Act, as amended, provides that there shall be 
deducted and withheld from the basic salary, pay, or compensation of each officer 
or employee to whom this Act applies, a sum equal’to 6 percent of such officer’s 
or employee’s basic salary, pay, or compensation (5 U. 8. C. 719). Basic com- 
pensation excludes all bonuses, allowances, overtime pay, or salary, pay, or 
compensation given in addition to the base pay of the position as fixed by law or 
regulation (5 U. 8S. C. 698). Also, basic compensation excludes lump sum pay- 
ments for terminal leave. 

Accordingly, in the Biweekly Schedule the adjusted biweekly rate has been 
multiplied by 6 percent and the result adjusted to the nearest cent to derive the 
Civil Service Retirement deduction. In the hourly schedules the 6 percent 
deduction has been computed on the regular pay only. 


FICA Deductions 


The Social Security Act, as amended, provides that there shall be levied, col- 
lected, and paid on FICA tax with respect to wages received from the United 
States or a wholly owned instrumentality thereof during the calendar years 1954 
to 1959, both inclusive, at the rate of 2 per centum (26 U.S. C. 1400 and 1401). 
The FICA deduction applies to the first $3,600 paid by each agency, or agent 
thereof, deemed a separate employer under the provisions of Section 203 (c) of 
the Social Security Act amendments of 1950, 26 U. S. C. 1401 (4) (A). 

Accordingly, in the Biweekly Schedule the adjusted biweekly rate or gross 
salary has been multiplied by 2 percent and the result adjusted to the nearest 
cent to derive the FICA deduction. In the hourly schedules the 2 percent deduc- 
tion has been computed separately on the regular pay, night differential and 
overtime. 

Hourly Schedules 


A. Regular Pay.—For other than 80 hours (the adjusted biweekly rate), the 
adjusted hourly rate has been multiplied by the respective number of hours shown 
in the schedule to derive the regular pay for such hours. 

B. Night Differential—Pursuant to Section 301 of the Federal Employees 
Pay Act of 1945, as amended, 5 U. S. C. 921, additional compensation at a rate 
of 10 percent in excess of the basic compensation is payable to employees for work 
between 6 p. m. and 6 a. m. if their regular tour of duty or any part thereof falls 
between such hours. Accordingly, the amount of regular pay for the respective 
hours shown in the schedule has been multiplied by 10 percent and the result 
adjusted to the nearest cent to derive the night differential pay for such hours. 

C. Overtime.—In accordance with the provisions of Section 201 of the Federal 
Employees Pay Act of 1945, as amended, 5 U.S. C. 911, the adjusted hourly rate 
for regular pay has been multiplied by 1% and the result adjusted to the nearest 
cent to derive the overtime hourly rate in those instances where the basic annual 
rate is less than $2,980. In those instances where the basic annual rate is $2,980 
or more, the formula appearing on page 11 of H. R. Report No. 726, 79th Congress, 
has been applied, that is, 7.6782 percent of the amount by which the basic annual 
rate is in excess of $2,980 is subtracted from $894 (the overtime rate for 416 hours 
at $2,980). This result has been divided by 416, and the final result has been 
adjusted to the nearest cent to derive the overtime hourly rate. 

or each salary rate, the overtime hourly rate determined in accordance with 
the foregoing, has been multiplied by the respective number of hours shown in 
the schedules to derive the overtime pay for such hours. 
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D. Civil Service Retirement and FICA Deductions.—The amount of regular pay 
for each of the hours shown in the hourly schedules has been multiplied by 6 
percent and the result carried to four decimal places to derive the Civil Service 
Retirement deduction for such hours. 

The amount of regular pay for each of the hours shown in the hourly schedules 
has been multiplied by 2 percent and the result carried to four decimal places to 
derive the FICA deduction on regular pay for such hours. FICA deductions on 
pay for night differential and overtime have been computed, separately, in similar 
manner at the rate of 2 percent thereof and the result carried to four decimal 

laces. 
. The individual computations have been carried to four decimal places in order 
that, where combinations of hourly rates are involved, the decimal fractions may 
be added together and the final result only adjusted to the nearest cent to deter- 
mine the amount of Civil Service Retirement or FICA deduction in such cases. 


Holiday Pay 


Pursuant to the provisions of the Federal Employees Pay Act of 1945, as 
amended, 5 U. S. C. 922, any employee who is assigned to duty on a holiday 
designated by Federal statute or Executive order during hours which fall within 
his basic administrative workweek shall be compensated for not to exceed 8 hours 
of such duty, excluding periods of leave, at the rate of twice the regular rate of 
basic compensation, in addition to any extra compensation for night duty. 

Accordingly, the additional compensation, or holiday premium pay, for duty 
performed on a holiday is equal to the amount of compensation at the basic 
regular hourly rate for the number of hours of duty performed on such holiday, 
not exceeding 8 hours. 

Holiday premium pay is not subject to Civil Service Retirement deductions. 
For employees subject to FICA deductions, the amount to deduct applicable to 
holiday premium pay is equal to the amount of the FICA deduction on regular 
pay for the corresponding number of hours for which holiday premium is paid. 


Limitations Applicable to Aggregate Compensation 


Pursuant to section 603 (b) of the Federal Employees Pay Act of 1945, as 
amended, 5 U. 8. C. 943, additional compensation (night pay differential, overtime 
pay, and compensation for holiday work) provided by said Act may be paid only 
to the extent that it does not cause the aggregate compensation for a given bi- 
weekly pay period to exceed the rate of $10,330 per annum or $397.31 per biweekly 
pay period. Accordingly, in the hourly schedules there have been shown, at the 
appropriate points in the computations, the maximum amounts of night dif- 
ferential or overtime payable during a pay period. In those instances where 
combinations of regular, night differential, overtime, and holiday premium pay 
are involved, the combined amount of such additional compensation allowable 
may not exceed an amount which, when added to the regular biweekly pay, 
would cause the aggregate compensation to exceed $397.31 for a biweekly pay 
period. No premium payments may be made to employees in grades GS—l4e 
through GS-18. 


Withholding Taxes 


Federal Income Tazes.—The withholding tax deductions in this table, for 
Federal income tax purposes, are in accordance with the amounts specified in 
26 U. S. C. 1622 (c) (1) (B). 

State and Territory Income Tazxes.—The act of July 17, 1952, 66 Stat. 765, and 
Executive Order 10407, dated November 6, 1952, provide for withholding, for 
State or Territorial income tax purposes, on the compensation of Federal employees 
where the law of any State or Territory requires the collection of a tax by imposing 
upon employers generally the duty of withholding sums from the compensation 
of employees and making returns of such sums to the authorities of such State 
or Territory, and an agreement has been made between the Secretary of the 
Treasury and the proper official of such State or Territory. (See General Regula- 
tions No. 96, Supplement No. 7, December 23, 1952, and Treasury Department 
Circular No. 918, November 21, 1952, and also supplements thereto.) 

In such cases, provision should be made for the deduction and withholding of 
the required amount of tax from the salary or wages of employees subject to such 
yon and whose regular place of Federal employment is within the State or 

erritory. 
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HOW TO USE THE TABLE 


The Biweekly Schedule will be used in cases where regular biweekly salary 
payments are involved. The foregoing explanation of the Biweekly Schedule is 
sufficiently descriptive and requires no further illustration as to its use. 

The hourly schedules will be used in all cases involving other than regular 
biweekly salary payments, such as cases involving additional pay for night dif- 
ferential, overtime and holiday work, and cases involving fractional pay periods 
and terminal leave pay. 

For fractional pay periods for any cause, including separations, retirements and 
leave without pay, compensation will be computed for the number of hours of 
duty performing during the biweekly period. 

For lump-sum terminal leave payments the number of hours of annual leave 
will first be divided by 80 to determine the full pay periods and remaining hours. 
Computation will then be made from the applicable hourly schedule. Terminal 
leave payments are not subject to Civil Service Retirement deductions. 

See the examples which follow illustrating the method of computing compensa- 
tion and the net to pay in cases involving additional pay for night differential, 
overtime, and the holiday work, as well as combinations thereof, and for frac- 
tional pay periods and terminal leave payments. 


Night Differential Pay 


Example: An employee whose annual salary is $1,810 and whose scheduled 
tour of duty is from 4 p. m. to 12:30 a. m. worked the scheduled hours of a bi- 
weekly pay period. The employee claims 2 withholding tax exemptions. He is 
entitled to night differential pay for 60 hours (10 days times 6 hours per day). 


Computation of Salary and Net to Pay: 
Regular pay (80 hours) $69. 62 
Night differential (60 hours) - . .....................-.--- 5. 22 


Gross salary 
Employee subject to Civil Service Retirement: 
Gross salary as above 
Less: C. 8. Ret. on regular pay 
Withholding tax on $74.84 


Nee een eee oh mecrmckuonuee 


Net to pay 


Employee subject to FICA deductions: 
Gross salary as above 
Less: FICA on regular pay $1. 3924 
FICA on night differential . 1044 
Total FICA deductions__.-._....._---_-- 1. 4968 
Withholding tax on $74.84 


Total deductions 5. 80 
Net to pay 
Nore: For computation involving night differential, where the maximum 
limitation on additional pay applies, see Example 2 under ‘Overtime Pay.” 


Overtime Pay 


Example 1. An employee whose annual salary is $1,810 worked the regular 
hours of a biweekly pay period and 2 additional days of 8 hours each. The 
oneionee claims 2 withholding tax exemptions. He is entitled to overtime pay 
or ours. 
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Overtime Pay—Continued 
Computation of Salary and Net to Pay: 
Regular pay (80 hours) 
Overtime: 
Rr eee Se ee a $13. 10 
I net es ee ee a 


Total overtime 


Gross salary 
Employee subject to Civil Service Retirement: 
Gross salary as above 
Less: C. 8. Ret. on regular pay 
Withholding tax on $90.58 


Total deductions 
Net to pay 


Employee subject to FICA deductions: 
Gross salary as above 
San: Foe On were Mey. 5. 6k sk. $1. 3924 
FICA on overtime: 
10 hours 


8. 91 
Net to pay 81. 67 


Example 2. An employee whose annual salary is $9,800 worked the regular 
hours of a biweekly pay period and 2 additional days of 8 hours each. The 
employee claims 4 withholding exemptions. He is entitled to overtime pay for 
16 hours, however, at his salary rate, there is a maximum applicable to the amount 
of such additional compensation in combination with regular pay. 


Computation of Salary and Net to Pay: 
Regular pay (80 hours) $376. 92 
Overtime: 
10 hours 


Gross salary limited to $397. 31 
Employee subject to Civil Service Retirement: =e 
Gross salary as above 397. 31 
Less: C. 8S. Ret. on regular pay 
Withholding tax on $397.31 


Total deductions 
Net to pay 


Employee subject to FICA deductions: 
Gross salary as above 
Less: FICA on regular pay $7. 5384 
FICA on maximum overtime of $20.39... . 4078 
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Holiday Premium Pay 


Example: An employee whose annual salary is $1,810 worked the regular hours 
of a biweekly pay period, and also 8 hours on Memorial Day which fell within 
his basic administrative work week. The employee claims 2 withholding tax 
exemptions. For work performed on such holiday he is entitled to additional 
holiday premium pay of an amount equal to the amount of his compensation at 
the regular basic rate for 8 hours. 


Computation of Salary and Net to Pay: 
Sr UND OD IID oe aco cece ccone eke sem $69. 62 
Holiday premium, regular rate for 8 hours_-_------.------ 6. 96 


Gross salary 
Employee subject to Civil Service Retirement: 
Gross salary as above 
Less: C. 8. Ret. on regular pay 
Withholding tax on $76.58 


Total deductions 


Gross salary as above 
Less: FICA on regular pay - ------- Se eee $1. 
FICA on holiday premium pay 


Total FICA deductions... ................ 1.5316 $1. 53 
Withholding tax on $76.58 


I eS ik owen cious 
PD ON te cence etcasneshens<hen tie eladviatls cilatisatieatc die 


Combinations of Night Differential, Overtime, and Holiday Work 

Example 1. An employee whose annual salary is $1,810 and whose scheduled 
tour of duty is from 4 p. m. to 12:30 a. m., 6 days per week, worked all scheduled 
days of the biweekly pay period involving, in addition to night differential, 2 
overtime days of 8 hours each. The employee claims 3 withholding tax exemp- 
tions. He is entitled to night differential pay for 72 hours (12 times 6 hours per 
day) and to overtime pay for 16 hours. 


Computation of Salary and Net to Pay: 
ee i ae to $69. 62 
Night Differential: 
h = 


Total night differential 
Overtime: 


Total overtime 
Total additional pay 


Gross salary 
Employee subject to Civil Service Retirement: 
Gross salary as above 
Ss: 
C. 8. Ret. on regular pay 
Withholding tax on $96.84 


Total deductions 
Net to pay 
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Employee subject to FICA deductions: 
Gross salary as above 
Less: 
FICA on regular pay $1. 3924 
FICA on night differential: 
70h 


. 1218 
. 0034 


. 2620 
. 1572 


Toul Tice Geauctioms.........<<<<.«-.<.. 1. 9368 
Withholding tax on $96.84 


Total deductions 
Net to pay 


Example 2. An employee whose annual salary rate is $8,360 and whose sched- 
uled tour of duty is from 4 p. m. to 12:30 a. m., 6 days per week, worked all 
scheduled days of the biweekly pay period involving, in addition to ‘night differ- 
ential, 2 overtime days of 8 hours each, and 8 hours on a holiday which was pre- 
ceded and followed by a workday within his basic administrative workweek. 
The employee claims 3 withholding tax exemptions. He is entitled to night dif- 
ferential pay for 72 hours; overtime pay for 16 hours; and, holiday premium pay 
for 8 hours. However, at this salary rate, there is a maximum limitation on the 
amount of such additional compensation that may be paid. 


Computation of Salary and Net to Pay: 
Regular pay (80 hours) $321. 54 
Night differential: 


Total night differential 
Overtime: 


Total additional pay 
Maximum limitation on additional compensation 


Gross salary limited to 

Employee subject to Civil Service Retirement: 
Gross salary as above 
Less: 


C. 8. Ret. on regular 
Withholding tax on $ 97. 31 


Total deductions 


Net to 
Employee eek to FICA deductions: 
Gross salary as above 
Less: 
FICA on regular pay $6. 4308 
FICA on maximum additional pay of $75.77 1. 5154 


Total FICA deductions 
Withholding tax on $397.31 


Total deductions 


Net to pay 
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Fractional Pay Periods 


Example: An employee who was appointed at an annual salary of $1,810 entered 
upon duty at opening of business on the third day of the first week of a regular 
biweekly pay period and worked through the end of the pay period. The em- 
ployee claims 1 withholding tax exemption. He is entitled to regular pay for 
8 days or 64 hours. 


Com eaten of Salary and Net to Pay: 
gular pay: 


Gross salary 
Employee subject to Civil Service Retirement: 
Gross salary as above 
SS: 
C. 8. Ret. on regular pay: 


Net to pay 


Employee subject to FICA deductions: 
ae salary as above 


“RICA on regular pay: 


Total FICA deductions 
Withholding tax on $55.68 


Total deductions 


Net to pay 


Nore: In instances of leave without pay or termination at other than close of 
business on the last workday of a biweekly pay period, computations of gross 
salary and net to pay are made in the above manner on the basis of the hours 
worked during the biweekly period. 





APPENDIX 695 


Terminal Leave Payments 


Example: An employee whose annual salary is $8,560 resigned at close of busi- 
ness on the last workday of a biweekly pay period, having to his credit a bal- 
ance of 204 hours of accrued annual leave. A holiday occurred within the period 
over which the annual leave extended. The employee claims 2 withholding tax 
exemptions. In addition to salary for the final biweekly pay period worked, 
the employee is entitled to terminal leave payment at his basic salary rate for 
204 hours plus 8 hours for the holiday or 2 full pay periods and 52 hours (212 
hours divided by 80). Terminal leave payments are not subject to Civil Service 
Retirement deductions but are subject to FICA deductions. Computations of 
the terminal leave payment only follow: 


Regular pay: 
2 ely pay periods at $329.23 $658. 46 
50 hou 206. 00 
2 eae. ciel ddiuiad dea wae dc haces due cekeaemaue 8. 24 


Gross terminal leave pay $872. 70 


Employee subject to Civil Service Retirement: 
Gross terminal leave pay as above 872. 70 


C. S. Ret. deduction 
Withholding tax deduction: 
$872.70 minus $400, or $472.70 times 
18 
Additi 


Total withholding tax 
ee ee ee ee et ee 


Employee subject to FICA deductions: 
you terminal leave pay as above 


PICA on regular pay: 
. ne ig pay periods at $6.5846___ $13. i 


. 1648 
Total FICA deductions 17. 4540 
Withholding tax deduction: 
$872.70 minus $400, or $472.70 
times 18 percent 
Additional 
Total withholding tax 
Total deductions 


Net terminal leave payment 


Norte: For the purpose of this example it is assumed that previous compen- 
sation paid by this agency had not reached $3,600 during the calendar year. 
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WITHHOLDING TAX DEDUCTIONS—BIWEEKLY PAY PERIOD—Continued 


Biweekly salary Number of withholding exemptions claimed 
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| Amount of withholding tax 


$34. 90 \s30, 30 | 


36.70 | 32.10 
d 33. 90 
35. 70 
37. 50 
39. 30 
42.00 
45. 60 
49. 20 
52. 80 
56. 40 


ws 
tS 
a 


SeERSSSRESN: 
ad 
iS 


SSSSRSRSEN: 


SSssssssssses 


BERERRSESES 


SSSsssssesys 


|$11. 80 
13. 60 
15. 40 


8 








Sssssesess 
SSSNB8s: 
SSsssss 


oa 
= 
~a 
Cc 
- 
N 


18 percent of the excess over $400 plus 

















|$72. 00 er. sa. 0 $58.20 $53. 50 ss. 0 +. 0 se. 70 |$35. 10 |§ 


SCHEDULE OF ANNUAL SALARY RATES BY GRADE 
(Authorized by the Classification Act of 1949, as amended by the Act of October 24, 1957) 


GENERAL SCHEDULE 


Rates within grade 


Longevity 


$2,500 | $2,580 | $2,660 
2, 750 2, 830 2, 910 
3, 030 3, 110 

3, 335 

3, 660 

4, 045 

4, 455 

4, 870 

5, 310 

5, 750 

6, 340 

7, 440 

8, 760 

10, 000 

11, 300 

12, 400 

13, 400 
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CRAFTS, PROTECTIVE AND CUSTODIAL SCHEDULE 
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$2,050 | $2,110 | $2,170 
2,700} 2,770} 2,840 
2,872] 2,952] 3,032 
3, 070 3, 230 
3, 204 74| 3,454 
3, 520 3, 680 
3, 835 4, 035 
4, 240 551 4,490 
4, 650 4, 900 
5, 065 5, 315 
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ABSENCES: Page | ADVERTISING— Continued Page 
See Leaves of Absence. Necessity or non-necessity—Continued 
No useful purpose to be served by advertis- 
ACCOUNTS: ing—while it is not compatible with 
Accounting systems: advertising for bid requirements of sec. 
Real property accounting—Acctg. Sys. 3709, R. S., as amended, to effect new 
Memo. 32, Apr. 13, 1954..........-.----. 676 contracts by renewals under option pro- 
Report of check series used—Acctg. Sys. visions without obtaining competition 
Memo. 30, Jan. 11, 1964.........<-c---0- 673 for period of renewal, advertising is not 
Accounts current: required in case where it obviously can 
Classification of vouchers—Gen. Regs. accomplish no useful purpose, and there- 
115-Revised, Supp. 2, Oct. 7, 1953......- 655 fore GAO will not object to renewal of 
Reconciliation—audit, adjustment, etc. of contract for trucking service where un- 
depositary accounts—Gen. Regs. 119, usual direct and indirect costs to Govt. 
Supp. 1, May 14, 1954...............-.-.- 666 are involved in new solicitation of bids 
Check discrepancies of one dollar or more— and prospects seem remote for more 
accounting for underdrafis and overdrafts— advantageous offer than available under 
Acctg. Sys. Memo. 33, Apr. 29, 1954. _...- 677 GR CIR ctesidtctenenidticwntin 90 
Depositary—taxes withheld from Federal! Personal services—advertising exemption 
employee—Reporting—Gen. Regs. 96, scope—experts and consultants—in view 
Sapp. &, Jam. 13, Eb... cccccceececcocecce- 652 of broad provisions of sec. 1 of National 
Disbursing officers—elimination of indi- Housing Act, which authorize Comm., 
vidual appropriation and fund balances— Federal Housing Administration, to 
Acctg. Sys. Memo. 34, May 17, 1954..-..-. 680 make such expenditures as are necessary 
Uncollectible : to carry out act, including expenditures 
Procedure for reporting to General Ac- for personal services, without regard to 
counting Office—Gen. Regs. 120—Re- any other provisions of law governing 
RS ee ee 669 expenditures of public funds, services 
Removal from administrative accounting for making management survey of opera- 
record—Gen. Regs. 120-Revised, May tions of Administration may be procured 
ee eg) ieekainioainiibee 669 by contract and inasmuch as services 
involved are of technical and professional 
ADVANCE PAYMENTS: nature within meaning of exception to 
See Payments, advance. advertising requirements of sec. 3709, 
R. S., advertising is not required as pre- 
ADVERTISING: requisite to engaging particular indi- 
Necessity or non-necessity: vidual to perform such services......... 143 
Contracts renewable from year to year: Statutory authority to negotiate—Armed 
While it is not compatible with advertis- Services Procurement Act of 1947— 
ing for bids requirements of sec. 3709, abnormal market or procurement con- 
R. 8., as amended, to effect new con- ditions—sec. 2 (c) (1) of Armed Services 
tracts by renewals under option pro- Procurement Act, which permits nego- 
visions without obtaining competition tiation of contracts without advertising 
for period of renewal, advertising is when administratively determined to 
not required in case where it obviously be in public interest, was intended to be 
can accomplish no useful purpose, and used only to meet abnormal! market or 
therefore GAO will not object to re- procurement conditions, and therefore 
newal of contract for trucking service contractor whose low bid received in 
where unusual direct and indirect response to advertised specifications 
costs to Govt. are involved in new with other unreasonably high bids— 
solicitation of bids and prospects seem indicating that needed supplies are 
remote for more advantageous offer obtainable through normal advertised 
than available under present contract 90 procurement—was required to be re- 
Option to renew contract on yearly basis jected as qualified bid should not be 
may be exercised by Govt. only after awarded contract under negotiation 
it has been determined by competitive authority of act and matter should be 
bidding that more advantageous terms readvertised or procedures specified in 
eannot be obtained from other sources. 265 sec. 2 (c) (15) of act should be followed.. 441 
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ALIENS: 
Deportation—alien seamen—vessel owner’s 
liability—Justice Dept. may administra- 
tively approve claims of vessel owners for 
refund of costs assessed against them for 
expense of deporting alien seamen who 
were granted shore leave by immigration 
inspectors and then deserted ship when 
such claims are determined to be within 
purview of Prince Line case wherein it was 
held that deportation of alien seaman who 
overstayed temporary entry privilege 
should be at Govt. expense, however hold 
ing in that case is not applicable after ef- 
fective date of Immigration and Nation- 
ality Act of 1952, which makes deportation 
charges obligation of vessel owner_.....-... 
Detention, deportation, etc.. expenses— 
carrier’s liability-alien seamen—Justice 
Dept. may administratively approve 
claims of vessel owners for refund of costs 
assessed against them for expense of de- 
porting alien seamen who were granted 
shore leave by immigration inspectors and 
then deserted ship when such claims are 
determined to be within purview of Prince 
Line case wherein it was held that deport 
ation of alien seaman who overstayed 
temporary entry privilege should be at 
Govt. expense, however holding in that 
case is not applicable after effective date 
of Immigration and Nationality Act of 
1952, which makes deportation charges 
obligation of vessel owner 





ALLOWANCES AND DIFFEREN- 


TIALS: 
Cost-of-living allowances: 
Territorial allowance: 

Natives or residents of place of 
employment: 

Under sec. 207 of Independent Offices 
Appro. Act, 1949, as amended, which 
makes funds available to pay cost- 
of-living allowances to persons sta- 
tioned outside continental U. 8. 
or in Alaska, persons employed out- 
side continental U. S. whose rates 
of basic compensation are fixed by 
statute are entitled to payment of 
such allowance prescribed for post at 
which they are serving, even though 
residents of such area at time of 
i dsincinatenmieheannegteens 

Department of Defense Appropiration 

Act, 1954: 

Restrictions in sec. 640 of proposed 
Dept. of Defense Appro. Act, 
1954, against payment of foreign 
duty allowances to U. 8. citizens 
resident in territories or posses 
sions, are applicable only to per- 
sonnel paid from funds provided 
in proposed Dept. of Defense 
A cd enmeriginananse 

Term resident as used in sec. 640 of 

proposed Dept. of Defense Appro. 


Page|] ALLOWANCES AND DIFFEREN- Page 
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TIALS—Continued 
Cost-of-living allowances—Continued 
Territorial allowance—C ontinued 
Natives or residents of place of employ- 

ment—Continued 

Department of Defense Appropriation 

Act, 1954—Continued 
Act, 1954, prohibiting payment of 
foreign duty allowances to U. 8S. 
citizens resident in territories or 
possessions, applies to all U. 8S. 
citizens whose residence in terri- 
tory or possession is not attribu- 
table to their employment_-_-_-_-.- 
While sec. 1 (c) of the act of June 30, 
1953, gave statutory recognition to 
proposed version of sec. 640 of De- 
partment of Defense Appro. Act 
of 1954 which barred payment of 
territorial post allowances to citi- 
zens of the U. S. who resided in a 
territory or possession where em- 
ployed, sec. 1317 of Supplemental 
Appro. Act of Aug. 7, 1953, when 
considered with final and enacted 
version of sec. 640, removed such 
restrictions on non-military per- 
sonnel as of July 1, 1953, and there- 
fore U. 8. citizens who resided in 
Territories or possessions where 
employed, but who were not in 
military service, are entitled to 
otherwise proper foreign duty al- 
lowances for month of July, 1953 
Period of entitlement—departure from 
post in leave status for purpose of 
separation—while Civil Service Com. 
regs. (6 C. F. R. 350-6) provide for 
payment of Territorial cost-of-living 
allowance for periods of sick and an- 
nual leave, they restrict such pay- 
ments to leave taken from time of 
arrival at post of duty to time of de- 
parture for separation from service, 
and therefore employee who, incident 
to separation, departs from Alaskan 
post in leave status in order to use 
accrued annual leave in excess of that 
for which lump-sum payment may be 
made loses entitlement to Territorial 
cost-of-living allowance on date of de- 
parture from such post so that such 
allowance may not be included in pay- 
ment for excess leave or in lump-sum 

I i cntieckciciinéititanoe 

Persons employed in Panama Canal 
Zone: 

Employees of defense establishments 
stationed in Canal Zone who are 
paid from funds enumerated in pro- 
posed Civil Function Appro. Act, 
1954 are limited to 10 per cent foreign 
duty differential authorized for 
Canal Zone employees by that act, 
while defense establishment employ- 
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ALLOWANCES AND DIFFEREN- Page| ALLOWANCES AND DIFFEREN- Page 


TIALS—Continued 
Cost-of-living allowances—Continued 
Territorial allowance—Continued 
Persons employed in Panama Canal 
Zone—Continued 

ees stationed in Canal Zone who are 
paid from funds enumerated in pro- 
posed Dept. of Defense Appro. Act, 
1954, may be paid 25 per cent foreign 
duty differential authorized for De- 
fense Dept. Canal Zone employees 

er OE GE  iniicctince edn dtdteticnes 
Inasmuch as sec. 615 of proposed Dept. 

of Defense Appro. Act, 1954, pro- 
vides 25 per cent foreign duty allow- 
ance for citizens of U. 8. and Panama 
rendering certain services in Canal 
Zone for Defense Dept., limitations 

in sec. 640 of 1954 act against pay- 
ment of foreign duty allowances to 

U. S. citizens resident in Territories 

or possessions are not applicable to 
employees paid from funds enumer- 
ated in Dept. of Defense Appro. Act 

of 1954 who are stationed in Canal 


Lump-sum leave payments. See Leaves of 
Absence, lump-sum payments, cost-of-living 
allowances, post differentials, ete 

Military, naval, etc., personnel: 

Personal money allowance—Chairman, 
Joint Chiefs of Staff—entitlement while 
prospective chairman—inasmuch as ap- 
plicable provisions of law which author- 
ize personal money allowance for Chair- 
man of Joint Chiefs of Staff do not 
recognize duty as “‘ prospective’ Chair- 
man of Joint Chiefs of Staff as entitling 
factor to such allowance, Naval officer 
who is directed to report for duty as 
“prospective Chairman of Joint Chiefs 
of Staff’’ does not accrue right to such 
personal money allowance prior to date 
he qualifies for and assumes duties of 
SU GEG. .ntctiowcbsidtcanebnitaceases 

Station allowances: 

Availability of Government mess: 
Acceptability of officer’s certificate: 
Sec. 203 of act of Aug. 2, 1946, which 
permitted heads of Military depts. 
to prescribe overseas station sub- 
sistence allowances, did not con- 
template promulgation of regula- 
tions concerning acceptance of offi- 
cers’ certificates as to availability 
of Govt. mess, therefore War Dept. 
Cir. No. 196-47 (5c), which pro- 
vides that officer’s certificate shall 
be considered as final with respect 
to question of availability of Govt. 
mess and quarters, may not be 
considered sufficient basis for ac- 
ceptance of officer’s certificate rela- 
tive to availability of Govt. mess 
GO QUIENES, wc cccctestsndacsncie 


TIALS—Continued 
Military, naval, ete., personnel—-Continued 
Station aliowances—Continued 
Availability of Government mess—Con. 
Acceptability of officer's certificate— 
Continued 

Under act of Oct. 26, 1942, officers’ 
certificates in support of payments 
attesting to existence of certain 
facts relating to pay and allowance 
matters may be accepted only if 

20 authorized by Secretaries of War 
and Navy, therefore officers’ cer- 
tificates attesting to availability 
of Govt. quarters and mess are not 
acceptable in support of payment 
in absence of specific authority by 
Secretary of Dept. concerned. -- 

Permanent type lodgings occupied tem- 
porarily—Army officer who on arrival 
at overseas post was unable to obtain 
free Govt. quarters and who occupied 

Govt-owned rental quarters which 

were intended for occupancy for ex- 

tended periods and were rented on 

20 monthly basis with no prorating for 

shorter periods may not be regarded 
as occupying ‘“‘temporary lodgings” 
within meaning of par. 4302-2a, 

Change 14, Joint Travel Regs., so as 

to be entitled to station per diem 

allowance at travel rate as provided 
for members required to secure tem- 
porary lodgings during first 45 days 
after arrival at overseas post.......... 
Post differentials: 
Foreign differential: 
Natives or residents of place of employ- 
ment: 
Department of Defense Appropriation 
Act, 1954: 

Restrictions in sec. 640 of proposed 
Dept. of Defense Appro. Act, 1954 
against payment of foreign duty 

189 allowances to U. 8. citizens resi- 
dent in Territories or possessions, 
are applicable only to personnel 
paid from funds provided in pro- 
posed Dept. of Defense Appro. 
ae ee iene ‘ 

Term resident as used in sec. 640 of 
proposed Dept. of Defense Appro. 
Act, 1954, prohibiting payment of 
foreign duty allowances to U. S. 
citizens resident in Territories or 
possessions, applies to all U. 8. 
citizens whose residence in Terri- 
tory or possession is not attribut- 
able to their employment_._.__-_- 

Persons employed in Panama Canal 

Zone: 

Employees of defense establishments 
stationed in Canal Zone who are 
paid from funds enumerated in pro- 

283 posed Civil Function Appro. Act, 
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TIALS— Continued 
Post differentials—Continued 
Foreign differential—C ontinued 
Persons employed in Panama Canal 
Zone—Continued 

1954 are limited to 10 per cent foreign 
duty differential authorized for 
Canal Zone employees by that act, 
while defense establishment employ- 

ees stationed in Canal Zone who are 
paid from funds enumerated in pro- 
posed Dept. of Defense Appro. Act, 
1954, may be paid 25 per cent foreign 
duty differential authorized for De- 
fense Dept. Canal Zone employees 
EE 
Inasmuch as sec. 615 of proposed Dept. 

of Defense Appro. Act, 1954 provides 

25 percent foreign duty allowance for 
citizens of U. 8. and Panama render- 

ing certain services in Canal Zone for 
Defense Dept., limitations in sec. 

640 of 1954 act against payment of 
foreign duty allowances to U. 8. 
citizens resident in Territories or 
possessions are not applicable to 
employees paid from funds enumer- 
ated in Dept. of Defense Appro. Act 

of 1954 who are stationed in Canal 







































































































































































APPROPRIATIONS: 
Agriculture Department: 

Emergency feed and seed assistance pro- 
gram—funds available to Production 
and Marketing Adm. of Dept. of Agri- 
culture may not be transferred pur- 
suant to appropriations interchange au- 
thority in sec. 702 (b) of Dept. of Agri- 
culture Organic Act of 1944, to supple- 
ment sum provided for emergency feed 
and seed assistance by act of July 31, 







































































Soil Conservation Service—technical as- 
sistance to landowners—funds of Soil 
Conservation Service appropriated for 
assistance to local soil conservation 
districts and other cooperators are 
available to assist district in rendering, 
upon request, technical and other help 
to landowners and operators on lands 
within district including any that may 
be under jurisdiction of Dept. of Interior, 
provided insofar as lands under juris- 
diction of Dept. of Interior are concerned, 
there is no objection by that Depart- 













































































Augmenting—agency’s payment of moving 
expenses of another agency to obtain 
space—Post Office Department paying 
moving expenses of another agency to ob- 
tain Post Office building space—Post 
Office Dept. appropriation for postal opera- 
tions is not available to pay cost of moving 
certain agencies from Govt-owned post 
office buildings and to pay rent for those 
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agencies for space in privately-owned 
buildings to which they may be moved in 


order that Post Office Dept. may utilize 


vacated space for regional offices 


Availability: 


Employer’s contribution to social security 
fund—National Guard civilian person- 
nel—Army and Air Force National 
Guard appropriations available for 
compensation of National Guard civil- 
ian employees are available for payment 
of employer’s contribution to Social 
Security Old-Age and Survivors In- 
surance fund—as part of compensation of 
such employees—provided appropriate 
regulations are promulgated by Sec- 
retaries concerned and total compensa- 
tion of employees including such pay- 
ments does not exceed any limits which 
otherwise may be imposed by law or 
regulation 


Loyalty investigations—availability of “‘de- 


fense activity” appropriations—investiga- 
tions of employees pursuant to program 
prescribed by E. O. No. 10450, while be- 
ing in interest of national security, do 
not constitute ‘‘defense activity’ or 
responsibility relating to “‘national de- 
fense”’ within meaning of sec. 1310 of 
Supplemental -Appro. Act, 1954, which 
provides that appropriations or funds 
available for salaries and expenses to any 
agency in executive branch of Govt. shall 
be transferred to any defense activity 
under jurisdiction of agency in such 
amounts as may be necessary for dis- 
charge of responsibilities relating to the 
national defense assigned to that agency. 


Management association membership— 


Government agency—association mem- 
bership fee payment prohibition in sec. 
8 of act of June 26, 1912, does not pre- 
clude procurement of membership for 
benefit of Govt., and therefore funds 
available to Office of Technical Services, 
Dept. of Commerce, may be expended to 
procure membership in American Man- 
agement Assoc. for benefit of foreign 
trainees and foreign productivity centers 
if in interest of Govt. and if member- 
ships are acquired in name of Govt. and 
not in name of or for individual benefit 
of officers or employees of U. 8 


Membership fees and dues. See Fees, 


membership. 


Paymentsto military personnel based upon 


corrected records—right to active duty 
pay or retirement pay which arises from 
correction of naval records pursuant to 
sec. 207 of Legislative Reorganization 
Act of 1946, as amended, becomes es- 
tablished when Sec. of Navy approves 
decision of correction board, and there- 
fore payments of such pay for retroactive 
periods based on corrections of naval 
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APPROPRIATIONS—Continued 
Availability—Continued 

records under said section should be 

charged to appropriation ‘‘Claims, 

Dept. of Defense” for payments prior to 

date Sec. of Navy approved decision of 

correction board and proper current ap- 

propriations should be charged with 

payments subsequent to that date._.... 
Penalty mail costs: 

Under Penalty Mail Act of 1948, as 
amended, agencies are required to re- 
imburse Post Office Dept. for cost of 
transmitting Govt. mail and may use 
any available appropriations or funds 
for such purpose—there being no re- 
quirement that appropriation of partic- 
ular activity or bureau concerned be 
charged with cost of mailings growing 
out of official functions...............- 

Sec. 1 of act of Aug. 15, 1953, which adds 
to sec. 301 of Penalty Mail Act of 1948, 
provision requiring reimbursement to 
Post Office Dept. for transmission 
of official Govt. mail and makes avail- 
able for transfer to Post Office Dept. 
to cover such penalty mail costs ‘‘any 
appropriations or funds available to 
departments, agencies, or establish- 
ments concerned,” may be construed 
to authorize intra-agency fund trans- 
fers in connection with payment of 
lk 

State Agricultural Experiment Stations— 
Act of Aug. 15, 1953, which amended 
Penalty Mail Act of 1948 by requiring 
only departments, agencies, and es- 
tablishments of Govt. to reimburse 

Post Office Dept. with equivalent 
amount of postage due therefor, is not 
applicable to State Agricultural Ex- 
periment Stations and State Exten- 
sion Directors so that free mailing 
privileges authorized for such organ- 
izations by acts of March 2, 1887, and 
June 30, 1914, are not affected by act 
of Aug. 15, 1953, and therefore Dept. 
of Agriculture appropriations for Ex- 
tension Service are not available to 
reimburse Post Office Dept. for cost of 









































ENTh.- dusateiiideneheiediteiony tama 
Physical examination. See Physical Ex- 
aminations. 






Registered mail fees: 

Laws which provide for free registry 
service for Govt. agencies in Wash- 
ington, D. C. have not been repealed 
by act of Aug. 15, 1953, which amended 
Penalty Mail Act of 1948, by requiring 
agencies to reimburse Post Office 

Dept. equivalent of postage on penalty 
mail, nor by sec. 12 of act of Oct. 30, 
1951, which authorized Postmaster 
General to prescribe by regulation fees 
to be charged for registry of mail mat- 
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Availability—C ontinued 
Registered mail fees—Continued 
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216 





ter, and therefore agency appropria- 
tions are not available for payment of 
registry fees on such mail_...........- 


Air mail—appropriations of various 


Govt. agencies are available for pay- 
ment of registry fees on domestic mat- 
ter sent by registered air mail from 
Washington, D. C., notwithstanding 
such appropriations are not available 
for payment of registry fees on do- 
mestic surface mail. .................. 


Schools. See, also, Colleges, Schools, and 
Universities, schools. 
Dependents of Department of Defense 


personnel: 

Administrative finding of inadequacy 

ef public school facilities: 
Contracts executed by personnel in- 
stead of by administrative office: 
Act of Aug. 2, 1946, which au- 
thorizes Sec. of Navy to con- 
tribute to support of schools for 
dependents of naval personnel in 
localities where available schools 
are inadequate, contemplates 
that agreements with schools 
will be made by appropriate ad- 
ministrative officers after proper 
administrative determination 
has been made that existing 
facilities are not adequate, and 
therefore annual Naval appro- 
priations are not available to 
reimburse Naval personnel for 
tuition charges personally in- 
curred for children in private 
Si snnasidatennontanineenne 
While decision of Mar. 24, 1954, 33 
Comp. Gen. 399, requires that 
arrangements for school facilities 
needed for dependents of mili- 
tary personnel overseas be made 
by Department concerned after 
appropriate administrative de- 
termination of need for such 
facilities, arrangements made 
by parents under procedure in 
effect prior to decision may be 
continued for current school 
year, if local schools are inade- 
quate and $225 per pupil invita- 
tion is offered. 33 Comp. Gen. 


Vehicles—purchase, replacement, etc. 


See Vehicles. 


Charges: 
Agency’s payment of moving expense of 


another agency to obtain space—Post 
Office Department paying moving ex- 
penses of another agency to obtain Post 
Office building space—Post Office Dept. 
appropriation for postal operations is not 
available to pay cost of moving certain 
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APPROPRIATIONS— Continued 
Charges—C ontinued 
agencies from Govt-owned post office 
buildings and to pay rent for those agen- 
cies for space in privately-owned build- 
ings to which they may be moved in 
order that Post Office Dept. may utilize 
vacated space for regional offices. -___---- 
Pay—payments based upon corrected rec- 
ords—right to active duty pay or retire- 
ment pay which arises from correction of 
naval records pursuant to sec. 207 of 
Legislative Reorganization Act of 1946, 
as amended, becomes established when 
Sec. of Navy approves decision of cor- 
rection board, and therefore payments of 
such pay for retroactive periods based on 
corrections of naval records under said 
section should be charged to appropria- 
tion “Claims, Dept. of Defense”’ for pay- 
ments prior to date Sec. of Navy ap- 
proved decision of correction board and 
proper current appropriations should be 
charged with payments subsequent to 
Se eS en 
Coast Guard— Operating expenses— Defense 
housing—-while under Act of July 2, 1945, 
personnel of Coast Guard were authorized 
to be accepted as tenants on rental basis by 
agencies which were authorized to erect 
and manage defense housing, no author- 
ity has been given to Coast Guard to erect 
or rent and manage such housing, and 
therefore, appropriation “Operating Ex- 
penses, Coast Guard” in Treasury Dept. 
Appro. Act, 1954, is not available for neces- 
sary operation and maintenance expenses 
of emergency defense housing facility 
which Coast Guard proposes to acquire 
from Navy Dept. for use by Coast Guard 
personnel on rental basis. -............-.. 
District of Columbia—bridge construction— 
purchase of land—act of June 2, 1950, 
which authorizes and directs Commis- 
sioners of Dist. of Col. to construct bridge 
over Anacostia River in vicinity of East 
Capitol Street, directs Federal agencies 
to transfer any lands under their jurisdic- 
tion, necessary for bridge and its ap- 
proaches, to Commissioners upon their 
request—with no indication such transfers 
are contingent upon payment of consid- 
eration—and therefore Dist. of Col. appro- 
priations for Capital outlay, Street and 
Bridge Divs., are not available to pay 
National Capital Housing Authority for 
land and building required by Dist of Col. 
for East Capitol Street Bridge and its 
approaches 
Fiscal year: 
Availability beyond: 
Present need and contract requirements: 
Under sec. 1 of Surplus Fund—Certi- 
fied Claims Act of 1949, which pro- 
vides that balances of appropriations 
contained in annual appropriation 
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Fiscal year—C ontinued 
Availability beyond—C ontinued 

Present need and contract require- 

ments—Continued 
bills and made specifically for service 
of any fiscal year, shall be applied 
only to payment of expenses properly 
incurred during year or to fulfillment 
of contracts properly made within 
year, and under sec. 3732 R. S., 
which provides that no contract 
shall be made unless same is author 
ized by law or under appropriation 
adequate to fulfillment, there is no 
authority to enter into contract in 
one fiscal year for gas masks sched- 
uled to be delivered in following 
0 ee ne 
Fact that period of availability of 
agency's obligated appropriation is 
extended specifically by statute does 
not limit principle that fiscal year 
appropriations may properly be obli- 
gated only for bona fide needs 
actually existing within fiscal year 
sought to be charged, so that truck- 
ing service contract entered into for 
satisfying need for current services 
cannot be extended beyond fiscal 
year, eveh though period of avail- 
ability of appropriation has been ex- 
tended by specific legislation __....-. 
Transportation of property purchased in 
prior year—under Surplus Fund- 
Certified Claims Act of 1949, all bal- 
ances of appropriations contained in 
annual appropriation bills and made 
specifically for service in any fiscal 
year shall be applied only to payment 
of expenses properly incurred during 
that year, or to fulfillment of contracts 
properly made within that year, and 
therefore charges for transportation of 
Govt. supplies are not chargeable to 
appropriation for fiscal year in which 
supplies are purchased if transporta- 
tion is performed in subsequest fiscal 
year and contract of transportation is 
separate from contract of purchase. -- 


Transportation of public property—under 
Surplus Fund-Certified Claims Act of 
1949, all balances of appropriations con- 
tained in annual appropriation bills and 
made specifically for service of any fiscal 
year shall be applied only to payment of 
expenses properly incurred during that 
year, or to fulfillment of contracts prop- 
erly made within that year, and there- 
fore charges for transportation of Govt. 
supplies are not chargeable to appropria- 
tion for fiscal year in which supplies are 
purchased if transportation is performed 
in subsequent fiscal year and contract of 
transportation is separate from contract 
of purchase 
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APPROPRIATIONS— Continued 

Liquidation of Government agencies— obli- 
gations incurred and unpaid—settlement 
by General Accounting Office—Commis- 
sion on Foreign Economic Policy—obliga- 
tion incurred by Com. on Foreign Eco- 
nomic Policy during life of Commission 
may be paid during time funds appro- 
priated to Commission are available for 
expenditure, however after date Commis 
sion ceases to exist, in absence of other 
appropriate provisions for liquidation of 
such obligations, payment thereof will be 
accomplished by direct settlement of GAO. 

Obligation—fiscal year chargeable. See Ap- 
propriations, fiscal year. 

Post Office Department—postal operations— 
availability for moving agencies from Post 
Office Building—Post Office Dept. appro- 
priation for posta! operations is not avail- 
able to pay cost of moving certain agen- 
cies from Govt-owned post office buildings 
and to pay rent for those agencies for space 
in privately-owned buildings to which they 
may be moved in order that Post Office 
Dept. may utilize vacated space for 
regional offices 

Reimbursement: 

Interagency services: 

Penalty mail cost reimbursement under 
Penalty Mail Act of 1948—State Agri- 
cultural Experiment Stations—act of 
Aug. 15, 1953, which amended Penalty 
Mail Act of 1948 by requiring only 
departments, agencies, and establish- 
ments of Govt. to reimburse Post 
Office Dept. with equivalent amount 
of postage due therefor, is not appli- 
cable to State Agricultural Experiment 
Stations and State Extension Direc- 
tors so that free mailing privileges 
authorized for such organizations by 
acts of March 2, 1887, and June 30, 1914, 
are not affected by act of Aug. 15, 1953, 
and therefore Dept. of Agriculture 
appropriations for Extension Service 
are not available to reimburse Post 
Office Dept. for cost of mail 

Registered mail service furnished by 

Post Office Department: 

Laws which provide for free registry 
service for Govt. agencies in Wash- 
ington, D. C. have not been repealed 
by act of Aug. 15, 1953, which 
amended Penalty Mail Act of 1948, 
by requiring agencies to reimburse 
Post Office Dept. equivalent of 
postage on penalty mail, nor by sec. 
12 of act of Oct. 30, 1951, which 
authorized Postmaster General to 
prescribe by regulation fees to be 
charged for registry of mail matter, 
and therefore agency appropriations 
are not available for payment of 
registry fees on such mail 
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Page | APPROPRIATIONS—Continued 


Reimbursement— (Continued 
Interagency services—C ontinued 
Registered mail service furnished by 
Post Office Department—( ontinued 
Air Mail—appropriations of various 
Govt. agencies are available for pay- 
ment of registry fees on domestic 
matter sent by registered air mail 
from Washington, D C., notwith- 
Standing such appropriations are 
not available for payment of registry 
fees on domestic surface mail - -____- 
Title to property purchased for perfor- 
mance or work—under sec. 601, Econ- 
omy Act of 1932, property purchased 
by performing agency with funds ad- 
vanced by requisitioning agency, if 
not completely consumed, is for re- 
turn to latter agency, but if work is 
performed on reimbursable basis and 
performing agency acquires property 
with its own funds, such property is 
under control of performing agency 
and, if not consumed in performance 
of work, only amount of depreciation 
of property during its use on that par- 
ticular work is for inclusion in amount 
billed requisitioning agency 
Revolving funds. See Funds, revolving. 
Transfers: 
Within departments and establishments: 
Agriculture Department—emergency 
feed and seed assistance program— 
funds available to Production and 
Marketing Adm. of Dept. of Agricul- 
ture may not be transferred pursuant 
to appropriations interchange author- 
ity in sec. 702 (b) of Dept. of Agri- 
culture Organic Act of 1944, to supple- 
ment sum provided for emergency feed 
and seed assistance by act of July 31, 


Defense activities—employee investiga- 
tions—investigations of employees 
pursuant to program prescribed by 
E. O. No. 10450, while being in interest 
of national security, do not constitute 
“defense activity” or responsibility 
relating to “‘national defense’”’ within 
meaning of sec. 1310 of Supplemental 
Appro. Act, 1954, which provides 
that appropriations or funds available 
for salaries and expenses to any agency 
in executive branch of Govt. shall be 
transferred to any defense activity 
under jurisdiction of agency in such 
amounts as may be necessary for dis- 
charge of responsibilities relating to 
the national defense assigned to that 
agency 

Limitations—employee investigations— 
investigations of employees pursuant 
to program prescribed by E. O. No. 
10450, while being in interest of 
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APPROPRIATIONS— Continued 
Transfers—Continued 





Within departments and establishments— 
Continued 
national security, do not constitute 
**defense activity” or responsibility 
relating to “‘national defense” within 
meaning of sec. 1310 of Supplemental 
Appro. Act, 1954, which provides 
that appropriations or funds available 
for salaries and expenses to any agency 
in executive branch of Govt. shall be 
transferred to any defense activity 
under jurisdiction of agency in such 
amounts as may be necessary for dis- 
charge of responsibilities relating to 
the national defense assigned to that 


Penalty mail costs—sec. 1 of act of Aug. 
15, 1953, which adds to sec. 301 of 
Penalty Mail Act of 1948, provision 
requiring reimbursement to Post 
Office Dept. for transmission of official 
Govt. mail and makes available for 
transfer to Post Office Dept. to cover 
such penalty mail costs ‘‘any appro- 
priations or funds available to de- 
partments, agencies, or establishments 
concerned,” may be construed to au- 
thorize intra-agency fund transfers in 
connection with payment of penalty 
nD CU iikaintdictiidcedcwrconnte 


AWARDS: 
Suggestions, inventions, etc.: 


Cash awards—meritorious suggestion to 
agency by employee of another agency 
while on detail—employee detailed from 
one agency to another, with control of 
employee for operational purposes vested 
in agency to which detailed, who made 
meritorious suggestion which resulted 
in savings to latter agency is regarded 
as employee of department to which 
detailed for purpose of qualifying for 
cash award under E. O. No. 9817 and 
sec. 14 of act of Aug. 2, 1946, which 
provide for payment of cash awards to 
civilian officers and employees for 
meritorious suggestions that will result 
in savings to departments_............. 

Compensation increases authorized by 
Classification Act of 1949—meritorious 
suggestion to agency by employee of 
another agency while on detail—pro- 
visions of sec. 1002 of Title X of Classifi- 
cation Act of 1949, which authorize in- 
crease in basic compensation to employ- 
ees for superior accomplishments, relate 
primarily to supervisors and employees 
within department and therefore are 
not applicable to employee who, while 
on detail to another agency, made mer- 
itorious suggestion which resulted in 
savings to agency to which detailed... 
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216 
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Debarment: 


Bids submitted under different name— 
debarred bidders (copartners) who 
were awarded contract for manufacture 
of sleeping bags from Govt-owned 
material upon bid submitted by partners 
under different name, which contract 
was subsequently canceled upon dis- 
covery of contractor’s ineligibility, are 
not entitled to payment upon any basis 
for work completed on goods delivered 
to and retained by Govt................ 

Notices of debarment—Circ. 
A-84347, July 31, 1953 


Qualifications: 


Factors for consideration—financial re- 
sponsibility—Performance Bond ac- 
ceptability—bidder otherwise qualified 
who is unable to meet financial re- 
sponsibility requirements set out in 
invitation for bids but who is able to 
furnish bond guaranteeing satisfactory 
performance of contract work may be 
awarded contract if administratively 
determined to be in public interest... 

Prior satisfactory service of higher bidder— 
failure to disqualify low bidder—quality 
of stenographic reporting services ren- 
dered by bidder under prior contracts is 
not adequate basis for rejecting low bid 
for stenographic reporting contract in 
absence of information reflecting upon 
low bidder’s qualifications, and therefore 
award made to higher bidder on basis of 
performance under prior contracts is 
improper and necessitates cancellation 
OR tien cttittinniaiindnintieceennes 


Right to award—responsibility requirement— 


bidder otherwise qualified who is unable 
to meet financial] responsibility require- 
ments set out in invitation for bids but 
who is able to furnish bond guaranteeing 
satisfactory performance of contract work 
may be awarded contract if adminis- 
tratively determined to be in public 
a isi bititiinrtnnitinneninbiesempee 


BIDS: 
Acceptance or rejection: 


Acceptance of other than lowest: 

Quality of stenographic reporting serv- 
ices rendered by bidder under prior 
contracts is not adequate basis for 
rejecting low bid for stenographic 
reporting contract in absence of in- 
formation reflecting upon low bidder’s 
qualifications, and therefore award 


made to higher bidder on basis of per- 
formance under prior contracts is 
improper and necessitates cancellation 
IE ss tccstiin edb cetilintpcane 
Award to contractor furnishing product 
on qualified products list—where in- 
vitation for bids does not specifically 
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BIDS—Continued 
Acceptance or rejection—Continued 
Acceptance of other than lowest—Con. 


Page | BIDS—Continued Page 
Acceptance or rejection—Continued 
Deviations from advertised specifica- 


request furnishing of qualified product, 
award of contract to higher bidder on 
basis of product on Qualified Products 
List instead of to low bidder meeting 
bid specifications is illegal and neces- 


Under invitation to bid (Standard Form 
33) for furnishing circuit breaker, 
which provides that “Alternate bids 
will not be considered unless au- 
thorized in Schedule,” company which 


tions—C ontinued 
bidder shall state whether bid price is 
firm or subject to escalation, failure 
to so state is material deviation from 
invitation which may not be waived, 


unqualified products in procurement of 
qualified products is merely imple- 
menting provision which can become 
operative only if it is specifically pro- 
vided in invitation that procurement is 


sitates concellation of contract-.....-- 109 so that bid submitted pursuant to 
Award to higher bidder based on early such invitation which failed to state 
delivery—contractor’s liability upon whether price was firm or subject to 
failure to make early delivery—firm escalation must be considered as not 
awarded contract by purchase order responsive to invitation............... 421 
which contained statement that award Evaluation: 
was made to that firm as other than Separable or aggregate item basis—under 
low bidder on basis of early delivery invitation for bids for installation of 
date and which made reference to cargo gear on three vessels according to 
penalties as set forth in Clause 7 of specifications set out in five items and 
Supplemental Provisions (G. 8. A. two categories, designated as “A” and 
Form 75) for failure to meet delivery “B” which reserved to Govt. option 
schedule may be assessed liquidated to award contract upon either category, 
damages for failure to meet delivery it was proper after Govt. made deter- 
schedule on basis of difference between mination that category B items were not 
contract price and low bid as provided necessary to evaluate bids on basis of 
in Clause 7, even though invitation to category A items only instead of method 
bid did not specifically provide that of evaluating bids on aggregate price 
time of delivery was of essence.......- 395 quoted for categories A and B combined, 
Alternate bids: generally used when items in both 
Alternate bid which is prohibited from categories are required.._..............-. 555 
consideration by invitation for bids Stenographic reporting services. See 
form (Standard Form No. 33) is Contracts, stenographic reporting. 
proposal which offers material that Vehicles. See Vehicles. 
does not meet specifications so that Invitation for bids provision. See, also, 
lowest bid which meets specifications Contracts, specifications. 
may be accepted regardless of fact Unqualified product rejection provision— 
that it is designated as alternate bid provision in standard specifications ac- 
or that it is one of several bids which companying invitation for bids which 
does or does not meet specifications... 499 reserved right to Govt. to reject bids on 


offered circuit breaker not conforming 
to specifications but whose bid also 
offered circuit breaker conforming to 
specifications properly may have bid 
meeting specifications accepted even 
though it was designated as alternate 


one which requires furnishing of quali- 
CR UR igidks carne wciincapsienes 109 
Qualified—vital qualification requiring bid 
rejection—delivery schedule dependent 
upon supplier—under invitation to bid, 
which provides for assessment of liqui- 
dated damages for delays in delivery, bid 
qualification making delivery schedule 
dependent upon a supplier’s delivery 
schedule may affect contract price and is 
substantial deviation from terms of invita- 
tion which cannot be waived or with- 
drawn after bid opening and therefore 
such bid should be rejected. .............. 44) 


BOARDS AND COMMISSIONS: 
Liquidation. See Departments and Es- 
tablishments, liquidation. 


BONDS: 

Contract, wage, labor, materialmen, etc., 
payments—bond procurement prior to 
contract execution—purpose of bond re- 
quirement provisions of Miller Act is to 


Deviations from advertised specifications: 
Delivery schedule dependent upon 
supplier—under invitation to bid, 
which provides for assessment of 
liquidated damages for delays in 
delivery, bid qualification making 
delivery schedule dependent upon 
supplier’s delivery schedule may 
affect contract price and is substantial 
deviation from terms of invitation 
which cannot be waived or withdrawn 
after bid opening and therefore such 
bid should be rejected__........-...-- 441 
Failure to state whether bid price was 
firm or subject to escalation—under 
invitation to bid which provides that 
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BONDS—Continued Page | BONUS: 
afford protection for Govt. in event of Military, naval, etc., personnel: 
contract default, and therefore require- Enlistment allowance. See Gratuities, en- 


ment that bonds be obtained prior to 
execution of contract requires strict en- 
forcement 
Performance—application against obligations 
unrelated to contract—pledge to secure 
specific debt or obligation may not be 
held by pledgee as security for any other 
obligation, and therefore Govt. may not 
retain cash bond deposited by contractor 
with National Park Service as pledge or 
security for performance of specific logging 
contract—which contract has been satis- 
factorily fulfilled—for application against 
obligations of contractor which are un- 
related to such contract 

Surety: 

Bonding of employees—payment of pre- 
miums—practice of requiring bonded 
employees of Federal and Dist. of Col. 
Govt. to bear cost of their bonds as 
persona] expense is one of long standing, 
and therefore in absence of specific 
legislative authority Commissioners of 
Dist. of Col. may not issue regulations 
authorizing procurement of blanket, 
position schedule, or other type of surety 
bonds covering officers and employees of 
Dist. Govt. whose bonds run to Dist. of 
Col. and may not pay premiums for such 
bonds from funds available to Dist. of 
Col. for administrative expenses._-.__-_-. 

Contract completion after contractor’s de- 
fault—surety’s rights v. assignee’s 
rights—in view of conflicting court 
decisions as to whether rights of bank as 
contractor’s assignee under Assignment 
of Claims Act of 1940, as amended, are 
superior to those of contractor's surety, 
neither surety who paid laborers and 
materialmen amounts due at time of 
contractor’s default and who completed 
work under contract nor assignee bank 
may be paid final payment due under 
contract until their differences are 
settled by mutual agreement or their 
rights have been decided by court of 
competent jurisdiction 

Subrogation—surety’s rights v. assignee’s 
rights—in view of conflicting court deci- 
sions as to whether rights of bank as 
contractor’s assignee under Assignment 
of Claims Act of 1940, as amended, are 
superior to those of contractor’s surety, 
neither surety who paid laborers and 
materialmen amounts due at time of 
contractor’s default and who completed 
work under contract nor assignee bank 
may be paid final payment due under 
contract until their differences are 
settled by mutual agreement or their 
rights have been decided by court of 
competent jurisdiction 


listment allowance. 
Reenlistment bonus. See Gratuities, reen- 
listment bonus. 


CERTIFICATES: 
Military, naval, etc., personnel: 
Pay and allowances: 
Nonavailability of mess, quarters, ete.: 

Sec. 203 of act of Aug. 2, 1946, which 
permitted heads of Military depts. 
to prescribe overseas station sub- 
sistence allowances, did not contem- 
plate promulgation of regulations 
concerning acceptance of officers’ 
certificates as to availability of Govt. 
mess, therefore War Dept. Cir. No. 
196-47 (5c), which provides that offi- 
cer’s certificate shall be considered 
as final with respect to question of 
availability of Govt. mess and quar- 
ters, may not be considered sufficient 
basis for acceptance of officer’s certifi- 
cate relative to availability of Govt. 
mess and quarters...............-.. 

Under act of Oct. 26, 1942, officers’ 
certificates in support of payments 
attesting to existence of certain facts 
relating to pay and allowance mat- 
ters may be accepted only if author- 
ized by Secretaries of War and Navy, 
therefore officers’ certificates attest- 
ing to availability of Govt. quarters 
and mess are not acceptable in sup- 
port of payment in absence of spe- 
cific authority by Secretary of Dept. 
concerned 


CERTIFYING OFFICERS: 
Payments from personal funds—reimburse- 
ment as voluntary creditors—certifying 
officer who, out of his personal funds, 
reimbursed Govt. employee amount dis- 
allowed by administrative office on travel 
voucher may not be reimbursed funds 
advanced to employee 
Voucher certification—Gen. Regs. 93-Second 
608 Revision, June 29, 1954. 


CHECKS: 
Cancellation: 
Check voiding procedures—Gen. Regs. 
118, Sept. 9, 1953. 
Scheduling procedure—Gen. Regs. 87, 
Supp. 3—Revised, Jan. 6, 1954 
Discrepancies of one dollar or more—adjust- 
ment—Acctg. Sys. Memo. 33, Apr. 29 


Issuance—report of check series used— 
Acctg. Sys. Memo. 30, Jan. 11, 1954 

Payees—deceased—decedents’ estates mat- 
ters. See Decedent’s Estates, checks. 
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CLAIMS: 
Administrative settlement: 

Deportation of alien seamen—Justice 
Dept. may administratively approve 
claims of vessel owners for refund of 
costs assessed against them for expense 
of deporting alien seamen who were 
granted shore leave by immigration in- 
spectors and then deserted ship when 
such claims are determined to be within 
purview of Prince Line case wherein it 
was held that deportation of alien sea- 
man who overstayed temporary entry 
privilege should be at Govt. expense, 
however holding in that case is not ap- 
plicable after effective date of Immigra- 
tion and Nationality Act of 1952, which 
makes deportation charges obligation of 
vessel owner 

Government land appraisal committee— 
Coos Bay Wagon road grant lands— 
vouchers covering expenses incurred by 
appraisal committee established by act 
of May 24, 1939, in connection with ap- 
praisal of Coos Bay Wagon Road grant 
lands in Oregon and timber thereon, 
may now be processed by Dept. of Inte- 
rior for payment under its regular dis- 
bursing practices and such vouchers, 
except those involving doubtful ques- 
tions of law or fact, need not be trans- 
mitted to GAO for direct payment 

Military, naval, etc., personnel—travel al- 
lowance—while decisions rendered by 
Acting Comptroller of Treasury on Aug. 
2, 1905, requires claims by Naval person- 
nel for travel allowances incident to loss 
or destruction of original orders to be 
submitted to GAO for settlement, mili- 
tary services by letter of Nov. 14, 1952, 
were authorized, under certain condi- 
tions, to pay claims for amounts found 
to be due members or former members 
of such services, and therefore adminis- 
trative payment of such travel allowance 
claims at central location is authorized 
on same basis as other claims covered 
by letter of Nov. 14, 1952. 34 MS Comp. 
Dec. 361 overruled 

Underpayments—Gen. Regs. 119, Supp. 1, 
May 14, 1954 

Doubtful—Accounting Officer’s Practice— 
when case arises with respect to which 
there is no controlling judicial precedent 
and as to which substantial doubt exists 
as to action which court of competent 
jurisdiction might take, duty of accounting 
officers is to deny claim and leave claimant 
to remedy in courts 

Settlements. See General Accounting Office, 
settlements. 


CLASSIFICATION: 


Allocation or reallocation of positions—salary 
changes. See Compensation, rates, alloca- 
tion or reallocation of positions. 
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NISHINGS: 
Military, naval, etc., personnel. See Uni- 
forms. 


COLLECTIONS: 


Accounting, disposition, etc.: 

Agencies utilizing Treasury Department 
facilities—Acctg. Sys. Memo. 31, Jan. 
18, 1954 

Excess profitsrecaptured by Government— 
voluntary refunds—amount voluntarily 
refunded to agency by contractor for 
purpose of reducing total contract 
amount prior to negotiations for revised 
contract price may be transferred to 
applicable appropriation by agency 
without being held in suspense in deposit 
fund account pending final price revi- 


Uncollectible accounts: 
Collections effected by General Account- 
ing Office: 
Gen. Regs. 120, Sept. 28, 1953 
Gen. Regs. 120—Revised, May 18, 


Schedules of disbursements and collec- 
tions—Gen. Regs. 43, Supp. 4, Feb. 5, 1954. 


COLLEGES, SCHOOLS, AND UNI- 


VERSITIES: 


Schools: 
Dependents of Department of Defense 
personnel: 
Administrative finding of inadequacy of 
public school facilities: 
Contracts executed by personnel in- 
stead of by administrative office: 
Act of Aug. 2, 1946, which authorizes 
Sec. of Navy to contribute to sup- 
port of schools for dependents of 
naval personnel in localities where 
available schools are inadequate, 
contemplates that agreements 
with schools will be made by ap- 
propriate administrative officers 
after proper administrative deter- 
mination has been made that exist- 
ing facilities are not adequate, and 
therefore annual Naval appropria- 
tions sre not available to reimburse 
Naval personnel for tuition charges 
personally incurred for children in 
private schools 
While decision of Mar. 24, 1954, 33 
Comp. Gen. 399, requires that ar- 
rangements for school facilities 
needed for dependents of military 
personne] overseas be made by De- 
partment concerned after appro- 
priate administrative determina- 
tion of need for such facilities, 
arrangements made by parents 
under procedure in effect prior to 
decision may be continued for cur- 
rent school year, if local schools are 
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COLLEGES, SCHOOLS, AND UNIT- Page | COMPENSATION—Continued 


VERSITIES— Continued 
Schools—Continued 
Dependents of Department of Defense 
personnel—Continued 
Administrative finding of inadequacy of 
public school facilities—Continued 
Contracts executed by personne! in- 
stead of by the adminisirative 
office—Continued 
inadequate and $225 per pupil invi- 
tation is offered. 33 Comp. Gen. 


Dependents of Foreign Service personnel— 
tuition for attending foreign schools— 
schooling furnished dependents of mem- 
bers of foreign service at Govt. expense is 
not authorized by Foreign Service Act of 
1946, as amended, or by any other act 
and appropriation *‘Govt. in Occupied 
Areas,” which provides funds for opera- 
tion of schools for American children 
who are dependents of Govt. personnel, 
may not be construed as authorizing pay- 
ment of tuition fees for such children at- 
tending foreign schools at post where 
there are no schools operated by U. 8S... 


COMPENSATION: 


Aggregtae limitations—wage board, etc., 
employees compensated on annual or 
monthly basis—employees occupying posi- 
tions exempt from Classification Act of 
1949, as amended, whose basic rates of 
compensation are fixed on annual or 
monthly basis by wage board, as that term 
is used in the overtime compensation pro- 
visions of sec. 203 of the Federal Employees 
Pay Act of 1945, as amended, are subject 
to the $10,330 per annum aggregate maxi- 
mum compensation limitation of sec. 
603 (b) of the 1945 act, as amended___-___. 

Demotions. See Compensation, reduction. 

Differentials. See Allowances and Differ- 
entials. 

Discharge and dismissals: 

Compensation for period between separa- 

tion without cause and reinstatement: 

Back pay rights under Veterans Pref- 
erence Act, as amended: 

Demoted employee who is restored to 
former position after successful ap- 
peal under Veterans Preference Act 
of 1944, as amended, which gives 
special preference to veterans in con- 
nection with demotions, suspen- 
sions, discharges and appeals but 
does not authorize back pay, is not 
entitled to difference in pay between 
two positions for period of demotion 
under back pay provisions of act of 
Aug. 24, 1912, as amended by act of 
June 10, 1948, which authorizes back 
pay upon restoration to duty after 
erroneous removal, suspension, or 
furlough without pay............... 
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Discharge and dismissals—Continued 


Compensation for period between sepa- 
ration without cause and reinstate- 
ment—Continued 

Back pay rights under Veterans Prefer- 

ence Act, as amended—Continued 
Part of discharge period considered 
suspension—discharged preference 
eligible employee who, upon appeal 
to Civil Service Com. under sec. 14 
of Veterans Preference Act of 1944, 
as amended, is ordered retroactively 
restored to duty, but with recom- 
mendation that portion of period in- 
volved in discharge be regarded as 
suspension, is not entitled to com- 
pensation for period of suspension 
under back pay provisions of sec. 
6 (b) (2) of act of June 10, 1948_____. 


District of Columbia employees. See Dis- 
trict of Columbia. 
Double. See, also, Officers and Employees, 


holding two positions 


Concurrent retired and civilian service 


pay—compensation paid from non-appro- 
priated funds—Central Purchasing Office 
of Far East Command established to 
purchase commodities and articles for 
resale to Army and Air Force Central 
Exchanges, U. 8. Navy Ships’ Stores, 
etc., is instrumentality of U. S., even 
though operated with non-appropriated 
funds, and therefore retired army officer 
in receipt of retired pay who holds civil- 
ian position as purchasing agent in such 
office, holds position under U. 8. Govt. 
within meaning of sec. 212 of Economy 
Act of 1932 so as to be prohibited from 
receiving combined retired pay and 
civilian compensation in excess of $3,000 
per annum, even though civilian com- 
pensation is paid from non-appropriated 
DD cnicerdidsttnitintnctneenningeins 


Military, naval, etc., personnel employed 


by civilian agencies—furloughed enlisted 
man employed as firefighter—enlisted 
men on furlough, or other Federal em- 
ployees, may not be employed as emer- 
gency pickup labor for use in suppression 
of forest and range fires upon or threaten- 
ing lands in Alaska without regard to 
questions of compatability of concurrent 
civilian and military employment and 
dual compensation statutes; however, 
with respect to any contracts heretofore 
entered into with enlisted men on fur- 
lough, no objection will be interposed to 
proper payments arising under such 
CII sscrrcnttttindcccdnectnennces 


Statutory prohibition applicability to Dis- 


trict of Columbia school teachers—dual 
Compensation Act of 1916, which pro- 
hibits payment of combined salaries to 
any Govt. employee at rate in excess of 
$2,000 per annum, is applicable to Dist. 
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B COMPENSATION—Continued Page | COMPENSATION—Continued Page 
Double—Continued Holidays—Continued 

of Col. school teachers, therefore em- Non- work days—Continued 

ployee who was employed as Dist. of Col. tion at holiday rate for Friday; and 

teacher while on annual leave prior to four hours overtime compensation for 

separation from Govt. and whose leave Tuesday, employee’s regular day off 

payment and compensation as teacher a Mors 08 Gin ctksdiccccsccccce 321 

exceeded $2,000 per annum rate is re- Sunday—non-work day in lieu of Sun- 

quired to refund one of salaries received. 466 day falling on holiday—employee 
Holidays: whose regular non-workday in lieu of 
Firefighters, etc., with tours of duty includ- Sunday fell on day proclaimed half- 
ing “stand-by” or “on-call” time: day holiday by E. O. No. 10508, and 

Twenty-four hours duty as constituting who therefore, under E. O. No. 10358, 

two workdays: was entitled to four-hour holiday on 
For purpose of holiday pay compensa- next regularly scheduled workday, 
tion payable under sec. 302 0f Federal which was holiday on which he worked 
Employees Pay Act of 1945, as and was paid at holiday rate, is en- 
amended, firefighter’s twenty-four titled to benefit of half-day holiday on 
hours of duty in sequence is to be re- next regular workday immediately 
garded as constituting two continu- following holiday, and if the employee 
ous twelve-hour workdays. .-....... 187 is required to work full day he is en- 
Provisions of E. O. No. 10358, which titled to double compensation for four 
excuse employees from work on holi- ies i as 321 
days, are not intended to operate so Wageboard, etc., employees: 
as to diminish holiday pay which Positions with different duties and 
otherwise would be payable to fire- compensation rates—wage board em- 
fighters under holiday pay provi- ployees, who are assigned to perform 
sions of Federal Employees Pay Act different kind of work from that for 
of 1945, as amended, and therefore which regularly employed, and for 
firefighter whose twenty-four hour which, in accordance with practice of 
duty shift includes on-call duty of private industry, additional pay 
twelve hours on holiday is entitled to schedules have been provided, may 
payment of holiday pay for eight be paid for overtime and holiday work 
hours on holiday, under two-thirds performed at rate established in ac- 
rule and holiday pay provisions of cordance with commercial practices... 418 
act, even though such shift did pot Workshift beginning prior to holiday 
begin on holiday.................... 187 within regular tour of duty: 

Work shift beginning prior to holiday— Under sec. 302 of Federal Employees 
under sec. 302 of Federal Employees Pay Act of 1945, as amended, and 
Pay Act of 1945, as amended, and secs. secs. 2 (b) and (6) of E. O. No. 10358, 
2 (b) and (6) of E. O. No. 10358, fire- firefighters and other ‘‘on-call”’ em- 
fighters and other “‘on-call’’ employees ployees with workday of 12 hours, 
with workday of 12 hours, who, who, through application of two- 
through application of two-thirds rule, thirds rule, are paid for eight hours, 
are paid for eight hours, are entitled are entitled to holiday compensation 
to holiday compensation computed at computed at two-thirds of time 
two-thirds of time actually served on actually served on holiday, but not 
holiday, but not to exceed eight hours, to exceed eight hours, notwithstand- 
notwithstanding duty began on day ing duty began on day prior to 
ee ee 418 ee a bcckSttitidttddsdonncds 418 

Non-work days: Firefighters, wage board employ- 

Non-work day in lieu of Sunday—next ees—under sec. 302 of Federal Em- 
workday a holiday—employee whose ployees Pay Act of 1945, as amended, 
40-hour basic workweek consists of and secs. 2 (b) and (6) ‘of E. O. No. 
Sunday through Friday, with Tues- 10358, firefighters and other ‘‘on- 
day designated day off in lieu of Sun- call” employees with workday of 
day, and who worked eight hours Sun- 12 hours, who, through application 
day, Monday, Wednesday, and Fri- of two-thirds rule, are paid for eight 
day (holiday), and four hours Tuesday hours, are entitled to holiday com- 
and Thursday (half-holiday by Execu- pensation computed at two-thirds 
tive order), is entitled to eight hours of time actually served on holiday, 
compensation at basic rate for each but not to exceed eight hours, not- 
day, Sunday, Monday, Wednesday, withstanding duty began on day 
and Thursday; eight hours compensa- poker 06 ReiePiisccckh tick cscesdce 418 
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Holidays—C ontinued Increases—classified positions — Civil Service 
Within regular tour of duty: Commission classification determina- 


Regular employees defined: 
Contract employees, time limited ap- 
pointments, etc. : 

Consecutive time-limited appoint- 
ments totaling period of employ- 
ment in excess of one year without 
break in service are not extensions 
of original appointment so as to 
constitute regular employment 
and entitle expert employed on 
when-actually-employed basis, 
with regular established tour of 
duty, to compensation for holiday 
on which no work was performed 
under rule enunciated in 32 Comp. 
Gen. 177, that employee serving 
under indefinite appointment— 
not limited to one year or less—is 
to be regarded as regular employee 
within meaning of Holiday Pay 
Act of 1938 

Expert employed on per diem basis 
continuously for more than year 
under separate 90-day employ- 
ment agreements is not ‘‘regular 
employee” of Govt. so as to be 
entitled to holiday compensation 
under Holiday Pay Act of 1938 
for holidays on which no work was 
performed during period of last 
90-day agreement, notwithstand- 
ing continuity of service, unless 
contract of employment, or ap- 
pointment papers, provided for 
EN COU a. <x ncctcnttcttisinice 

Twenty-four hour shifts: 
Start of shifts prior to holiday: 

For purpose of holiday pay com- 
pensation payable under sec. 302 
of Federal Employees Pay Act of 
1945, as amended, firefighter’s 
twenty-four hours of duty in 
sequence is to be regarded as con- 
stituting two continuous twelve- 
i eee 

Provisions of E. O. No. 10358, which 
excuse employees from work on 
holiday, are not intended to oper- 
ate so as to diminish holiday pay 
which otherwise would be payable 
to firefighter under holiday pay 
provisions of Federal Employees 
Pay Act of 1945, as amended, and 
therefore firefighter whose twenty- 
four hour duty shift includes on- 
call duty of twelve hours on holi- 
day is entitled to payment of 
holiday pay for eight hours on 
holiday, under two-thirds rule 
and holiday pay provisions of 
act, even though such shift did 
not begin on holiday 


tion—classified position changed to wage 
board position and rechanged to clas- 
sified— bona fide administrative personnel 
actions changing classified positions to 
wage board positions may not be reversed 
administratively on basis original actions 
were erroneous, in absence of Civil Service 
Com. determination that positions are 
subject to Classification Act of 1949, as 
amended, therefore employees occupying 
such positions are not entitled to com- 
pensation rate authorized for classified 
employees from date of such reversal ac- 
tion by administrative office 
Longevity step-increases: 
Aggregate service requirement—employee 
who has completed three years of con- 
tinuous service at top salary step of grade 
is not entitled to longevity step-increase 
under Classification Act of 1949 until 
completion of aggregate of ten years of 
service in such grade or equivalent or 
higher class or grade 
Position reallocation : 
Higher grade with same duties: 
Employee who is assigned to higher 
grade prior to time position pre- 
viously occupied by him in lower 
grade is reallocated to such higher 
grade is entitled to count time spent 
in lower grade toward ten years of 
service required by sec. 703 of Clas- 
sification Act of 1949 for entitlement 
to longevity step increase 

Employee whose position is reallo- 
cated to higher grade without 
change in duties may include, in 
determining creditable service in 
higher grade toward ten years of 
service required by sec. 703 of Clas- 
sification Act of 1949 for entitlement 
to longevity step increase, service in 
lower grade, even though subse- 
quently assigned to different posi- 
tion in higher grade 

Service in maximum step of grade 

requirement: 

Three years of continuous service at 
maximum scheduled rate of grade 
required of employees to be eligible 
for longevity step increase under 703 
(a) and (b) (6) of Classification Act of 
1949, need not be last’ three 
years in top salary of grade, provided 
employee has served at maximum 
step of grade and has in aggregate 
not less than ten years service in posi- 
tion which he now occupies or in posi- 
tion of equivalent or higher grade 

Three years of service required by sec. 
703 of Classification Act of 1949 to 
entitle employee to longevity step 
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Longevity step-increases—Continued Overtime— Continued 
Service in maximum step of grade require- Postal Service employees—Continued 


ment—Continued 

increase must be continuous service 
at maximum scheduled rate of grade 
or at rate in excess thereof without 
change of grade or rate of basic com- 
pensation, and therefore where, be- 
cause of Classification audit, or 
Whitten Amendment survey, posi- 
tion is decreased in grade, credit on 
longevity period in higher grade may 
not be carried by employee, upon 
assignment to lower grade, toward 
longevity increase in that grade 


Night work: 


Regular tour of duty requirement— when 
actually employed employees—under 
sec. 301 of Federal Employees Pay Act 
of 1945 as amended, and sec. 25.232c of 
Federal Employees Pay Regs., night 
differential is payable to when-actually 
employed-employee for duty performed 
while working intermittently or con- 
sistently on temporary assignment to 
regularly scheduled tour of duty between 
6 p. m. and 6 a. m., even though such 
employee has no regular tour of duty- -- 
Wage board, etc., employees—under 
sec. 301 of Federal Employees Pay Act 
of 1945, as amended, and sec. 25.232c of 
Federal Employees Pay Regs., night 
differential is payable to when-actually 
employed-employee for duty performed 
while working intermittently or con- 
sistently on temporary assignment to 
regularly scheduled tour of duty between 
6 p. m. and 6 a. m., even though such 
employee has no regular tour of duty-- 


Overtime: 


Postal Service employees: 

Railway postal clerks—computation 
method—Post Office Dept. may com 
pute compensation for postal trans- 
portation clerks assigned to road duty 
by method which would confine such 
payment more closely to requirements 
of sec. 16 (p) of Postal Employees 
Pay Act of 1945, set off current de 
ficiencies against overtime and es- 
tablish work schedules with daily 
average as near as possible to maximum 
fixed in act, provided overtime com 
pensation is paid clerks only when they 
are required to perform service in ex- 
cess of an average of eight hours daily 
for 253 days per annum as provided 


Services not ordered or approved in 
writing—personally maintained rec- 
ords—departmental postal employee 
who rendered overtime services which 
were neither ordered nor approved in 
writing as required by sec. 25.221 
of Federal Employees Pay Regs. issued 


pursuant to overtime pay provisions 
of act of June 30, 1945, may not be paid 
overtime compensation on basis of 
personally maintained overtime rec- 
ords in absence of official adminis- 
trative records to substantiate claim - 

Travel time—Forest Service employees 
traveling to and from fires, ete.—per 
annum Forest Service employees as- 
signed to smokejumper forest firefighter 
unit who were dispatched by airplane 
to site of fire and who, outside regularly 
assigned tour of duty, were returned to 
headquarters without stopover by school 
bus which was only available trans- 
portation, may be paid overtime com- 
pensation for return travel time even 
though part of such travel time did not 
fall within normal sleeping hours. -- 

Payments—overpayments—refunds— GAO 

is without authority to waive indebtedness 
of employee to Govt. which resulted from 
receipt of illegal payments of compensa 
tion made as result of administrative error 
in fixing compensation in wrong step of 
grade to which promoted in violation of 
sec. 802 (b) of Classification Act of 1949, 
as amended, and therefore employee must 
refund excess compensation paid prior to 
discovery of erroneous administrative 
action, notwithstanding employee was 
without fault in matter. 

Periodic within-grade advancement: 

Service credits—part-time employment— 
employee whose part-time position has 
been converted to full-time may count 
period spent in part-time position as 
creditable service for periodic within 
grade promotion as though service had 
been performed in full-time position... . 

Simultaneous demotion—subsequent pro- 
motion—under secs. 25.102 and 25.103 of 
Employee’s Pay Regs. employee who 
had become entitled to within-grade step 
increase on same day he was reassigned 
to lower grade, because of agency reor- 
ganization, and who was subsequently 
restored to higher grade is entitled to be 
paid at higher rate earned prior to de- 
motion 

Postal Service: 

Automatic promotions—postai clerk in top 
automatic grade whose position is subject to 
conversion to intermediate grade under act 
of Oct. 24, 1951 is not entitled to longevity 
step A under act of May 3, 1950 until 
completion of total of three years service 
in present and former top automatic 
grades 

Longevity increases: 

Maximum salary limitation—rural car- 
riers—longevity increases authorized 
by act of May 3, 1950, for postal em- 
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Postal Service—Continued 
Longevity increases—Continued 


ployees after 13, 18, and 25 years of 

postal service, constitute part of em- 

ployee’s “total annual compensation” 
within meaning of phrase as used in 
maximum salary limitation proviso 
in sec. 17 (d) of act of July 6, 1945, as 
amended, which authorizes heavy 
duty allowances (additional compensa- 
tion) up to such limitation for rural 
carriers serving heavily patronized 
routes not exceeding 45 miles, and 
therefore such longevity increases are 
for inclusion as salary in applying said 
maximum salary limitation, and 
savings provision of 1950 act is not 
applicable 

Service credits: 

Postal clerk in top automatic grade 
whose position is subject to conver- 
sion to intermediate grade under 
act of Oct. 24, 1951 is not entitled to 
longevity step A under act of May 
3, 1950 until completion of total of 
three years service in present and 
former top automatic grades____...- 


Waiting period commencement—Con. 
Savings provisions of act of May 8, 
1950—Continued 
entitled to second longevity grade 
until he completes 18 years service 
required by 1950 act 
Savings provision in sec. 2, act of 
May 3, 1950, which permits re- 
tention of promotion credits for 
longevity increases, is applicable 
to postal clerks in first-class post 
offices who temporarily occupied 
supervisory positions on date of 
enactment of said act, and who 
thereafter returned to former 
positions, in same manner as if 
employees had not been temporar- 
ily transferred to such positions; 
however, such construction does 
not apply to employees occupying 
positions for which no additional 
grades had been established by 
act of July 6, 1945, as amended, 
until completion of 13, 18, or 25 
years service 


Promotions: 
Automatic—civilian employees. See Com- 
pensation, longevity step-increases. 
Erroneous: 


Employees temporarily occupying su- 
pervisory positions—savings pro- 
vision in sec. 2, act of May 3, 1950, 


which permits retention of promotion 
credits for longevity increases, is appli- 
cable to postal clerks in first-class post 
offices who temporarily occupied 
supervisory positions on date of 
enactment of said act, and who 
thereafter returned to former posi- 
tions, in same manner as if employ- 
ees had not been temporarily trans- 
ferred to such positions; however, 
such construction does not apply to 
employees occupying positions for 
which no additional grades had been 
established by act of July 6, 1945, as 

amended, until completion of 13, 

18, or 25 years service 

Waiting period commencement: 
Savings provisions of act of May 3, 
1950: 

While clerk in postal service in first- 
class post office who was advanced 
to first longevity grade under sec. 
12 (a) of act of July 6, 1945, as 
amended by act of Oct. 28, 1949, 
may retain longevity grade on 
reassignment as carrier at second- 
class post office under savings 
provision of act of May 3, 1950, 
which repealed sec. 12 (a) of 1945 
act, he thereafter may not elect 
to revert to provisions of 1945 and 
1949 acts for purpose of receiving 
further longevity increases sooner 
than available under 1950 act, and 
therefore such employee is not 


Excess salary refund requirement— 
employees who were given promotions, 
which subsequently were held by 
Civil Service Comm, to be in violation 
of service-in-grade requirement of sec. 
1310 (c) of the Act of Nov. 1, 1951 
(Whitten Rider), are required to re- 
fund excess salary received during 
period erroneous promotions were in 
effect, notwithstanding employees 
were without fault in matter 

Retention of compensation paid—em- 
ployees who were given promotions, 
which subsequently were held by 
Civil Service Comm. to be in violation 
of service-in-grade requirement of sec. 
1310 (c) of Act of Nov. 1, 1951 (Whitten 
Rider), are required to refund excess 
salary received during period er- 
roneous promotions were in effect, 
notwithstanding employees were with- 
out fault in matter 


Periodic within-grade advancements. See 


Compensation, periodic within-grade ad- 
vancements. 


Service in grade requirement—effective 


date—retroactive promotions—action by 
Civil Service Comm. purporting to au- 
thorize or approve retroactive promo- 
tions contrary to time-in-grade pro- 
motion restrictions of sec. 1310 of act of 
Nov. 1, 1951, as amended (Whitten 
Rider), under authority of hardship 
proviso in said section, which authorizes 
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pensation for any period prior to date 
of action by Civil Service Comm 
Statutory restrictions: 
Whitten Rider: 
Employees who were given promo- 


tions, which subsequently were held 
by Civil Service Comm. to be in 
violation of service-in-grade require- 
ment of sec. 1310 (c) of act of Nov 1, 
1951 (Whitten Rider), are required 
to refund excess salary received 
during period erroneous promotions 
were in effect, notwithstanding 
employees were without fault in 


Retroactive promotions—action by 


Rates: 


Civil Service Comm. purporting to 
authorize or approve retroactive 
promotions contrary to time-in- 
grade promotion restrictions of 
sec. 1310 of act of Nov. 1, 1951, as 
amended (Whitten Rider), under 
authority of hardship proviso in 
said section, which authorizes 
Commission to grant exceptions to 
time-in-grade provisions in merito- 
rious cases, may not be accepted by 
G. A. O. as authorizing payment of 
increased compensation for any 
period prior to date of action by 
Civil Service Comm 


Allocation or reallocation of positions: 
Saved compensation: 
Employee occupying position initially 


allocated by Civil Service Comm. 
and subsequently administratively 
reallocated to higher grade but upon 
review by Commission certified 
back to lower grade—no revision of 
Commission’s standards and pro- 
cedures being involved—may not, 
under administrative rate fixing 
provisions of sec. 25.103 (b) (2) of 
Federal Employees Pay Regs., be 
permitted to retain salary step in 
lower grade based upon “highest 
previous rate’’ received in higher 


Administrative allocation of position 


changed by Civil Service Com- 
mission: 

Employee occupying position ini- 
tially allocated by Civil Service 
Comm. and subsequently adminis- 
tratively reallocated to higher 
grade but upon review by Com- 
mission reallocated to grade one 
lower than initially allocated, 
may, under administrative rate 


changed by Civil Service Com- 

mission—C ontinued 
fixing authority of sec. 25.103 (b) 
(1) of Federal Employees Pay 
Regs., receive benefit of “‘highest 
previous rate’’ received while oc- 
cupying position as initially al- 
located by Commission 

Employee occupying position ini- 
tially allocated by Civil Service 
Comm. which, at time of realloca- 
tion downward by Commission, 
was same or substantially same 
one occupied by employee at time 
Classification Act of 1949 became 
effective—fact to be ascertained 
rather than assumed—may be 
permitted, under the saved salary 
provision of sec. 25.103 (e) of 
Federal Employees Pay Regs., to 
continue to receive salary rate he 
was receiving on date position was 


Under saved salary provisions of 
sec. 25.103 (e) of Federal Em- 
ployees Pay Regs. an employee 
whose position, after effective date 
of Classification Act of 1949, was 
administratively reallocated up- 
ward one grade may, upon sub- 
sequent two-grade downward re- 
allocation of position by Civil 
Service Comm., have saved salary 
rate he would have received on 
date of action by the Commission 
had no administrative realloca- 
tion upward intervened 


Continuous retention of position re- 


quirement: 

Employee occupying position ini- 
tially allocated by Civil Service 
Comm. which, at time of realloca- 
tion downward by Commission, 
was same or substantially same 
one occupied by employee at time 
Classification Act of 1949 became 
effective—fact to be ascertained 
rather than assumed—may be per- 
mitted, under the saved salary 
provision of sec. 25.103 (e) of 
Federal Employees Pay Regs., to 
continue to receive salary rate he 
was receiving on date position was 


Sec. 25.103 (e) of Federal Employees 
Pay Regs.—promulgated pursuant 
to Classification Act of 1949— 
saving to employees salaries at- 
tached to positions reallocated 
downward, is applicable only so 
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Continued 
Saved compensation—C ontinued 
Continuous retention of position re- 
quirement—Continued 
long as such employees remain in 
same positions which they oc- 
cupied on effective date of Title 
VI of act, and therefore employee 
who is reassigned to position in 
same grade in another line of work, 
after effective date of act, and who, 
two weeks later, is reassigned 
back to original position, is not 
entitled upon subsequent down- 
ward position reallocation to saved 
compensation benefits of such 
section 
Positions initially allocated by Civil 
Service Commission: 

Employee occupying position ini- 
tially allocated by Civil Service 
Comm. and subsequently adminis- 
tratively reallocated to higher 
grade but upon review by Com- 
mission reallocated to grade one 
lower than initially allocated, 
may, under administrative rate 
fixing authority of sec. 25.103 (b) 
(1) of the Federal Employees Pay 
Regs., receive benefit of “highest 
previous rate’’ received while oc- 
cupying position as initially al- 
located by Commission 

Employee occupying position ini- 
tially allocated by Civil Service 
Comm. which, at time of realloca 
tion downward by Commission, 
was same or substantially same 
one occupied by employee at time 
Classification Act of 1949 became 
effective—fact to be ascertained 
rather than assumed—may be 
permitted, under the saved salary 
provision of sec. 25.103 (e) of 
Federal Employees Pay Regs., to 
continue to receive salary rate he 
was receiving on date position was 


Under saved salary provisions of 
sec. 25.103 (e) of Federal Em- 
ployees Pay Regs. an employee 
whose position, after effective date 
of Classification Act of 1949, was 
administratively reallocated up- 
ward one grade may, upon sub- 
sequent two-grade downward re- 
allocation of position by Civil 
Service Comm., have saved salary 


ment, etc.: 

Promotion restrictions—retroactive pro- 
motions—action by Civil Service Com. 
purporting to authorize or approve 
retroactive promotions contrary to 
time-in-grade promotion restrictions 
of sec. 1310 of act of Nov. 1, 1951, as 
amended, (Whitten Rider), under au- 
thority of hardship proviso in said 
section, which authorizes Commission 
to grant exceptions to time-in-grade 
provisions in meritorious cases, may 
not be accepted by G. A. O. as author- 
izing payment of increased compensa- 
tion for any period prior to date of 
action by Civil Service Com 

Simultaneous demotion and _ within- 
grade advancement—subsequent pro- 
motion—under secs. 25.102 and 25.103 
of Employee’s Pay Regs. employee 
who had become entitled to within- 
grade step increase on same day he 
was reassigned to lower grade, because 
of agency reorganization, and who was 
subsequently restored to higher grade 
is entitled to be paid at higher rate 
earned prior to demotion 


Reduction: 


Reduction in force demotion—tetroactive 
salary adjustment—employee who was 
demoted as result of reduction in force 
and who signed statement of availa- 
bility for lower grade position under 
protest but who did not report for duty 
due to personal illness, and who was 
covered in leave-without-pay status 
after exhaustion of leave, is not en- 
titled under back pay provisions of 
act of June 10, 1948, to compensation 
for period of leave without pay 

Restoration—compensation rights for in- 
tervening period—demoted employee 
who is restored to former position after 
successful appeal under Veterans Pref- 
erence Act of 1944, as amended, which 
gives special preference to veterans in 
connection with demotions, suspen- 
sions, discharges and appeals but does 
not authorize back pay, is not entitled 
to difference in pay between two posi- 
tions for period of demotion under 
back pay provisions of act of Aug. 24, 
1912, as amended by act of June 10, 
1948, which authorizes back pay upon 
restoration to duty after erroneous 
removal, suspension, or furlough with- 
out pay 


Salary tables—executive branch of Govern- 
date of action by the Commission ment—Circ. Letter B-50870, Oct. 1, 1953__ 
had no administrative reallocation Travel time—overtime compensation. See 
upward intervened........ a 354 Compensation, overtime, travel time. 


rate he would have received on 
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Withholding. See, also, Set-Off, compensa- 
tion. 

Within-grade periodic advancements. See 
Compensation, periodic within-grade ad- 
vancements. 


CONTRACTS: 


Advertising, necessity or non-necessity. See 

Advertising, necessity or non-necessity. 

Approvals—contractor’s liability upon award 
prior to approval—valid and binding con- 
tract comes into existence upon acceptance 
of bid by authorized Govt. contracting 
officer even though contract by its express 
terms was not binding until formally ap- 
proved by higher Govt. authority, and 
therefore contractor who alleges error in 
bid after acceptance by contracting officer 
but prior to approval by higher authority 
may not be paid any amount in excess of 
price fixed in contract or be released from 
any obligation under contract, unless there 
is finding of mutual mistake in connection 
with contract 

Awards: 

Contractors in distressed labor areas—loss 
of preference prior to award—where bids 
for gas masks were received from only 
two contractors, one of which was in 
distressed labor area, upon evaluation 
of bids, higher bidder in distressed area 
was offered opportunity to meet lower 
bid in accordance with Govt. manpower 
policy but whose bid was not finalized 
into formal contract until after bidder 
lost preferential standing, award to that 
bidder because of such preference is 
unauthorized 

Erroneous or unauthorized. See Contracts, 
awards, legality. 

Legality: 

Award to contractor furnishing product 
on qualified product list—where invi- 
tation for bids does not specifically 
request furnishing of qualified prod- 
uct, award of contract to higher bidder 
on basis of product on Qualified Prod- 
ucts List instead of to low bidder meet- 
ing bid specifications is illegal and nec- 
essitates cancellation of contract 

Cancellation—quality of stenographic re- 
porting services rendered by bidder 
under prior contracts is not adequate 
basis for rejecting low bid for steno- 
graphic reporting contract in absence 
of information reflecting upon low 
bidder’s qualifications, and therefore 
award made to higher bidder on basis 
of performance under prior contracts 
is improper and necessitates cancella- 
tion of contract. 

Conditional awards—award of contract 
which is made on condition that bid- 
der join with additional party in its 
execution, with joint and several lia- 
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Awards—Continued 
Legality—C ontinued 
bility, would not constitute acceptance 
of bid submitted, but would be coun- 
terproposal which would result in con- 
tract only upon its acceptance by both 
bidder and additional party, and such 
resulting contract would not be con- 
tract awarded under invitation, or in 
accordance with requirement of sec. 
3 (b) of Armed Services Procurement 
Act of 1947 é 
Separable or aggregate item basis— 
under invitation for bids for installa- 
tion of cargo gear on three vessels 
according to specifications set out in 
five items and two categories, desig- 
nated as “‘ A” and “ B”’ which reserved 
to Govt. option to award contract 
upon either category, it was proper 
after Govt. made determination that 
category B items were not necessary 
to evaluate bids on basis of category 
A items only instead of method of 
evaluating bids on aggregate price 
quoted for categories A and B com- 
bined, generally used when items in 
both categories are required - - ----.-- J 
Specifications which fail to show mini- 
mum needs of Government—contract 
for lithographic plates which was 
awarded on basis of specifications re- 
sulting from bona fide attempt to set 
forth minimum needs of Govt. is not 
illegal, even though something less 
than specified product would have 
satisfied Govt. needs, particularly 
when there is considered latitude of 
discretion vested in those charged with 
responsibility for preparing specifica- 
tions together with fact that five bids 
were received which offered compli- 
ance therewith, and that protesting 
lower bidder could have submitted 
responsive bid had it chosen to do so. 
B-116270, Aug. 24, 1953, over ruled... 


Negotiation—after advertising for bids— 
sec. 2 (c) (1) of Armed Services Procure- 
ment Act, which permits negotiation of 
contracts without advertising when ad- 
ministratively determined to be in pub- 
lic interest, was intended to be used only 
to meet abnormal market or procure- 
ment conditions, and therefore contrac- 
tor whose low bid received in response 
to advertised specifications with other 
unreasonably high bids—indicating that 
needed supplies are obtainable through 
normal advertised procurement—was re- 
quired to be rejected as qualified bid 
should not be awarded contract under 
negotiation authority of act and matter 
should be readvertised or procedures 
specified in sec. 2 (c) (15) of act should 
be followed. 
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To other than lowest bidder. See Bids, 
acceptance or rejection, acceptance of other 
than lowest. 


Cost-plus: 


Bid preparation expenses—cost-plus-a- 
fixed-fee contractors who incur expenses 
in connection with current unsuccessful 
bidding for contracts may apportion 
such expenses as reimbursable items of 
indirect cost to cost-plus-a-fixed-fee con- 
tracts being performed, provided that 
it is administratively authorized and 
determined that such charges are rea- 
sonable and equitable. See B-113252 
March 31, 1953, modified. .............. 

Cost-plus-percentage-of-cost prohibition: 
“ Advise-price,” “‘price to be negotiated” 

basis—payment procedure—prime con- 
tractors holding cost reimbursable con- 
tracts entered into with Dept. of Army 
during Korean emergency who pro- 
cured installation of facilities and other 
services on “‘cost-plus-a-percentage-of- 
cost,” “‘advise-price,” or “‘price to be 
negotiated” basis, may be reimbursed 
reasonable price for services-and sup- 
plies as determined or agreed upon by 
contracting officer based upon recog- 
nized commercial standards and pro- 
cedures as prescribed by this Office; 
this procedure excludes transactions 
where collusion or fraud may be 


Evasion by use of letter contracts, change 
orders—where cost limits stipulated 
in letter contracts or letters of intent 
are consistently disregarded and in- 
creased by successive amendments 
after they have been exceeded and 
execution of definitive contracts based 
on letter contracts or letters of intent is 
delayed until work involved is en- 
tirely or practically completed, final 
contracts will not be considered bind- 
ing obligations of Govt. and credit for 
payments under such contracts, equal 
to percentage fees provided for in pre- 
liminary agreements, will be disal- 


Equipment maintenance — repairmen’s 
subsistence and living expenses—under 
cost reimbursable contract, which pro- 
vides that equipment and machinery 
rental rates will be paid at current stand- 
ard rates prescribed in schedule of equip- 
ment rates issued by General Managers 
Association of Chicago, which schedule 
provides that minor or running repairs 
are included in rental rates charged for 
equipment, charges made for services and 
living expenses of repairman for main- 
taining power tools and equipment used 
in performing contract work are not 
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proper for reimbursement under terms 


Overhead expenses—expenses incurred in 


bidding for other contracts—cost-plus-a- 
fixed-fee contractors who incur expenses 
in connection with current unsuccessful 
bidding for contracts may apportion such 
expenses as reimbursable items of in- 
direct cost to cost-plus-a-fixed-fee con- 
tracts being performed, provided that it 
is administratively authorized and deter- 
mined that such charges are reasonable 
and equitable. See B-113252, March 31, 
Se cntinincictinsienmeniatnamte 
Patents, copyrights, etc.—payments by 
contractor of license fees or royalties on 
patented article necessarily used in per- 
formance of contract constitute allowable 
cost in determination of contract price, 
so long as patent rights have not ex 
pired; however, if patent should be de- 
clared invalid during life of contract 
providing for price redetermination, 
action should be taken to assure con- 
tractor licensee is not given credit for 
royalty payments not legally required 
to be paid patent owner, and where 
there is doubt as to validity of patent, 
contracts should restrict allowance of 
license fees or royalties as costs to those 
which contractor-licensee is obligated to 


Releases—subsequent claims—cost-plus- 
fixed-fee contractor who, incident to 
completion of contract, accepted final 
payment and executed release excepting 
amounts representing estimates of over- 
head costs, may be paid additional 
amounts in excess of amounts excepted 
from release upon audit determination 
of amounts properly chargeable to over- 


Delays—contractor responsible—award 
based on early delivery—firm awarded 
contract by purchase order which con- 
tained statement that award was 
made to that firm as other than low 
bidder on basis of early delivery date 
and which made reference to penalties 
as set forth in Clause 7 of Supplemental 
Provisions (G. 8. A. Form 75) for fail- 
ure to meet delivery schedule may be 
assessed liquidated damages for failure 
to meet delivery schedule on basis of 
difference between contract price and 
low bid as provided in Clause 7, even 
though invitation to bid did not 
specifically provide that time of deliv- 


Delays — delivery delays — deliveries 


made in advance of Government’s 
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Damages— Continued 
Liquidated—Continued 
need—under contract containing pro- 
vision for assessment of liquidated 
damages for delay in delivery, there 
is no legal basis for assessing con- 
tractor liquidated damages for delay 
in making complete delivery resulting 
from missing and damaged items 
where Govt. contracting officer has 
specifically found that replacement 
items, while delivered after final de- 
livery date, were delivered in advance 
of Govt’s. need and that damage and 
delay were from unforeseeable causes 
and without fault or negligence on 
part of contractor 
Defaults—completion by surety—surety’s 
rights v. assignee’s rights—in view of con- 
flicting court decisions as to whether rights 
of bank as contractor’s assignee under 
Assignment of Claims Act of 1940, as 
amended, are superior to those of con- 
tractor’s surety, neither surety who paid 
laborers and materialmen amounts due at 
time of contractor’s default and who com- 
pleted work under contract nor assignee 
bank may be paid final payment due un- 
der contract until their differences are 
settled by mutual agreement or their 
rights have been decided by court of com- 
petent jurisdiction 
Deliveries—time—late deliveries—ceiling 
price changes—contractor who made late 
deliveries of steel products, and who 
claimed price adjustment on basis of Office 
of Price Stabilization increase in ceiling 
price of steel, which had not been author- 
ized until after expiration of specified de- 
livery period, may not be reimbursed for 
increased costs which accrued as result of 
delinquent performance, even though 
Govt. by accepting delivery subsequent to 
specified date waived its right to termi- 
nate contract 
Discounts—refunds of erroneous deduc- 
tions—price redetermination after discount 
deduction—under contract containing cash 
or prompt payment discount provisions 
and price redetermination clause, con- 
tractor is entitled to refund of amount of 
cash or prompt payment discount taken 
by Govt. on that amount paid to contrac- 
tor under basic contract price which was 
in excess of amount finally determined to 
be due on contract after revision of price 
under price redetermination clause 
Freight charges—strikes—contract price ad- 
justment—contractor who attempted to 
deliver boric acid shipment FAS New 
York, New York, in accordance with 
Govt. issued instructions even though 
there was tug strike in New York Harbor 
which received nation wide publicity, 


should have been on notice of strike and 

should not have attempted delivery at 

time and is not entitled to additional 
freight costs incurred. 
Increased costs: 

Contractor’s costs greater than contem- 
plated—Contractor who for lump-sum 
agreed to clear all trees, stumps, and 
other material from area of river im- 
provement project and who relied on 
Govt. specifications which placed on 
contractor responsibility for ascertaining 
in advance full extent of work to be per- 
formed'and which provided that Govt. 
did not guarantee accuracy of its estimate 
of size of area to be cleared is not entitled 
to payment in excess of lump-sum on 
basis that he was actually required to 
clear a larger area than specifications 
stated or was anticipated by either part 
to contract 
Strikes—contractor who attempted to 
deliver boric acid shipment FAS New 
York, New York, in accordance with 
Govt. issued instructions even though 
there was tug strike in New York Harbor 
which received nation wide publicity, 
should have been on notice of strike and 
should not have attempted delivery at 
that time and is not entitled to addi- 
tional freight costs incurred 


608 Labor stipulations: 


Davis-Bacon Act: 
Violations: 

Authority to withhold unpaid wages, 
overtime from amounts due 
contractor: 

Under provisions inserted in con- 
struction contracts (Standard 
Forms 23 and 23A) as required by 
Davis-Bacon Act, as amended, for 
withholding by contracting of- 
ficers amounts that may be con- 
sidered necessary for protection of 
laborers and mechanics from funds 
due contractors, contracting of- 
ficers may withhold funds equal 
to any wages found due laborers 
and mechanics from accrued pay- 
ments or advances due contrac- 
tors, whether such wages are part 
of laborers’ and mechanics’ pre- 
vailing wage or all of it 

Withholding procedures of Davis- 
Bacon Act do not govern with- 
holding and disposition of amounts 
representing overtime wage dif- 
ferences and, while contractors 
and Government may agree that 
there may be withheld from 
moneys otherwise due contractor 
amounts representing nonpay- 
ments of overtime compensation, 
there is no authority for distribu- 
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Davis-Bacon Act—Continued 
Violations—Continued 
Authority to withhold unpaid wages, 
overtime from amounts due con- 
tractor—Continued 
tion by Govt. of such withholdings 
to workers who have not been 
paid overtime for work in excess 
of 8 hours per day 
Eight-hour law: 
Withholding of unpaid overtime from 
amounts due contractor : 
Distribution to laborers and me- 
chanics: 

Under provisions inserted in con- 
struction contracts (Standard 
Forms 23 and 23A) as required by 
Davis-Bacon Act, as amended, 
for withholding by contracting 
officers amounts that may be con- 
sidered necessary for protection of 
laborers and mechanics from funds 
due contractors, contracting of- 
ficers may withhold funds equal 
to any wages found due laborers 
and mechanics from accrued pay- 
ments or advances due contractors, 
whether such wages are part of 
laborers’ and mechanics’ prevail- 
ing wage or all of it 

Withholding procedures of Davis- 
Bacon Act do not govern with- 
holding and disposition of amounts 
representing overtime wage dif- 
ferences and, while contractors 
and Govt. may agree that there 
may be withheld from moneys 
otherwise due contractor amounts 
representing non-payments of 
overtime compensation, there is no 
authority for distribution by 
Govt. of such withholdings to 
workers who have not been paid 
overtime for work in excess of 8 
a 

Military construction contracts—appro- 
priations made for military construction 
work may not be utilized for betterment 
of working conditions among those em- 
ployed on such construction work, and 
therefore Dept. of Defense construction 
contracts and specifications may not 
include minimum workweek and over- 
time wage provision in order to promote 
and maintain fair labor standards____- & 

Miller Act—enforcement—purpose of bond 
requirement provisions of Miller Act is 
to afford protection for Govt. in event 
of contract default, and therefore require- 
ment that bonds be obtained prior to 
execution of contract requires strict 
enforcement 

Walsh-Healey Act—violations—collection 
of penalties—amount of judgment ren- 


dered in favor of U. 8. for underpayment 
of wages due employees under Walsh- 
Healey Public Contracts Act—which 
includes interest—may be distributed 
to such employees 


Letters of intent: 
Evasion of cost-plus-percentage-of-cost 


prohibition—where cost limits stipulated 
in letter contracts or letters of intent are 
consistently disregarded and increased 
by successive amendments after they 
have been exceeded and execution of 
definitive contracts based on letter con- 
tracts or letters of intent is delayed until 
work involved is entirely or practically 
completed, final contracts will not be 
considered binding obligations of Govt. 
and credit for payments under such con- 
tracts, equal to percentage fees provided 
for in preliminary agreements, will be 
disallowed 


Federal Property and Administrative 


Services Act of 1949—use of letter con- 
tracts or letters of intent, by which con- 
tractor is authorized to furnish supplies 
or services and to enter into subcon- 
tracts and incur expenses up to stated 
maximum pending negotiation of a 
definitive contract on lump-sum basis, 
should be resorted to only under condi- 
tions of utmost urgency, and inasmuch 
as such contracts are necessarily nego- 
tiated all conditions and requirements 
of sec. 302 (c), 302 (e), and 304, of the 
Federal Property and Adm. Services Act 
of 1949 are applicable 


Payments: 
Claims of unpaid laborers, materialmen, 


etc.: 
Government withholding amount equal 
to wages, overtime, etc.: 
Distribution to laborers and 
mechanics: 

Under provisions inserted in con- 
struction contracts (Standard 
Forms 23 and 23A) as required by 
Davis-Bacon Act, as amended, for 
withholding by contracting of- 
ficers amounts that may be con- 
sidered necessary for protection of 
laborers and mechanics from funds 
due contractors, contracting of- 
ficers may withhold funds equal 
to any wages found due laborers 
and mechanics from accrued pay- 
ments or advances due contractors, 
whether such wages are part of 
laborers’ and mechanics’ prevail- 
ing wage or all of it ; 

Withholding procedures of Davis- 
Bacon Act do not govern with- 
holding and disposition of amounts 
representing overtime wage dif- 
ferences and, while contractors 
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CONTRACTS— Continued 
Payments—Continued 
Claims of unpaid laborers, materialmen, 


ete.—Continued 
Goverment withholding amount equal to 
wages, overtime, ete.—Continued 
Distribution to laborers and mecha- 
nics—Continued 
and Govt. may agree that there 
may be withheld from moneys 
otherwise due contractor amounts 
representing nonpayments of over- 
time compensation, there is no 
authority for distribution by 
Govt. of such withholdings to 
workers who have not been paid 
overtime for work in excess of 8 
I RID GI ncks nk es tense 


Surety of defaulting contractor—amounts 


due completing surety—surety v. con- 
tractor’s assignee—in view of conflicting 
court decisions as to whether rights of 
bank as contractor’s assignee under As- 
signment of Claims Act of 1940, as 
amended, are superior to those of con- 
tractor’s surety, neither surety who paid 
laborers and materialmen amounts due 
at time of contractor’s default and who 
completed work under contract nor as- 
signee bank may be paid final payment 
due under contract until their differences 
are settled by mutual agreement or their 
rights have been decided by court of 
competent jurisdiction...............- . 

Unenforceable contracts for services, sup- 
plies, etc. See Payments, absence or un- 
enforceability of contracts. 


Personal services. See Personal Services. 
Price: 


Adjustment—ceiling price changes—price 
increased after contract delivery date— 
contractor who made late deliveries of 
steel products, and who claimed price 
adjustment on basis of Office of Price 
Stabilization increase in ceiling price of 
steel, which had not been authorized 
until after expiration of specified delivery 
period, may not be reimbursed for in- 
creased costs which accrued as result of 
delinquent performance, even though 
Govt. by accepting delivery subsequent 
to specified date waived its 1ight to 
ES GI eivincinctnncsnnntcniinnse 

Patents, copyrights, etc.—payments by 
contractor of license fees or royalties on 
patented article necessarily used in per- 
formance of contract constitute allow- 
able cost in determination of contract 
price, so long as patent rights have not 
expired; however, if patent should be 
declared invalid during life of contract 

providing for price redetermination, 

action should be taken to assure con- 
tractor licensee is not given credit for 
royalty payments not legally required 
to be paid patent owner, and where 
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Price—Continued 

there is doubt as to validity of patent, 

contracts should restrict allowance of 

license fees or royalties as costs to those 
which contractor-licensee is obligated to 

POP RO iikaiddtemnrontnccnantnonnene 

Renegotiation—excess profits recaptured by 
Government—voluntary refunds—disposi- 
tion—amount voluntarily refunded to 
agency by contractor for purpose of re- 
ducing total contract amount prior to 
negotiations for revised contract price may 
be transferred to applicable appropriation 
by agency without being held in suspense 
in deposit fund account pending final 
OI CIO, J scnticianddnemmnientbicanes 
Specifications: 

Items set out in two categories—option to 
award on either category—under invita- 
tion for bids for installation of cargo gear 
on three vessels according to specifica- 
tions set out in five items and two 
categories, designated as ‘‘A’’ and “‘B” 
which reserved to Govt. option to award 
contract upon either category, it was 
proper after Govt. made determination 
that category B items were not necessary 
to evaluate bids on basis of category A 
items only instead of method of evaluat- 
ing bids on aggregate price quoted for 
categories A and B combined, generally 
used when items in both categories are 
CIE, cincdacnstinniecdchtecetmen 

Minimum needs requirement: 

Highly specialized scientific equipment— 
drafting of specifications for equip- 
ment considered necessary to meet 
particular need of Govt. is admin- 
istrative responsibility and fact that 
particular bidder may be unable to 
meet specifications of highly special- 
ized scientific equipment, which were 
drawn to meet needs of agency, will 
not be sufficient to conclude that speci- 
fications are restrictive to point of 
precluding free and open competition 

Specifications indicative of reasonable 
rather than minimum needs—con- 
tract for lithographic plates which was 
awarded on basis of specifications 
resulting from bona fide attempt to 
set forth minimum needs of Govt. is 
not illegal, even though something 
less than specified product would have 
satisfied Govt. needs, particularly 
when there is considered latitude of 
discretion vested in those charged 
with responsibility for preparing 
specifications together with fact that 
five bids were received which offered 
compliance therewith, and that a 
protesting lower bidder could have 
submitted responsive bid had it chosen 
to do so. B-116270, Aug. 24, 1953, 
CURSING «gc cdecteietntnivtbtinego 
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Minimum needs requirement—Continued 
Specifications qualified by statement 
that product other than specified 
would be considered—specifications 
accompanying invitation for bids to 
supply tractors and farm equipment 
which stated certain absolute mini- 
mum requirements, but which were 
qualified by statement in invitation 
that bids on equipment differing from 
that specified would be considered 
without stating whether stated mini- 
mum requirement would be affected 
by such provision, do not clearly show 
minimum needs of Govt. and are le- 
gally defective; also, illegal award to 
bidder cannot be validated by per- 
mitting delivery of equipment meeting 
or exceeding specifications 
Or equal provisions—patented devices— 
invitations to bid should not be drawn 
around or name particular makes or 
brands unless opportunity is also af- 
forded other bidders to offer substitute 
“or equal” items, and therefore in- 
vitation to bid which specified patented 
device and did not permit submission of 
alternate bids is legally defective and no 
award properly may be made under such 
invitation 
Reservation to reject unqualified products— 
provision in standard specifications 


accompanying invitation for bids which 


reserved the right to Govt. to reject 
bids on unqualified products in pro- 
curement of qualified products is merely 
implementing provision which can be- 
come operative only if it is specifically 
provided in invitation that procurement 
is one which requires furnishing of qual- 
ified product 
Restrictive: 
Certificate from testing organization 
laboratory: 

Specifications issued with invitation 
for bids for heater units which con- 
tain unconditional requirement that 
equipment bear Underwriters Lab- 
oratories’ label is unduly restrictive. 

Specifications may include require- 
ment that articles shall conform to 
standards adopted by recognized 
independent laboratory or testing 
organization in absence of Govt. 
prescribed standards or specifica- 
tions, but absence of certificate, 
label or approval from such organi- 
zation should not automatically 
exclude otherwise acceptable prod- 


Highly specialized scientific equipment— 
drafting of specifications for equip- 
ment considered necessary to meet 
particular need of Govt. is admin- 
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Restrictive—Continued 

istrative responsibility and fact that 

particular bidder may be unable to 

meet specifications of highly special- 

ized scientific equipment, which were 

drawn to meet needs of agency, will 

not be sufficient to conclude that 

specifications are restrictive to point of 

precluding free and open competition. 
Particular make: 

Specifications accompanying invita- 
tion for bids to furnish postage stamp 
dispensing machines which are 
drafted to eliminate known unde- 
sirable features of such machines, 
which do not overstate needs of 
Govt., and which are written with 
view towards permitting maximum 
amount of competition among con- 
cerns equipped to supply needs of 
Govt. are not unduly restrictive 
even though specifications are based 
to large extent upon machine that 
has been previously manufactured 
by only one company but which 
through experience and tests has 
been shown to possess characteristics 
meeting needs of Department 

Specifications issued with invitation 
for bids for heater units, which pre- 
scribe in detail features of particular 
manufacturer’s product, are restric- 
tive in absence of information that 
only one product is capable of ren- 
dering satisfactory service 

Patented devices—invitations to bid 
should not be drawn around or name 
particular makes or brands unless 
opportunity is also afforded other 
bidders to offer substitute ‘‘or equal” 
items, and therefore invitation to bid 
which specified patented device and 

did not permit submission of alter- 

nate bids is legally defective and no 

award properly may be made under 
such invitation 
Waiver of minor deviations—failure to 
indicate in bid receipt of all addenda— 
low bidder whose bid failed to show it 
was based on consideration of all ad- 
denda, as required by invitation, which 
placed him in position where he could 
make election after opening, either to 
abide by bid as including additional ad- 
denda or to claim non-receipt and non- 
inclusion of such addenda, but whose 
representative, prior to bid opening, 
stated all addenda were in fact received 
by bidder, may be considered eligible 
for award if it is administratively de- 
termined that legal representative had 
legal authority to bind bidder or that 
additional addenda could not affect price 
quantity, or quality of work 
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Stenographic reporting—bid evaluation fac- 
tors—prices to public for transcripts, cash 
bonus offers, etc.—bids to furnish steno- 
graphic reporting services, which are re- 
ceived in response to invitation which 
provides that evaluation of charges to be 
made general public for copies of transcripts 
will be based on tota cost to public for 
ordinary, daily, and immediate copy, 
may not be evaluated on basis of special 
consideration of cost to public of ordinary 
copy in absence of any indication in invita- 
tion that cost of ordinary copy would be 
given greater consideration than that af- 
forded other classes of copy............... 


CONVENTIONS, CONFERENCES, 


ASSOCIATIONS, ETC.: 
Government agency membership fees. See 
Fees, membership. 


DECEDENTS’ ESTATES: 


Absence of creditors, heirs, etc.—escheat. 

See Decedents’ Estates, escheat. 

Checks: 

Payment procedure—check issued in pay- 
ment of Govt. obligation pursuant to 
statute or contract does not constitute 
payment unless check is negotiated, ex- 
cept when statute or contract expressly 
provides otherwise, and therefore un- 
negotiated compensation check drawn 
in favor of payee prior to death may not 
be paid to administrator of his estate 
but is for disposition in accordance with 
act of Aug. 3, 1950, which provides for 
settlement of accounts of deceased 
civilian officers and employees of Govt. 
and makes no exception to rule regarding 
unpaid checks of deceased payees---.--. 

Unnegotiated and undelivered—procedure 
for handling—Gen. Regs. 104—Revised, 
Supp. 2, June 17, 1954..................- 

Escheat—Government claims payment pol- 
icy—claims of duly appointed legal repre- 
sentative for arrears of pay due decedent’s 
estate may be allowed only upon showing 
that there are surviving heirs of decedent 
or claims of established creditors that have 
been allowed by Probate Court, the rule 
of accounting officers being that claim of 
legal representative will not be allowed 
where sole result would be escheat to 


Act of June 30, 1906, as amended, as being 
sole authority for distribution: 
Creditors’ claims—under act of June 30, 
1906, as amended by act of Feb. 25, 
1946, which governs distribution of 
amounts due estates of deceased mili- 
tary personnel, no provision is made 
for payment to general creditor of 
decedent’s estate, and therefore sole 
creditor of deceased member of uni- 
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Act of June 30, 1906, as amended, as being 
sole authority for distribution—Con. 
formed services, who was decedent’s 
“only friend,” is not entitled to pay- 
ment of claim from arrears of pay due 
decedent unless claim is presented by 
duly appointed legal representative of 


Widow’s entitlement not affected by 
pending divorce or subsequent re- 
marriage—under act of June 30, 1906, 
as amended, which prescribes manner 
in which and persons to whom 
amounts due decedent’s estate may be 
allowed in absence of demand from 
legal representatives of estate, widow’s 
right to arrears of pay accrues by reason 
of having survived decedent, and such 
right is not affected by pending divorce 
proceedings or subsequent remar- 


Additional—Korean combat pay claims— 
widow remarried prior to act—while 
combat pay for combat duty in Korea 
subsequent to May 31, 1950, was retro- 
actively authorized by Combat Duty 
Pay Act of 1952, approved July 10, 1952, 
such pay due decedent’s estate is for 
computation and distribution on same 
basis as though it had been authorized 
at time duty was performed, and there- 
fore remarriage of decedent’s widow 
before passage of act authorizing such 
pay has no bearing on right thereto___-. 

General Accounting Office claim settle- 
ment jurisdiction—payment for National 
Guard service denied prior to Price v. 
United States—estates of officers of uni- 
formed services retired under title III 
of act of June 29, 1948, as well as estates 
of those officers found ineligible for 
retirement under act because of insuffi- 
cient service, are entitled to receive any 
benefits which such officers would have 
received if still living subsequent to 
issuance of decision in Price v. United 
States, 121 ©. Cls. 664, and claims for 
such amounts should be transmitted to 
Claims Div. of GAO for settlement__... 


DELEGATION OF AUTHORITY: 


Administrative Officers—illustrations, etc., 
inclusion in printed matter—Civil Service 
Commission—Chairman of Civil Service 
Com. is designated as presiding head of 
Commission by Reorganization Plan No. 
5 of 1949, and is expressly authorized to 
designate officers and employees to perform 
functions relative to use and expenditure 
of funds, and therefore certification func- 
tion imposed upon heads of executive de- 
partments by act of March 3, 1905, with 
respect to inclusion of illustrations, en- 
gravings, or photographs in printed 
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Continued 
matter, may be delegated by Chairman of 
Civil Service Com. to subordinate 


DEPARTMENTS AND ESTABLISH- 


MENTS: 
Administrative Officers—authority—delega- 
tion of. See Delegation of Authority. 
Government land appraisal committees— 
Coos Bay Wagon Road grant land ap- 
praisal committee—while appraisal com- 
mittee to appraise Coos Bay Wagon Road 
grant lands in Oregon and timber thereon 
was created pursuant to Federal law—act 
of May 24, 1939—and its expenses are paid 
out of Federal revenues, function of com- 
mittee is to make findings as to value of 
land and timber involved independent of 

Federal supervision and, under sec. 1 of 

act, two of three members of committee 

may not be employees of U. S., therefore 
such committee is not Federal agency 
within purview of sec. 601 of Economy 

a ee 

Liquidation: 

Appropriations. See Appropriations, 
liquidation of Government agencies. 

Commission on Foreign Economic Pol- 
icy—Com. on Foreign Economic Policy, 
which was established by Title III of 
Trade Agreements Extension Act of 
1953, transmitted official report of its 
findings and recommendations to Con- 
gress on Jan. 23, 1954, and therefore 
under sec. 308 of act, which provides 
that Commission shall cease to exist 90 
days after submission of its report to 
Congress, last day of legal existence of the 
Commission is April 23, 1954, notwith- 
standing minority report of Commission 
was not submitted to Congress until 
Jan. 30, 1954, or that certain material in 
form of supplement to report of Jan. 23, 
1954, is in process of being published ___- 

Mutual Security Agency—exemption from 

Annual and Sick Leave Act of 1951— 

overseas employees—Economic Coopera- 

tion Administration (Mutual Security 

Agency) overseas mission chiefs who are 

appointed pursuant to sec. 109 (a) of 

Economic Cooperation Act of 1948, as 

amended, which authorizes such em- 

ployees to receive compensation of Foreign 

Service chiefs of mission as fixed in sec. 

411 of Foreign Service Act of 1946, are 

exempted from Annual and Sick Leave 

Act of 1951 by sec. 202 (c) of act of July 2, 

1953, which amended said leave act... 

Services bet ween: 

Bureau of land management field services 
performed for grant land appraisal 
committee—inasmuch as appraisal com- 
mittee, created pursuant to act of May 24, 
1939 to appraise Coos Bay Wagon Road 
grant lands in Oregon and timber there- 
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MENTS— Continued 
Services bet ween—C ontinued 

on, is not Federal agency within pur- 

view of sec. 601 of Economy Act of June 30, 

1932, specific statutory authority is 

required to enable Bur. of Land Manage- 

ment of Dept. of Interior to perform 
field work for appraisal committee on 
reimbursable basis.....................- 
Fees for copies of documents and other 
services of Patent Office: 

Agencies of Federal Govt. may not pay 
Patent Office fees prescribed in Rules 
ol Practice in Patent Cases for service 
performed by Patent Office in con- 
nection with administration of Patent 
and Trade Mark laws. 32 Comp. 
Gen. 392 amplified .._................. 

Government agency which assumes re- 
sponsibility for patent fees and charges 
under formal contract or international 
agreement, in exchange for license to 
invention, may not be required by 
Patent Office to pay costs of processing 
patent application on basis that entire 
right, title and interest in invention is 
not in or assigned to Govt. 33 Comp. 
Gen. 27, amplified 

Payments: 

Registered mail service furnished by 

Post Office Department : 

Laws which provide for free registry 
service for Govt. agencies in Wash- 
ington, D. C., have not been re- 
pealed by act of Aug. 15, 1953, which 
amended Penalty Mail Act of 1948, 
by requiring agencies to reimburse 
Post Otfice Dept. equivalent of 
postage on penalty mail, nor by sec. 
12 of act of Oct. 30, 1951, which 
authorized Postmaster General to 
prescribe by regulation fees to be 
charged for registry of mail matter, 
and therefore agency appropriations 
are not available for payment of 
registry fees on such mail... .......- 

Air Mail—appropriations of various 
Govt. agencies are available for pay- 
ment of registry fees on domestic 
matter sent by registered air mail 
from Washington, D. C., notwith- 
standing such appropriations are not 
available for payment of registry fees 
on domestic surface mail__.........- 

Title to property purchased—under sec. 
601, Economy Act of 1932, property pur- 
chased by performing agency with funds 
advanced by requisitioning agency, if 
not completely consumed, is for return 
to latter agency, but if work is performed 
on reimbursable basis and performing 
agency acquires property with its own 
funds, such property is under control of 
performing agency and, if not consumed 
in performance of work, only amount of 
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MENTS— Continued 
Services between—C ontinued 
depreciation of propeity during its use 
on that particular work is for inclusion 
in amount billed requisitioning agency_ 
Services for other than Federal agencies— 
services performed for grant land appraisal 
committee—specific statutory authoriza- 
tion requirement—inasmuch as appraisal 
committee, created pursuant to act of May 
24, 1939, toappraise Coos Bay Wagon Road 
grant lands in Oregon and timber thereon, 
is not Federal agency within purview of 
sec. 601 of Economy Act of June 30, 1932, 
specific statutory authority is required to 
enable Bur. of Land Management of Dept. 
of Interior to perform field work for ap- 
praisal committee on reimbursable basis. - 


DETAILS: 
Intra-office : 

Regular position or position to which de- 
tailed as governing compensation pay- 
able—employee who is detailed from 
lower grade position to higher grade one 
is to be considered as remaining in regu- 
lar position and compensation during 
period of detail continues to be that of 
regular position.................-.- ; 

Vacancy in positions held by Presidentia! 
appointees— vacancy in position required 
to be filled by President, by and with 
advice and consent of Senate, may not 
be filled administratively by detail of 
another employee, and therefore em- 
ployee who is administratively assigned 
to and performs duties of such position 
is not entitled to any additional compen- 
sation by virtue of assignment_._...-... 


DISBURSING OFFICERS AND 
AGENTS: 
Accounts—exceptions—removal— military 
personnel dependents’ personal travel— 
subsec. 303 (c) of Career Compensation 
Act of 1949, which authorizes transporta- 
tion of dependents of members of uni- 
formed services “‘when ordered to make 
change of permanent station” under such 
conditions and limitations as prescribed 
by Secretaries concerned does not author- 
ize transportation of dependents at Govt. 
expense for visits or personal travel and 
fact that express instructions were not 
issued in Joint Travel Regs. prior to Sept. 
1, 1953, did not enlarge scope of law or 
change existing rule and therefore removal 
of exceptions taken to payment for such 
travel is unauthorized. .................-. 
DISCOUNTS: 
See Contracts, discounts. 
DISTRICT OF COLUMBIA: 
Appropriations. See Appropriations, District 
of Columbia. 
Employees— compensation — holidays— De- 
cember 26, 1952—E. O. No. 10417 A, which 
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excused Federal employees from duty Dec. 
26, 1952, was applicable only to Federal 
employees and could not be construed as 
granting holiday for pay and leave pur- 
poses to police or other employees of Dist. 
of Col., and therefore employees of Dist. 
of Col., including members of Metropoli- 
tan Police Force, who worked on Dec. 26, 
1952, are not entitled to holiday pay for 
Fiorano hoccenatns cetevhetucitndieste 
Firemen: 

Compensation— increases under District of 
Columbia Police and Firemen’s Salary 

Act of 1953—Dist. of Col. Police and 
Firemen’s Salary Act of 1953, which 
grants pay increases to Metropolitan 
Police and Firemen, prescribes pay 
periods of two administrative work 
weeks and is made specifically effec- 
tive July 1, 1953, so that act requires 
establishment of pay periods begin- 
ning July 1, 1953, and separate payroll 
should be made up for compensation 
due for any days preceding effective 
date of act and for each two weeks 
thereafter......... teil ieeieied apie aiialocioies 
Longevity increases—service in grade re- 
quirement—longevity increase author- 
ized by sec. 202 (a) of Dist. of Col. 
Police and Firemen’s Salary Act of 
1953 for members of Dist. of Col. Fire 
Dept. above grade of private, class 3, 
except Fire Chief, is based upon “‘each 
five-year period of continuous service 
completed in such grade,” and there- 

fore inspector in Fire Dept. who was 
promoted to that position from grade 

of private is not entitled to count, as 
continuous service, combined peiiod 

of service in grades of private and in- 
spector for longevity pay purposes... 

Retirement: 
Annuities: 

Pension increase authority limitation: 
While Dist. of Col. Police and Fire- 

men’s Salary Act of June 20, 1953, 
effective July 1, 1953, authorizes 
increase in pensions or retirement 

compensation of retired members 

of Metropolitan Police and Fire 

Depts. when there is a pay increase 

for active members, there was no 

intent on part of Congress to au- 

thorize pensions to be increased 

after retirement based upon lapse 

of time in retired status, and there- 

fore members who retired prior to 

effective date of act are not entitled 

to include, in computation of pen- 

sion benefits, longevity increases 

provided in act for active members 


While the Dist. of Col. Police and 
Firemen’s Salary Act of June 20, 
1953, effective July 1, 1953, author- 
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DISTRIOT OF COLUMBIA—Con. 
Firemen— Continued 
Retirement—Continued 
Annuities—Continued 
Pension increase authority limita- 
tion—Continued 
izes an increase in pensions or 
retirement compensation of retired 
members of Metropolitan Police 
and Fire Departments when there 
is a pay increase for active mem 
bers, there is a specific statement 
in legislative history of act (Senate 
Report No. 384, June 10, 1953) to 
the effect that ‘such increases will 
not include any increases based on 
longevity for such retired per- 
sons,” and therefore members re- 
tired prior to effective date of act 
are not entitled to longevity in 
creases in computation of pension 
0 Sen . 
High ways, bridges, etc.— East Capito! Street 
Bridge—Act of June 2, 1950. which author 
izes and directs Commissioners of Dist of 
Col. to construct bridge over Anacostia 
River in vicinity of East Capitol Street, 
directs Federai agencies to transfer any 
lands under their jurisdiction, necessary 
for bridge and its approaches, to Commis 
sioners upon their request—with no indi 
cation such transfers are contingent upon 
payment of consideration—and therefore 
Dist. of Col. appropriations for Capital 
outlay, Street and Bridge Divs., are not 
available to pay Nationa! Capital Housing 
Authority for land and building required 
by Dist. of Col. for East Capitol Street 
Bridge and approaches 
Police: 
Compensation : 
Holidays—December 26, 1952—E. 0. 
No. 10417 A, which excused Federal 
employees from duty Dec. 26, 1952, 
was applicable only to Federal em 
ployees and could not be construed as 
granting holiday for pay and leave 
purposes to police or other employees 
of Dist. of Col., and therefore employ- 
ees of Dist. of Col., including members 
of Metropolitan Police Force, who 
worked on Dec. 26, 1952, are not en- 
titled to holiday pay for that day__._- 
Increases under District of Columbia 
Police and Firemen’s Salary Act of 
1953—Dist. of Col. Police and Fire- 
men’s Salary Act of 1953, which grants 
pay increases to Metropolitan Police 
and Firemen, prescribes pay periods 
of two administrative work weeks and 
is made specifically effective July 1, 
1953, so that act requires establishment 
of pay periods beginning July 1, 1953, 
and separate payroll should be made 
up for compensation due for any days 
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Police—C ontinued 
Compensation—Continued 
preceding effective date of act and for 
each two weeks thereafter............ 
Longevity increases—counting of mili- 
tary, naval, etc., services—under act 
of July 31, 1946, person on eligible list 
for appointment to Metropolitan Po- 
lice Dept. of Dist. of Col. who lost 
opportunity for appointment because 
of military service during World War 
Il and who, pursuant to E. O. No. 
9538, was subsequently appointed to 
such position is to be considered as 
having been appointed on same date 
lower eligible was appointed and is 
entitled to credit for constructive serv- 
ice for longevity pay purposes under 
sec. 102 (a) of act of June 20, 1953, to 
same extent as though he had actually 
served on police force from that date.. 

Retirement: 
Annuities: 

Pension increase authority limitation: 
While Dist. of Col. Police and Fire- 
men’s Salary Act of June 20, 1953, 
effective July 1, 1953, authorizes 
increase in pensions or retirement 
compensation of retired members 
of Metropolitan Police and Fire 
Depts. when there is pay increase 
for active members, there was no 
intent on part of Congress to 
authorize pensions to be increased 
after retirement based upon lapse 
of time in retired status, and there- 
fore members who retired prior to 
effective date of act are not en- 
titled to include, in computation 
of pension benefits, longevity in- 
creases provided in act for active 
members of Depts................ 
While the Dist. of Col. Police and 
Firemen’s Salary Act of June 20, 
1953, effective July 1, 1953, author- 
izes an increase in pensions or re- 
tirement compensation of retired 
members of Metropolitan Police 
and Fire Departments when there 
is a pay increase for active mem- 
bers, there is a specific statement 
in legislative history of act (Senate 
Report No. 384, June 10, 1953) to 
the effect that “such increases will 
not include any increases based on 
longevity for such retired persons,” 
and therefore members retired 
prior to effective date of act are not 
entitled to longevity increases in 
computation of pension benefits _ 
School teachers—Compensation— Dual Com- 
pensation Act of 1916— Dual Compensation 
Act of 1916, which prohibits payment of 
combined salaries to any Govt. employee 





Page 


24 


235 





ige 





DISTRICT OF COLUMBIA—Con. 
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at rate in excess of $2,000 per annum, is 
applicable to Dist. of Col. school teachers, 
therefore employee who was employed as 
Dist. of Col. teacher while on annual leave 
prior to separation from Govt. and whose 
leave payment and compensation as 
teacher exceeded $2,000 per annum rate is 
required to refund one of salaries received _. 


DIVORCE: 


See Husband and Wife. 


ENLISTMENTS: 


Reservists enlisting as regulars—active duty 
as reservist after discharge from regular 
service without reenlistment in reserves— 
Naval reservist who enlisted in Regular 
Navy and who, subsequent to discharge 
from Regular Navy and without reenlist- 
ing in Naval Reserve again served on ac- 
tive duty in Naval Reserve until original 
enlistment in Naval Reserve would nor- 
mally have terminated may be considered 
member of Naval Reserve on active duty 
during such period for entitlement to 
travel allowance incident to release from 
active Reserve service, settlement for 
unused leave at date of release from active 
duty, credit for active service in Reserve 
for future retirement, transportation of 
dependents, and mustering-out pay-....... 


FAMILY ALLOTMENT AND AL- 


LOWANCE: 
Overpayments: 
Collection waiver authority: 

When family allowance has been erro- 
neously paid or overpaid and service 
member is jointly liable with recipient 
of such allowance for all or part of debt, 
such indebtedness as to both (service- 
man and recipient) is regarded as 
erroneous payment of family allow- 
ances within meaning of sec. 13 of 
Dependents Assistance Act of 1950— 
which confers on Comptroller General 
of U. S. authority to waive such in- 
I cnas5cdcdhednsbeinieacanii 

Government's failure to make pay de- 

ductions: 

Waiver authority conferred on Comp- 
troller General of U. 8S. under sec. 13 
of Dependents Assistance Act of 
1950, is limited to indebtedness grow- 
ing out of erroneous payments of al- 
lowances under authority of Service- 
men’s Dependents Allowance Act of 
1942, as amended, and therefore in- 
debtedness resulting from nondeduc- 
tion from member’s pay of his con- 
tribution to family. allowance legally 
paid to dependents under 1942 act 
may not be waived by G A O-..... 

When family allowance has been prop- 
erly paid but there has been failure 

to make required deductions from 
servicemen’s pay, there has been no 
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LOW ANCE—Continued 
Overpayments—C ontinued 
Collection waiver authority—Continued 

Government's failure to make pay de- 

ductions—Continued 
erroneous payment of family allow- 
ance, and therefore no indebtedness 
to be waived under sec. 13 of Depen- 
dents Assistance Act of 1950, which 
confers on Comptroller General of 
U. 8. authority to waive indebted- 
ness growing out of erroneous pay- 
ments of allowances made under 
authority of Servicemen’s Depen- 
dents Allowance Act of 1942, as 
GND i ctscttbccncibintediition 
Overpayments received in good faith by 
custodian of member’s minor chil- 
dren—administrative recommenda- 
tions to waive overpayments—admin- 
istrative practice of recommending, 
under sec. 13 of Dependents Assistance 
Act of 1950, waiver of recovery of er- 
roneous payments of family allowances 
to custodians of servicemen’s minor 
children should be continued where it 
reasonably appears that fiduciary 
acted in good faith in receiving such 
payments and waiver action is other- 
wise proper, and Waiver Committee of 
G A O will act on such recommenda- 
tions in order to make final disposition 
ee ccikstncticttnlindindiiness 


FEES: 


Membership—government agency member- 
ship in associations, etc.—appropriation 
availability—association membership fee 
payment prohibition in sec. 8 of act of 
June 26, 1912, does not preclude procure- 
ment of membership for benefit of Govt., 
and therefore funds available to Office of 
Technical Services, Dept. of Commerce, 
may be expended to procure membership 
in American Management Assoc. for bene- 
fit of foreign trainees and foreign produc- 
tivity centers if in interest of Govt. and if 
memberships are acquired in name of 
Govt. and not in name of or for individual 
benefit of officers or employees of the U. S_. 

Patents. See Patents, fees. 

Registration—manufacturers of arms, am- 
munition, war implements, étc.—refunds— 
while fees improperly collected through 
fault or negligence of officers or employees 
of Govt. may be refunded, registration fee 
paid by company as manufacturer of 
arms, ammunition and implements of war, 
as required by sec. 12 of Neutrality Act of 
1939, but whose activities were limited to 
research and development of such items 
which were exempt from registration re- 
quirements of sec. 12, fact not made known 

in company’s applications for registrations, 

may not be refunded..................... 
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FORMS: 


















Accounting—traveling expenses—reimburse- 
ment for local transportation—Acctg. Sys. 
Memo. 19, Supp. 1, Dec. 8, 1953.... ....- 
Elimination of Standard Form 1026—substi- 
tution of Standard Form 1044—Gen. Regs. 
43, Supp. 4, Feb. 5, 1954 


FUNDS: 


Revolving: 
Capital transfers—Acctg. Sys. Memo. 29, 
PR Oe atnnbetitnbecncciccne 
Department of Labor—Farm Labor Supply 
Revolving Fund—availability for phys- 
ical examination of Mexican agricul- 
turel workers—‘‘ Farm Labor Supply Re- 
yolving Fund, Bur. of Employment 
Security” (Dept. of Labor) established 
by Supplemental Appro. Act of 1952, 
may be charged with cost of physical 
examinations of Mexican agricultural 
workers admitted to this country pur- 
suant to provisions of Title V of Agri- 
cultural Act of 1949, as added by act of 
July 12, 1951, as amended..............- 
Veterans Administration—maintenance 
and operation of supply depot—capitaliza- 
tion, adjustment, etc.—revolving Supply 
Fund established within Veterans Adm. 
by the Second Independent Offices 
Appro. Act, 1954, requires fund to be 
capitalized with fair value of all supplies 
and materials and depot stocks on hand 
or on order as of July 1, 1953, among 
which were items purchased with Hos- 
pital and Domiciliary Facilities no year 
appropriation, therefore in order to avoid 
duplicate charge against such appropria- 
tion, liability may be set up in Supply 
Fund in amount equal to cost of equip- 
ment on hand or on order previously 
obligated under cited appropriation, to 
be liquidated by delivery, without 
charge, of equipment as required 


Working: 


Services between departments and estab- 
lishments. See, also, Appropriations, 
transfers, between departments and 
establishments. 

Title to property purchased for per- 
formance of work—under sec. 601, 
Economy Act of 1932, property pur- 
chased by performing agency with 
funds advanced by requisitioning 
agency, if not completely consumed, 
is for return to latter agency, but if 
work is performed on reimbursable 
basis and performing agency acquires 
property with its own funds, such prop- 
erty is under control of performing 
agency and, if not consumed in per- 
formance of work, only amount of de- 
preciation of property during its use on 
that particular work is for inclusion in 
amount billed requisitioning agency_. 
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Page| GENERAL ACCOUNTING OFFICE Page 
Accounting Systems Memoranda: 


Capital transfers from revolving funds— 
Acctg. Sys. Memo. 29, July 8, 1953_____. 
Check issue discrepancies of one dollar or 
more by disbursing officers—Acctg. 
Sys. Memo. 33, Apr. 29, 1954..........-- 
Claims for reimbursement for expendi- 
tures on official business—Acctg. Sys. 
Memo. 19, Supp. 1, Dec. 8, 1953_.....--- 
Collections—direct deposit by Adminis- 
trative Agencies—Acctg. Sys. Memo. 31, 
MRR TE ccticiccw ese 
Elimination of individual appropriation 
and fund balances from disbursing 
officers’ accounts—Acctg. Sys. Memo. 
36; Mind 27, 008... 52.5.2 cc... 
Revised, amended or rescinded: 
Acctg. Sys. Memo. 8, June 23, 1950, 
iinet iiceletgcnsees 
Acctg. Sys. Memo. 8, Supp. 1, July 26, 
POR II io iis hocetseciseccnkns 
Acctg. Sys. Memo. 8, Supp. 2, Apr. 23, 
RN Soi Ci ccicdeieceaddutun 
Acctg. Sys. Memo. 10, par. 5 (a) and (b), 
Oct. 5, 1950, rescinded. ..............-. 
Acctg. Sys. Memo. 10, Oct. 5, 1950, 
tnd cde tintibaticsineen 
Acctg. Sys. Memo. 13, Dec. 11, 1950, 
rescinded _._. SehAsehton aaienibaibes 
Acctg. Sys. Memo. 19, Oct. 18, 1951_.._- 
Acctg. Sys. Memo. 24, June 16, 1952, 
I itctentitinticdiicpnbbteentminsngn 
Acctg. Sys. Memo. 24, Supp. 1, July 9, 
IE cc nctcncteninimniinetianpe 
Acctg. Sys. Memo. 25, Oct. 31, 1952, 
rescinded 


Circular Letters: 


Claims—prompt administrative submis- 
sion of claims requirement—Circ. Letter 
B-113864, Sept. 23, 1953............-.... 

Debarment of bidders—Circ. Letter A- 
OE 

Debt collection matters—administrative 
procedures—Circ. Letter B-97385, May 


Government salary tables—executive 
branch of Government—Circ. Letter 
A is Ay Ben cscasdchnscencn 

Revised, amended or rescinded—Circ. 
Letter B-99383, Mar. 30, 1951, rescinded. 

Telephones: 

Placing of long distance calls—Circ. 
Letter A-13067, Mar. 10, 1954__....._. 
Service — billing — automatically _re- 
corded messages—Circ. Letter A- 
13067, June 25, 1954 


Comptroller General: 


Waiver of recovery of pay and allotment 


overpayments: 

Administrative practice of recommend- 
ing, under sec. 13 of Dependents As- 
sistance Act of 1950, waiver of recovery 
of erroneous payments of family allow- 
ances to custodians of servicemen’s 
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GENERAL ACCOUNTING OFFICE— Page | GENERAL ACCOUNTING OFFICE— Page 
Continued Continued 
Comptroller General—Continued Debt collection matters—Continued 
Waiver of recovery of paymentand allot- Administrative procedure—Continued 


ment overpayments—Continued 
minor children should be continued 
where it reasonably appears that 
fiduciary acted in good faith in re- 
ceiving such payments and waiver 
action is otherwise proper, and Waiver 
Committee of GAO will act on such 
recommendations in order to make 
final disposition of such cases 

Waiver authority conferred on Comp- 
troller General of U. S. under sec. 13 
of Dependents Assistance Act of 1950, 
is limited to indebtedness growing 
out of erroneous payments of allow- 
ances under authority of Servicemen’s 
Dependents Allowance Act of 1942, as 
amended, and therefore indebtedness 
resulting from nondeduction from 
member’s pay of his contribution to 
family allowance legally paid to de- 
pendents under 1942 act may not be 
waived by GAO 

When family allowance has been er- 
roneously paid or overpaid and service 
member is jointly liable with re- 
cipient of such allowance for all or 
part of debt, such indebtedness as to 
both (serviceman and recipient) is 
regarded as erroneous payment of 
family allowances within meaning of 
sec. 13 of Dependents Assistance Act 
of 1950—which confers on Comp- 
troller General of U. S. authority to 
waive such indebtedness... ........- 

When family allowance has been prop- 
erly paid but there has been failure to 
make required deductions from serv- 
icemen’s pay, there has been no er- 
roneous payment of family allowance, 
and therefore no indebtedness to be 
waived under sec. 13 of Dependents 
Assistance Act of 1950, which confers 
on Comptroller General of U. 8. au- 
thority to waive indebtedness growing 
out of erroneous payments of allow- 
ances made under authority of Serv- 
icemen’s Dependents Allowance Act 


Notice of collection—Circ. Letter B- 
97385, May 18, 1954 

Removal of names from Hold-Up List— 
Cire. Letter B-97385, May 18, 1954_-_- 


Collection after statute of limitations 


barring court actions—the decision of 
Supreme Court of the U. S. in Un- 
excelled Chemical Corp. v. U. S., 345 
U. 8. 59, which held that recovery of 
liquidated damages from Govt. con- 
tractor by U. S. in action brought under 
provisions of the Walsh-Healey Act 
more than two years after the cause of 
action accrued is barred by the two- 
year statute of limitations contained in 
sec. 6 of Portal-to-Portal Act of 1947, ap- 
plies only to court actions and decision 
does not preclude the Govt. from effect- 
ing collection of such damages by setoff, 
withholding action, or otherwise, after 
expiration of statutory period for filing 


Employee debtors—compensation overpay- 


ments—GAO is without authority to 
waive indebtedness of employees to 
Govt. which resulted from receipt of 
illegal payments of compensation made 
as result of administrative error in fixing 
compensation in wrong step of grade to 
which promoted in violation of sec. 802 
(b) of Classification Act of 1949, as 
amended, and therefore employee must 
refund excess compensation paid prior 
to discovery of erroneous administrative 
action, notwithstanding employee was 
without fault in matter 


Small debts: 


Gen. Regs. 120—Revised, May 18, 1954. 
Removal of names from Hold Up List— 
Cire. Letter B-97385, May 18, 1954___. 


Transportation overcharges—Gen. Regs. 


120, Sept. 28, 1953 


Regulations: 
Audit, reconciliation and adjustment of 


depositary accounts—Gen. Regs. 119, 
Sept. 28, 1953 


of 1942, as amended Certifying and disbursing officers func- 

Debt collection matters: tions—Gen. Regs. 983—Second Revision, 

Abandonment of proceedings—Gen. Regs. June 29, 1954 

120—Revised, May 18, 1954 Checks: 

Administrative furnishing of debt cor- 
respondence—accounts deemed un- 
collectible—Gen. Regs. 120— Revised, 
Winer BR Wea rcated sheet scecevicics. 

Procedure for reporting accounts 
deemed uncollectible-—Gen. Regs. 
120, Sept. 28, 1953. 

Administrative procedure: Depositary accounts—audit, reconciliation, 

Failure to collect—Circ. Letter B-97385, and adjustment procedure—Gen. Regs. 
May 18, 1954 119, Supp. 1, May 14, 1954 


Canceled checks—scheduling proce- 
dure—Gen. Regs. 87, Supp. 3—Re- 
vised, Jan. 6, 1954 


Rendition of statements of depositary 


accounts and check data—Gen. Regs. 
118, Sept 9, 1953 
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Continued 
Regulations—Continued 
Payment of claims after settlement by the 
General Accounting Office: 
Gen. Regs. 50—Revised, Supp. 1—Re- 
vieod, July 20, 1068. .................. 
Gen. Regs. 50—Revised, Supp. 3, Jan. 


Payment of withheld taxes to tax collecting 
agencies—Gen. Regs. 96, Supp. 8, Jan. 


Revised, amended or rescinded: 
Gen. Reg. 40, Supp. 1, Sept. 20, 1927, 
UD citar the Se tinge cnt é 
Gen. Regs. 40, Supp. 3, Oct. 28, 1932, 


Gen. Regs. 43, May 22, 1925, and supple- 
A IR icicicetsctibierecacs 

Gen. Regs. 50—Revised, Oct. 24, 1949, 
IE ih tie chicteds cin tetecind 

Gen. Regs. 72, June 12, 1951, revised ___- 

Gen. Regs. 91—Second Rev., Jan. 9, 
re at ryan 

Gen. Regs. 93, Jan. 20, 1945, rescinded _. 

Gen. Regs. 93, Supp. 1, Apr. 17, 1952, 
ee ae ee 


DOE PERE ois oc ‘ 
Gen. Regs. 115—Revised, Sept. 18, 1952, 
NIE ceeded Sede tdk. dee ckawunie pene 
Gen. Regs. 119, par. 5, Sept. 28, 1953, 
Gen. Regs. 120, Sept. 23, 1953_.......... 
Settlement of accounts of deceased civilian 
officers and employees—Gen. Regs 
104—Revised, Supp. 2, June 17, 1954___- 
Standard form of voucher and schedule of 
payments—Gen. Regs. 115—Revised, 
en 
Transportation—payment of transportation 
and accessorial charges— Departments 
of Army, Navy, Marine Corps, and Air 
Force—Gen. Regs. 97—Revised, Supp. 
Ey BOA aviedasatcdincenieindtes 
Uncollectible accounts—Gen. Regs. 120, 
lah binchineinareninnenynnnes 
Settlements: 
Certificates: 
Administrative audit and review—(Gen. 
Regs. 50—Revised, Supp. 3, Jan. 6, 


Payment procedure—Gen. Regs. 
Revised, Supp. 1—Revised, July 20, 


etc., travel allowance 
settiement au- 


Military, naval, 
caims—administrative 


thority—while decision rendered by Act- 
ing Comptroller of Treasury on Aug. 2, 
1905 requires claims by Naval personnel 
for travel allowances incident to loss or 
destruction of original orders to be sub- 
mitted to GAO for settlement, military 
services by letter of Nov. 14, 1952, were 
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GENERAL ACCOUNTING OFFICE— Page 


Continued 
Settlements—Continued 

authorized, under certain conditions, to 
pay claims for amounts found to be due 
members or former members of such 
services, and therefore administrative 
payment of such travel allowance claims 
at central location is authorized on same 
basis as other claims covered by letter 
of Nov. 14, 1952. 34 MS Comp. Dec. 
SIR eee a. se cs Sti 

Obligations of liquidated agencies—Com- 
mission on Foreign Economic Policy— 
obligations incurred by Com. on Foreign 
Economic Policy during life of Commis- 
sion may be paid during time funds 
appropriated to Commission are avail- 
able for expenditure, however after date 
Commission ceases to exist, in absence 
of other appropriate provisions for liqui- 
dation of such obligations, payment 
thereof will be accomplished by direct 
settioment of GAQ..................... 

Reopening, revision, review, etc.—after 
enactment of deficiency appropriation— 
where Congress has provided by defi- 
ciency appropriation for payment of 
amount certified to be due claimant by 
accounting officers and reported for ap- 
propriation, said appropriation is avail- 
able for payment of claim, but settle- 
ment action is still subject to revision as 
if no deficiency appropriation had been 
RIND pirckicccscttencisccsecceccess 


GRATUITIES: 

Enlistment allowance: See, also, Gratuities, 

reenlistment bonus. 
Reenlistment, extended enlistment, etc.: 
Prior to enactment of Career Compen- 
sation Act of 1949—member of Regular 
Navy who reenlisted for four years 
prior to “date of enactment” of Career 
Compensation Act of 1949 (Oct. 12, 
1949) but subsequent to its effective 
date (Oct. 1, 1949) and who, under 
savings provision of sec. 207 (d) of act, 
elected to be paid reenlistment bonus 
under sec. 207 (a) of act may not make 
further election under sec. 207 (d) 
incident to subsequent discharge and 
reenlistment so as to be entitled to 
reenlistment allowance under laws in 
effect prior to Career Compensation 
Saved pay and allowances—Sec. 207 (d) 
of Career Compensation Act of 1949, 
which in effect is savings provision 
under which members of uniformed 
services who reenlist within three 
months after being discharged from 
“the enlistment” entered into prior to 
date of enactment of act have right to 
choose reenlistment allowance under 
old law or reenlistment bonus under 


130 


384 


570 
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GRATUITIES—Continued 


Enlistment allowance—Continued 
new, grants one election and when 
such election has been made and pay- 
ment effected in accordance therewith, 
any subsequent amounts paid as reen- 
listment bonus must be paid under 
new law (Career Compensation Act) - 
Mustering-out pay—active duty as reservist 
after discharge from regular service with- 
out reenlistment in reserves—Naval re- 
servist who enlisted in Regular Navy and 
who, subsequent to discharge from Regu- 
lar Navy and without reenlisting in Naval 
Reserve again served on active duty in 
Naval Reserve until original enlistment 
in Naval Reserve would normally have 
terminated may be considered member of 
Naval Reserve on active duty during such 
period for entitlement to travel allowance 
incident to release from active Reserve 
service, settlement for unused leave at date 
of release from active duty, credit for active 
service in Reserve for future retirement, 
transportation of dependents, and muster- 
PGE BOR erde onc teccnewnestvnesdccsuccun 
Reenlistment bonus: 
Reenlistment, extended enlistment, etc.: 
Failure to complete enlistment: 
Refund requirement: 

Act of Oct. 26, 1951, provides, with 
respect to amount of reenlistment 
bonus to be refunded by member 
of uniformed services where full 
term of enlistment is not com- 
pleted, that member shall be liable 
to refund that part of such bonus 
as unexpired part of such enlist- 
ment bears to total enlistment 
period for which bonus was paid, 
and therefore regulations should 
require computation of refund on 
basis which would permit bonus 
to be retained only for period of 
enlistment completed............-. 

Prior to amendment of Oct. 26, 1951, 
sec. 207 (a) of Career Compensa- 
tion Act of 1949 contained no pro- 
vision for refund of any portion of 
reenlistment bonus in event en- 
listed person did not complete 
term of enlistment to which bonus 
related, and therefore member who 
enlisted prior to Oct. 26, 1951, and 
who, voluntarily or as a result of 
own misconduct, fails to complete 
term of enlistment and is dis- 
charged after that date is not re- 
quired to refund any portion of 
reenlistment bonus paid incident 
to such enlistment................ 

Time lost added to unexpired enlist- 
ment period—peciods of “time 
lost” by member due to unau- 


Page | GRATUITIES—Continued 


570 


513 


Reenlistment bonus—Continued 
Reenlistment, extended enlistment etc.— 
Continued 
Failure to complete enlistment—Con. 
Time lost added to unexpired enliste 
ment period—Continued 

thorized absence, confinement as 
result of conviction by court-martial, 
confinement while awaiting trial 
and disposition of case, if con- 
victed, or arrest and confinement by 
civil authorities, are required to be 
added to otherwise normal date of 
expiration of enlistment in deter- 
mining “unexpired part of such en- 
listment” in computing amount of 
reenlistment bonus to be refunded 
under act of Oct. 26, 1951, when 
member voluntarily, or as a result of 
own misconduct, does not complete 
terms of enlistment for which bonus 


Prior to enactment of Career Compensa- 
tion Act of 1949—sec. 207 (d) of Career 
Compensation Act of 1949, which in 
effect is savings provision under which 
members of uniformed services who 
reenlist within three months after 
being discharged from ‘the enlist- 
ment” entered into prior to date of 
enactment of act have right to choose 
reenlistment allowance under old law 
or reenlistment bonus under new, 
grants one election and when such 
election has been made and payment 
effected in accordance therewith, any 
subsequent amounts paid as reen- 
listment bonus must be paid under 
new law (Career Compensation Act). 


Six months’ death: 


Designation of beneficiary—insurable in- 
terest or dependency requirement— 
minor niece of deceased serviceman, 
who was designated by decedent as 
primary beneficiary of six months’ 
death gratuity payment authorized by 
act of Dec. 17, 1919, as amended, but who 
was neither dependent on uncle nor had 
insurable interest in his life, has no legal 
claim to such death gratuity; however, 
decedent’s sister, alternate designated 
beneficiary, who has insurable interest 
in his life by reason of relationship alone, 
is entitled to be paid six months’ death 
gratuity........ eed abniien amantadine ddiditainaan 

Marriage validity—proxy marriages—six 
months’ death gratuity may be paid to 
nondesignated widow of serviceman— 
resident of California—who was married 
by proxy in Mexico, where proxy mar- 
riages are valid, in absence of ruling of 
California courts on validity of proxy 
marriages performed in State recognizing 
GE iceconanteiescssscaccnee 


799 


Page 


513 


570 


409 




















800 


GRATUITIES—Continued 
Six months’ death—Continued 
Reservists: 
Reservists on active duty without pay: 
Armed Forces Reserve Act of 1952: 

Death gratuity benefits provided for 
beneficiaries of Reservists by act of 

June 20, 1949, in case of death of 
member while on active duty, are 

not predicated upon existence of 

pay status at date of death, and 
therefore such gratuity is payable 

in case of member who is ordered 

to active duty without pay for any 
period of time under authority of 

sec. 240 of Armed Forces Reserve 

Act of 1952 and who suffers death 

in line of duty from injury on date 
injury occurred or thereafter 
during period pay and allowances 
accrue under 1949 act, regardless of 
whether member is hospitalized _- 
Death gratuity benefits provided for 
beneficiaries of Reservists by act of 

June 20, 1949, are not predicated 
upon existence of pay status at 
date of death, and therefore such 
gratuity is payable in case of 
member who is ordered to active 
duty without pay for period in 
excess of thirty days under au- 
thority of sec. 240 of Armed 
Forces Reserve Act of 1952, and 
who suffers death in line of duty 
from disease on date disease is 
contracted or thereafter during 
period pay and allowances accrue 
under 1949 act, regardless of 
whether member is hospitalized _- 






HOLIDAYS: 


Compensation. See Compensation. 


HOUSING: 


Civilian personnel—rates—retroactive de- 
creases—while statutory regulations or ad- 
ministrative policies may be modified from 
time to time, consistent with applicable 
law, they may not be amended so as to 
operate retroactively to decrease or in- 
crease rights already vested or fixed 
except to correct obvious errors, and 
therefore revised rent schedule fixing rents 
for Govt.-owned quarters may not be made 
effective retroactively so as to permit 
refund of amounts charged for period 
prior to issuance of revised rent schedule 
which amounts were in excess of those 
Ree I ientncntercstnsicinntmemne 

Military, naval, etc., personnel—Coast 
Guard authority to rent, manage, control 
housing—while under act of July 2, 1945, 
personnel of Coast Guard were authorized 
to be accepted as tenants on rental basis 
by agencies which were authorized to 
erect and manage defense housing, no au- 

thority has been given to Coast Guard 


411 


411 


174 


Page ; HOUSING—Continued 
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to erect or rent and manage such housing, 
and therefore appropriation ‘Operating 
Expenses, Coast Guard” in Treasury 
Dept. Appro. Act, 1954, is not available 
for necessary operation and maintenance 
expenses of emergency defense housing 
facility which Coast Guard proposes to 
acquire from Navy Dept. for use by 
Coast Guard personnel on rental basis_... 


HUSBAND AND WIFE: 


Divorce—quarters, subsistence, etc., allow- 
ances—period pending final divorce de- 
cree—while proof of dependency is not 
generally required for basic quarters allow- 
ance purposes in case of lawful wife, mem- 
ber of uniformed services whose wife was 
granted interlocutory judgment of divorce 
which did not require payment of sup- 
port, maintenance or alimony, is not 
entitled to basic allowance for quarters on 
account of dependent wife after date of 
interlocutory judgment in absence of 
proof of support, and officer’s statement 
that property agreement was in lieu of 
support until divorce became final may not 
be accepted as such proof, the agreement 
being silent in that respect 

Marriage: 

Validity: 
Proxy marriages: 

Proxy marriages are recognized by 
GAO if contracted in jurisdiction 
where it appears affirmatively that 
such marriages are authorized by 
statute or have been held valid by 
judicial decision, or if contracted in 
jurisdiction where it appears af- 
firmatively that common-law mar- 
riage is recognized and proxy mar- 
riages are neither prohibited by 
statute nor held invalid by judicial 
ES hciniied nciGee ekiienenen 

Six months’ death gratuity may be 
paid to nondesignated widow of 
serviceman—resident of California— 
who was married by proxy in Mexico 
where proxy marriages are valid, 
in absence of ruling of California 
courts on validity of proxy mar- 
riages performed in State recognizing 


Dependent’s Assistance Act, 1950, as 
amended: 

Administrative proposal in connec- 
tion with administration of De- 
pendent’s Assistance Act of 1950, 
as amended, which would recog- 
nize proxy matriages, in absence of 
prohibitory statute or adverse 
judicial decision in jurisdiction 
where contracted and without 
regard to what situation may be 
in matrimonial domicile, would 
accord recognition by Govt. to 
such marriages regardless of 
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HUSBAND AND WIFE—Continued Page | INTEREST— Continued Page 
Marriage—C ontinued thorized even though contract contains 

Validity—C ontinued no provision for payment of interest__.__- 263 
Proxy Marriages—Continued Funds advanced from revolving fund—small 
Dependent’s assistance act, 1950, as Business Administration—requirement of 
amended—C ontinued sec. 204 (b) of Small Business Act of 1953 
whether they actually are valid for payment of interest on funds advanced 
under law of matrimonial domicile, from Revolving Fund, Small Business 
or in jurisdiction where contracted, Administration “when requested’ by 
or for that matter in any other Small Business Administration is appli- 
jurisdiction, and therefore such cable only to funds advanced for purposes 
proposal is questionable........... 446 enumerated in secs. 207 (a) (b) (c) and (d) 
Marital status determinations under of Act, and therefore funds authorized by 
Dependent’s Assistance Act of Supplemental Appropriation Act of 1954 
1950, as amended, may be made in to be transferred from Revolving Fund to 
accordance with administrative appropriation ‘Salaries and Expenses, 
regulation which provides that Small Business Administration” for ad- 
validity of proxy marriages shall ministrative expenses—a separate purpose 
be determined according to law —do not come within purview of sec. 204 

of place where parties resided at (>) fatto cad ih. -Lubeieada 348 
the time of marriage............-.- 446| Judgments—suits under Walsh-Healey Act 


—distribution to employees—amount of 
judgment rendered in favor of U. S. for 
underpayment of wages due employees 
under Walsh-Healey Public Contracts 
Act—which includes interest—may be 


INSURANCE: 
Mail, parcel post, etc. See Post Office Depart- 
ment, mails. 
Marine and war risk: 
Binders—time extensions—inasmuch as 


istri to such empl ee 
binder fees for vessel war risk insurance > oe a0 - ae = 
interim binders are not applied on pay Sevtage os i 
nter ers are pplied on pay- Daring period of is 


ment of premiums and do not con- 
stitute any part of consideration for 
risks to be insured if war breaks out, 
proposal to extend period of time during 
which existing binders will remain in 
force without charging additional binder 
fees is not objectionable as constituting 
amendment of contract without con- 
i centenannn carnitine 123 
Maritime Administration purchase au- 
thority—under sec. 207 of Merchant 
Marine Act, 1936, which recognizes 
business nature of activities of Maritime 
Administration, marine builder’s risk 
insurance covering vessels to be con- 
structed under Mariner program may 
be purchased by Administration if it is 
administratively determined to be in 


Accrual of interest on military savings 
deposits is suspended during periods 
that enlisted depositor is in desertion 
status and upon depositor’s return to 
military jurisdiction, interest should 
be resumed and computed on total 
principal sum then deposited and not 
on old principal plus interest which 
would have accrued through date of 
desertion, such procedure being com- 
pounding of interest; also, six-month 
accrual period for computation of in- 
terest includes active duty performed 
either prior to commencement or sub- 
sequent to termination of desertion 
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Termination date for running of interest 
on military savings deposits where en- 


GUS TEAEENE-nonnnnnnnvnonevereronce ” listed depositor is confined pursuant to 
INTEREST: sentence of court-martial, or retained 
Claims against the District of Columbia— in service pending completion of ap- 
delayed contract payments—U. 8S. as sov pellate review past normal date on 
ereign is not liable, in absence of express which term of enlistment would have 
agreement, for interest on delayed contract expired, is actual date of discharge, 
obligation payments but Dist. of Col. whether or not enlisted man involved 
Govt., which is municipal corporation and Spceniese 00 GG ss stk dco decisen ane 522 
not sovereign, is subject to same liabilities While military savings deposits do not 
as private corporation and is liable for in- accrue interest during periods that en- 
terest beginning with date liquidated con- listed depositors are in desertion 
tract obligation is due, and therefore pay- status, enlisted depositor whose serv- 
ment of interest on money improperly ice record is subsequently corrected to 
withheld from contractor by Dist. of Col. remove mark of desertion may be 
for work performed under Dupont Circle credited with interest retroactively to 


underpass construction contract is au- include period of desertion involved... 522 





LEAVES OF ABSENCE: 
Annual: 
Accrual: 
Crediting on bi-weekly, semi-monthly, 
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or annua! basis: 
Additional leave accruals—while secs. 
203 (c), 203 (d), and 208 (a) of An- 
nual and Sick Leave Act of 1951, 
which govern point at which accu- 
mulation of annual leave occurs and 
excess annual leave is forfeited, were 
amended by act of July 2, 1953, to es- 
tablish that point as beginning of 
first complete pay period in any year 
instead of end of last complete pay 
period in any year, sec. 203 (a)(2) of 
1951 act which prescribes additional 
leave accrual to certain employees for 
last full pay period in year has been 
amended, and therefore such em- 
ployees may continue to be given 
this additional leave accrual for last 
full pay period in calendar year__... 
Establishment of leave year for com- 
putation purposes—while secs. 203 
(ec), 203 (d), and 208 (a) of Annual 
and Sick Leave Act of 1951, which 
govern point at which accumulation 
of annual leave occurs and excess 
annual leave is forfeited, were 
amended by act of July 2, 1953, to 
establish that point as beginning of 
first complete pay period in any 
year instead of end of last complete 
pay period in any year, sec. 203 (a) 
(2) of 1951 act which prescribes addi- 
tional leave accrual to certain em- 
ployees for last full pay period in 
year has not been amended, and 
therefore such employees may con- 
tinue to be given this additional 
leave accrual for last full pay period 
ee 
Normal working hours limitation— 
exception for postal service em- 
ployees—Sec. 30.504 of Annual! and 
Sick Leave Regs., which provides 
for leave computation system based 
upon hours of work in pay status per- 
formed by emp!oyee during agency’s 
basic working hours, may be amend- 
ed by issuance of Civil Service Com. 
regulation which would permit 
postal employees to earn annual 
leave upon pro rata basis for num- 
ber of hours in pay status, which 
hours are understood to be paid for 
at regular straight time rates 


Ninety-day continuous service require- 


ment: 
Ninetieth day falling on holiday— 
under sec. 203(i) of Annual and Sick 
Leave Act of 1951, which provides 
that an employee shall not be en- 
titled to annual leave until comple- 
tion of 90 days continuous employ- 
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LEAVES OF ABSENCE—Continued 
Annual—Continued 
Accrual—Continued 
Ninety-day continuous service require- 
ment—Continued 
ment, employee whose appoint- 
ment is terminated after 89 days 
service is not entitled to credit for 
annual leave for period of such em- 
ployment, even though ninetieth 
day falls on Sunday, a non-workday. 
Presidential appointees— Presidential 
appointees who were covered by 
provisions of Annual and Sick Leave 
Act of 1951 until enactment of sec. 
1 of act of July 2, 1953, and who had 
not, on effective date of first section 
of 1953 act, completed 90-day quali- 
fying period required by 1951 act to 
be entitled to credit of annual leave, 
are not to be considered as having 
earned such leave................... 
Overseas employees—person recruited 
in U. 8S. for service in Alaska with 
Territorial institution, under condi- 
tions of employment not providing 
for return transportation to U. 8., who 
upon termination of such employ- 
ment is given appointment with Fed- 
eral agency in Alaska, is not entitled 
to 45 days maximum annual leave ac- 
cumulation benefits of sec. 203 (d) of 
Annual and Sick Leave Act of 1951... 
Use it or lose it leave provision—repeal 
permitting carry-over of leave accu- 
mulations—inasmuch as sec. 401 of 
Independent Offices Appro. Act, 1953, 
which requires employees to use leave 
earned in one calendar year by June 
30 of following calendar year was re- 
pealed before its effective date, em- 
ployee who brought forward accumu- 
lation of more than 30 days leave at 
end of 1952 leave year, which included 
leave earned in 1952, may continue, 
under leave limitation provision of act 
of July 2, 1953, to carry it forward as 
accumulation until it is used. ...... a 
Administrative authority to place em- 
ployees on annua! leave —employees sus- 
pended in interest of national security— 
employees who are suspected of viola- 
tions of sec. 9a of Hatch Act or of Title 
III, sec. 301 of First Independent Offices 
Appro. Act, 1954—which, among other 
things, prohibit payment of compensa- 
tion to person who advocates, or who is 
member of organization which advo- 
cates, overthrow of Govt. of U. 8.—may 
not be placed in leave-with-pay status 
pending determination whether em- 
ployment is consistent with interests of 
motional security q...<.ccccscccccecosccne 
Compensation equivalent payments—al- 
lowances and differentials—departure 
from overseas post in leave status for pur- 
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LEAVES OF ABSENCE—Continued 
Annual—Continued 
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pose of separation—while Civil Service 
Com. regs (5 C. F. R. 350.6) provide for 
payment of Territorial cost-of-living 
allowance for periods of sick and annual 
leave, they restrict such payments to 
leave taken from time of arrival at post 
of duty to time of departure for separa 
tion from service, and therefore employee 
who, incident to separation, departs 
from Alaskan post in leave status in order 
to use accrued annual leave in excess of 
that for which lump-sum payment may 
be made loses entitlement to Territorial 
cost-of-living allowance on date of de- 
parture from such post so that such al- 
lowance may not be included in payment 
for excess leave or in lump-sum leave 
DIL. -<cenkienhniigunbbeiapbonsess 
Foreign Service—home leave—persons em- 
ployed under Act for International Devel- 
opment—persons employed outside con- 
tinental U. S. under Act for Interna- 
tional Development and China Aid Act 
of 1948, who are exempted from Annual 
and Sick Leave Act of 1951, as amended 
by subsec. 202 (c) (1) (C), are not en- 
titled to home leave authorized by sec. 
203 of act and are excluded from opera- 
tion of Foreign Services Act of 1946, 
which provides for payment of traveling 
expenses to U. S. for leave purposes.--. 
Granting—discretionary authority—sec. 
203 (h) of Annual and Sick Leave Act of 
1951 vests discretion in heads of various 
departments and independent establish- 
ments to prescribe granting of annual 
leave, and therefore it is optional with 
employing agency to refuse to grant em- 
ployee, immediately prior to separation, 
use in kind of annual leave that cannot 
be included in lump-sum leave payment 
because of lump-sum payment limitation 
in act of July 2, 1953, and matter is not 
subject to regulation by Civil Service 


Lump-sum payments. See Leaves of Ab 
sence, lump-sum payments, 

Postal service—accrual upon pro rata 
basis—Sec. 30.504 of Annual and Sick 
Leave Regs., which provides for leave 
computation system based upon hours of 
work in pay status performed by em- 
ployee during agency’s basic working 
hours, may be amended by issuance of 
Civil Service Com. regulation which 
would permit postal employees to earn 
annual leave upon pro rata basis for 
number of hours in pay status, which 
hours are understood to be paid for at 
regular straight time rates__..........--. 

Recredit of prior accrued leave—lump-sum 
payments. See Leaves of Absence, lump- 
sum payments, refunds upon reemploy- 

ment, recredit of prior accrued leave. 
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Employees holding positions exempted 
from Annual and Sick Leave Act of 
1951—inasmuch as employee who 
transfers from position under Annual 
and Sick Leave Act of 1951, or from 
position in another leave system, to 
position exempt from any leave system 
under sec, 202 (b) (1) (B), (C), or (H) 
of 1951 act, is unable to have leave 
earned in prior position credited to 
him in new position, transfer of such 
employee constitutes separation with- 
in meaning of lump-sum leave act of 
1944, and therefore such employee 
would be entitled to lump-sum leave 
payment whether or not transfer in- 
volved break in service............... 

Statutory payment restriction—use of 
leave in kind to avoid leave forfeiture— 
while sec. 4 (a) of act of July 2, 1953, 
establishes limitation upon number of 
days of annual leave for which lump- 
sum payment may be made for separa- 
tions after Aug. 31, 1953, nothing in act 
prohibits use, in kind, of annual leave 
that could not be included in lump- 
sum leave payment under terms of 
said sec. 4 (a) immediately prior to 
such separation, whether by reduc- 
tion in force or otherwise............. 


Transfers: 


Bet ween permanent and temporary posi- 
tions—furloughed employee holding 
temporary position—under Annual and 
Sick Leave Regs., employee who was 
voluntarily furloughed from perma- 
nent position for purpose of accepting 
temporary contract employment for 
two months as consultant with Com. 
on Foreign Economic Policy and who 
resumed duties in permanent position 
without break in service may have 
annual leave accrued in temporary 
position transferred to credit in per- 
manent position, and therefore lump- 
sum payment by Commission for such 
accrued leave is not authorized. 32 
Comp. Gen. 310, distinguished -...... 

Bet ween positions under different leave 

systems: 

Employee who transfers, to position 
under Annual and Sick Leave Act of 
1951, from position under another 
leave system, prior to beginning of 
the first complete biweekly pay 
period in 1954 (January 3, 1954), may 
transfer maximum of 60 days annual 
leave plus current annual leave 
which employee in agency to which 
such employee transferred could 
have accrued as of date of transfer, 

however any annual leave in excess 

of 60 days not used by such em- 
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LEAVES OF ABSENCE—Continued 
Annual—Continued 
Transfers—Continued 
Between positions under different leave 
systems—Continued 
ployee by January 3, 1954, would be 
OR is cee ectiitnnte pndes 
Under sec. 205 of Annual and Sick 

Leave Act of 1951, as amended by 

sec. 4 (b) of act of July 2, 1953, 

amount of annual leave permitted to 

be transferred by employee who 
transfers to position under Annual 
and Sick Leave Act of 1951, from 
position under different leave sys- 
tem, may equal annual leave which 
employees in agency to which such 
employee transferred could have 
accumulated and currently accrued 
at date of transfer, subject to subse- 

quent reduction as required by limi- 

tations upon employees of agency to 

which transferred _............--..-- 
Leave transfer limitation: 

Employee who transfers to position 
under Annual and Sick Leave Act 
of 1951, from position under an- 
other leave system, after beginning 
of first complete biweekly pay 
peiiod in 1954 (January 3, 1954), 
may transfer maximum of 30 days 
annual leave plus current annual 
leave which employee in agency to 
which such employee transferred 
could have accrued as of date of 
Se eae indies 

Under leave transfer provisions of 
sec. 205 of Annual and Sick Leave 
Act of 1951, as amended by sec. 
4 (b) of act of July 2, 1953, amount 
of leave permitted to be trans- 
ferred in case of employee who 
transfers to position under differ- 
ent leave system should not exceed 
aggregate amount of leave which 
employees in agency to which 
transferred are permitted to 
ia ntetievicsinitiintllicinine 

Annual and Sick Leave Act of 1951—applica- 
bility of Mutual Security Agency overseas 
employees—Economic Cooperation Ad- 
ministration (Mutual Security Agency) 
overseas mission chiefs who are appointed 
pursuant to sec. 109 (a) of Economic Co- 
operation Act of 1948, as amended, which 
authorizes such employees to receive com- 
pensation of Foreign Service chiefs of mis- 
sion as fixed in sec. 411 of Foreign Service 
Act of 1946, are exempted from Annual 
and Sick Leave Act of 1951 by sec. 202 (c) 
of act of July 2, 1953 which amended said 
PR ied icmrtebesctdncsecesne 

Home leave. See Leaves of Absence, annual, 

Foreign Service, home leave. 
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209 


85 
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Failure to keep leave record—assistant 
United States Attorney—former Assist. 
U. 8. Attorney who maintained neither 
acceptable official record nor any per- 
sonal diary of absences from duty, which 
normally would have been charged 
against earned annual leave, is not en- 
titled upon separation to lump-sum pay- 
ment for annual leave estimated to be 
due on basis of recollection extending 
over period of more than ten years_-.-__. 

Inclusion of cost-of-living allowances— 
employee of the Dept. of Agri. stationed 
in Puerto Rico whose resignation was 
effective subsequent to publication, in 
Federal Register of Civil Service Com. 
Reg., which revoked the 25 percent cost- 
of-living allowance for Federal Em- 
ployees stationed in Puerto Rico, and 
subsequent to date administrative di- 
rective was issued establishing effective 
date of such regulation within that De- 
paftment, may not have such allowance 
included in lump sum leave payment 
for leave period extending beyond ef- 
fective date established in such directive, 
notwithstanding employee's resignation 
was effective prior to date established 
by administrative directive_............ 

Maximum leave accumulation limita- 
tion—effective date—right of employee 
separated from service to lump-sum pay- 
ment for annual leave vests in employee 
on date of separation and is not affected 
by administrative delay in payment, 
and therefore while sec. 4 (a) of act of 
July 2, 1953, limits lump-sum leave pay- 
ments after Aug. 31, 1953, to thirty days 
or accumulation brought forward at be- 
ginning of year, whichever is greater, 
employee who separates, or retires not 
later than close of business Aug. 13, 1953, 
is entitled to payment for all annual 
leave to his credit on date of separation, 
regardless of the date payment is made. 

Presidential appointees: 

Employees subject to Annual and Sick 
Leave Act of 1951 who, without break 
in service, accepts position (Presi- 
dential Appointment) exempted from 
such act by sec. 1 of act of July 2, 1953, 
is not entitled to lump-sum leave pay- 
ment under act of Dec. 21, 1944, as 
amended—which provides for such 
payments upon separation from serv- 
ice—even though employee was not 
incumbent of exempt position at time 
of enactment of 1953 act.._............ 

Clear showing of entitlement—under 

act of July 2, 1953, which exempts pres- 

idential appointees from provisions 

of Annual and Sick Leave Act of 1951 


Page 


597 


158 


177 
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Presidential appointees—Continued 


Page | LEAVES OF ABSENCE—Continued Page 
Lump-sum payments— Continued 
Refunds upon reemployment— Continued 


and provides that accumulated and 
current accrued annual leave to which 
such appointees are entitled immedi- 
ately prior to date of act shall be liq- 
uidated by lump-sum payment in 
accordance with lump-sum leave act 
of 1944, presidential appointees who 
resigned effective July 31, 1953, is en- 
titled to lump-sum payment for un- 
used annual leave standing to his credit 
on first day of first pay period which 
began after July 2, 1953, provided 
claimed leave credits are supported 
by proper official records._..........-.. 

Refunds upon reemployment: 

Income tax withholding—employee sep- 
arated from service who was reem- 
ployed prior to expiration of period for 
which lump-sum leave payment had 
been made and who was finally sep- 
arated without having made refund of 
lump-sum payment covering unex- 
pired portion of such period, but who 
had been recredited with leave, is not 
entitled to refund of amount with- 
held from second lump-sum leave pay- 
ment as tax on that part of leave re- 
credited from first position even 
though tax was withheld from first 
lump-sum payment, and any question 
of excess tax withholding is for adjust- 
ment between employee and Bur. of 
Internal Revenue 

Recredit of prior accrued leave: 
Employee separated from service who 

is reemployed in position under dif- 

ferent leave system prior to expira- 
tion of period for which lump-sum 
leave payment has been made and 
whose unexpired period of leave 
covers larger amount of leave than 
can be transferred to different leave 
system is only required to make re- 
fund covering amount of recreditable 

I I iced scent nittinntsintietata bat 

Maximum leave accumulation 
limitation: 

Act of July 2, 1953, which limits 
number of days of annual leave 
for which lump-sum payment 
may be made, contains nothing 
which would authorize keeping 
alive—for recrediting at some fu- 
ture date—any current accrued 
annual leave which is unused at 
date of separation, and therefore 
employees who cannot be paid 
lump sum for current year’s leave 
and who are separated without 
having used it forfeit such unused 
leave and Civil Service Com. may 
not provide by regulation for its 


Recredit of prior accrued leave—Con. 
Maximum leave accumulation limita- 
tion—Continued 
recredit upon employees’ reem- 
ployment 
Employee separated from service 
who is reemployed in position 
under different leave system prior 
to expiration of period for which 
lump-sum leave payment has been 
made and whose unexpired period 
of leave covers larger amount of 
leave than can be transferred to 
different leave system is only re- 
quired to make refund covering 
amount of recreditable annual 


Sec. 4 (a) of act of July 2, 
amends lump-sum leave payment 
act of December 21, 1944, to pro- 
vide that employee who receives 
lump-sum leave payment upon 
separation from service and who 
is reemployed under different leave 
system prior to expiration of period 
covered by such leave payment 
shall refund payment for unex- 
pired portion of such period and 
leave represented by any such 
refund shall be recredited on ad- 
justed basis in accordance with 
regulations to be prescribed by 
Civil Service Com., such recred- 
ited leave being subject to same 
limitations as transfers of leave 
under sec. 4 (b) of the 1953 act___. 


Transfer, separation, reappointment, etc.: 


Employee who transfers without break 
in service from position under Annual 
and Sick Leave Act of 1951, to position 
which is not under annual! leave system 
and which is not position exempted 
by subsecs (B), (C), or (H) of sec. 
202 (b) (1) of 1951 act, may not be paid 
lump-sum payment for annual leave; 
however, such leave that is not transfer- 
able would be for holding in abeyance 
in accordance with regulations issued 
by Civil Service Com 

Furloughed employee holding temporary 
position—separation from temporary 
position—under Annual and Sick 
Leave Regs., employee who was vol- 
untarily furloughed from permanent 
position for purpose of accepting 
temporary contract employment for 
two months as consultant with Com. 
on Foreign Economic Policy and who 
resumed duties in permanent position 
without break in service may have 
annual leave accrued in temporary 
position transferred to credit in per- 
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Transfer, separation, reappointment, 
ete.—Continued 

manent position, and therefore lump- 

sum payment by Commission for such 

accrued leave is not authorized. 32 

Comp. Gen. 310, distinguished _...-- -- 

Positions exempt from Annual and Sick 
Leave Act of 1951: 

Inasmuch as employee who transfers 
from position under Annual and 
Sick Leave Act of 1951, or from posi- 
tion in another leave system, to 
position exempt from any leave 
system under sec. 202 (b) (1) (B), 
(C), or (H) of 1951 act, is unable to 
have leave earned in prior position 
credited to him in new position, 
transfer of such employee constitutes 
separation within mearing of lump- 
sum leave act of 1944, and therefore 
such employee would be entitled to 
lump-sum leave payment whether 
or not transfer involved break in 


Presidential appointees: 

Presidential appointees who were 
covered by provisions of Annual 
and Sick Leave Act of 1951 until 
enactment of sec. 1 of act of July 
2, 1953, and who had pot, on ef- 
fective date of first section of 1953 
act, completed 90-day qualifying 
period required by 1951 act to be 
entitled to credit of annual leave, 
are not to be considered as having 
earned such leave.............--.-- 

Employee subject to Annual and 
Sick Leave Act of 1951 who, with- 
out break in service, accepts posi- 
tion (Presidential Appointment) 
exempted from such act by sec. 1 
of act of July 2, 1953, is not entitled 
to lump-sum leave payment under 
act of Dec. 21, 1944, as amended— 
which provides for such payments 
upon separation from service— 
even though employee was not 
incumbent of exempt position at 
time of enactment of 1953 act... -- 

Positions in which no leave is earned: 
Employee separated from service who 
is reemployed, prior to expiration of 
period for which lump-sum leave 
payment has been made, in position 
which has no annual leave system 
cannot be credited with annual leave 
in new position and is not required 
to refund any of lump-sum leave 


Employee of Justice Dept. who trans- 
ferred to Office of Federal judge 
where no statutory leave system is 
applicable and leave records are not 
maintained may not, under sec. 205 


Page 
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Transfer, separation, reappointment, 


ete.—Continued 
Positions in which no leate is earned— 
Continued 
(e) of Annual and Sick Leave Act of 
1951, as amended, transfer unused 
leave as credit to new position, and 
therefore employee may be regarded 
as separated from service, within 
meaning of act of Dec. 21, 1944, as 
amended, so as to be entitled to 
lump-sum payment for annual leave 
DOE thscinncnenenvensinihstese 
Position under same leave system— 
employees retired and immediately 
reemployed in temporary position— 
Annual and Sick Leave Act of 1951 
removed all distinctions between tem- 
porary and permanent employees for 
leave purposes and therefore employee 
who was retired from service and im- 
mediately reemployed in temporary 
position, and whose annual leave was 
transferred, is entitled to lump-sum 
payment for annual leave only upon 
final separation from service computed 
at rate of compensation of which he 
actually is in receipt at time, less 
amount of his annuity...............- 
Reemployment after retirement—em- 
ployee who retired from Justice Dept. 
and who was subsequently reem- 
ployed in court of Federal judge where 
no statutory leave system is applicable 
and leave records are not maintained 
is not required to refund any part of 
lump-sum leave payment as result of 
reemployment within period covered 
by payment_____- (-cdinainaepeetanbibon 


Military, naval, etc., personnel: 
Accrual: 


Manner of crediting—fractional days— 
leave computation method in par. 
14102, Marine Corps Manual, which 
provides for crediting leave at rate of 
one-half day’s leave for each consecu- 
tive six-day period commencing with 
first day of month up to 24th day and 
additional one-half day’s leave for 
period from 25th to 3ist day of the 
month and also provides that when 
sum of total leave credits results in 
fractional part of day credit will be 
given for full day, is practical adminis- 
trative solution of fractional computa- 
tion problem posed by Armed Forces 
Leave Act of 1946, as amended, and 
leave payments computed in accord- 
ance with such formula will not be 
EI o dinidecicechusiedeseentuder 

National Guard members—attendance 
at service schools or schools of organ- 
ization—under sec. 201 (e) of Career 
Compensation Act of 1949, and sec. 99 


Page 


622 


591 


622 





Sick: 


Advances—unliquidated—payment refund 
requirement—separation of and subse- 
quent failure to return to duty by em- 
ployee determined by Public Health 


leave systems—District of Columbia 
Board of Education employees— Dist. 
of Col. teachers leave act is essentially 
sick leave act, and therefore under 
leave transfer provisions of sec. 205 of 
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Military, naval, etc., personnel—Continued Sick—Continued 

Accrual—Continued Service to be in need of hospitalization 
of National Defense Act of 1916, as because of mental condition who refused 
amended, officer of National Guard of to apply for disability retirement and 
U. 8. who, in status as member of refused to cooperate with Civil Service 
National Guard of State, Territory or Com. in connection with Department’s 
Dist. of Col. attends service school or application on his behalf for disability 
school of organization in pay status is retirement, whereupon he was separated 
on active duty in service of U. S., and from service, may be regarded as due to 
therefore under provisions of sec. 3 (a) disability within meaning of sec. 30.206 
of Armed Forces Leave Act of 1946 of Uniform Annual and Sick Leave 
such officer is entitled, as member of Regs., so that compensation represent- 
armed forces, to leave at rate of two ing sick leave granted in excess of that 
and one-half calendar days for each earned need not be refunded or deducted 
month of such active service........... 259 from salary otherwise due such em- 

Pay equivalent payments—leave accrued Scthoctacganweicueekeeocensee se 145 
but unused prior to separation, dis- Compensation adjustments for excess— 
charge, etc.—Naval reservist who en separation from service—disability re- 
listed in Regular Navy and who, subse- tirement—separation of and subsequent 
quent to discharge from Regular Navy failure to return to duty by employee 
and without reenlisting in Naval Re- determined by Public Health Service to 
serve aguin served on active duty in be in need of hospitalization because of 
Naval Reserve until original enlistment mental condition who refused to apply 
in Naval Reserve would normally have for disability retirement and refused to 
terminated may be considered member cooperate with Civil Service Com. in 
of Naval Reserve on active duty during connection with Department’s applica- 
such period for entitlement to travel tion on his behalf for disability retire- 
allowance incident to release from active ment, whereupon he was separated from 
Reserve service, settlement for unused service, may be regarded as due to dis- 
leave at date of release from active duty, ability within meaning of sec. 30.206 of 
credit for active service in Reserve for Uniform Annual and Sick Leave Regs., 
future retirement, transportation of de- so that compensation representing sick 
pendents, and mustering-out pay---_.._- 34 leave granted in excess of that earned 
Refunds upon reemployment: need not be refunded or deducted from 

Positions in which no leave is earned— salary otherwise due such employee._.. 145 
employee who retired from Justice Dept. Separation from service—extension of sepa- 
and who was subsequently reemployed ration date for purpose of granting— 
in court of Federal judge where no statu- employee may not be restored to pay 
tory leave system is applicable and leave status for any period subsequent to date 
records are not maintained is not re- of separation for purpose of granting sick 
quired to refund any part of lump-sum leave in absence of administrative error 
leave payment as result of reemploy- or oversight in matter of processing sepa- 

ment within period covered by pay- SURE foc centinsnsteinnenaddndbes 422 
Sa nndnemeadshcintnwenesasktgusdatiome 622 Transfer to position with only annual leave 
Recredit of prior accrued leave—maximum system—recredit upon retransfer to sick 
leave accumulation limitation—Act of leave system position—under leave trans- 
July 2, 1953, which limits number of fer provisions of sec. 205 of Annual and 
days of annual leave for which Jump-sum Sick Leave Act of 1951, as amended by 
payment may be made, contains nothing sec. 4 (b) of act of July 2, 1953, sick leave 
which could authorize keeping alive— to credit of employee who transfers with- 
for recrediting at some future date—any out break in service to position which is 
current accrued annual leave which is under annual leave system only, may 
unused at date of separation, and there- not be transferred, however Civil Service 
fore employees who cannot be paid lump Com. may provide by regulation for 
sum for current year’s leave and who employee to be given proper credit for 
are separated without having used it his sick leave in event he should transfer 
forfeit such unused leave and Civil Serv- again to position which is under sick- 

ice Com. may not provide by regulation RE a 85 

for its recredit upon employees’ reem- Transfers: 

i etdndacsudiedhoanthantnttenee 85 Between positions covered by different 
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Sick—Continued 
Transfers—Continued 

Annual and Sick Leave Act of 1951, 
as amended by sec. 4 (b) of act of 
July 2, 1953, Federal employee who, 
without break in service, transfers to 
position under Dist. of Col. teachers 
leave act may transfer sick leave upon 
adjusted basis in accordance with 
regulations prescribed by Civil Serv- 
ice Com., but no annual leave may be 
transferred 

Break in service—Civil Service Com. 
may provide by appropriate regula- 
tion, a specific period of time within 
which transfer of sick leave can be 
made in case of employee separated 
from service who is reemployed in 
position under different leave system 
after break in service.................- 


MARITIME ADMINISTRATION: 


Maritime Service—enrollees—pay and al- 
lowances—enrollees of Maritime Service 
below officer rank serving on active ad- 
ministrative duty are entitled to increased 
quarters allowance for dependents au- 
thorized by act of May 19, 1952, effective 
May 1, 1952, provided they have an 
allotment for dependents as required by 
sec. 302 of Career Compensation Act of 
1949, as amended by sec. 4 of Dependents 
Assistance Act of 1950 and claims for such 
allowances, retroactive to May 1, 1952, 
may be adjusted administratively pro- 
vided allotment is instituted retroactively 
to cover period for which allowance is 
claimed, or provided such allotment re- 
quirement is waived administratively -__.. 

Subsidies: 

Construction-differential : 
Mariner class vessels: 

Federal Maritime Board’s determina- 
tions of subsidy and national de- 
fense allowances incident to es- 
tablishment of sales prices for 
Mariner class vessels are in accord- 
ance with provisions of Merchant 
Marine Act, 1936, as amended 

Federal Maritime Board procedure for 
establishing national defense allow- 
ance for speed of vessel by so-called 
“commercial equivalent” method is 
not objectionable per se but care 
should be exercised to insert proper 
safeguards in the sales contract 

Federal Maritime Board procedure for 
establishing sales prices of Mariner 
class vessels by considering 20-knot 
speed of Mariner as having full 
commercial utility when used as 
combination passenger-cargo vessel, 
but to regard two knots as being in 
excess of commercial requirements 
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Continued 
Subsidies—Continued 
Construction-differential—Continued 
Mariner class vessels—Continued 

when used as cargo vessel, and in- 
serting in each contract the standard 
“speed adjustment clause” provid- 
ing for price adjustment in event 
20-knot speed is used in regular 
course of business is sound not only 
in case of Mariners but in all cases 
where speed is paid for by Govt. as 
national! defense allowance.........- 

This Office considers, on review of 
sales prices fixed for Mariner class 
vessels, that reasonable basis exists 
for calculation of construction-differ- 
ential subsidy for such vessels, rec- 
ognizing in such review that pin- 
point accuracy, though desirable, 
cannot always be achieved and that 
subsidy allowance is only an es- 
timate, at best, of foreign con- 
struction cost 


MEDICAL EXAMINATIONS: 


See Physicul Examinations. 


MEDICAL TREATMENT: 


Public: 
Panama Canal Company: 
Seaman employees entitlement to free 
services: 

Sec. 322 (a) (3) of Public Health 
Service Act provides that Public 
Health Service shall furnish civilian 
seamen medical, surgical, and dental 
treatment and hospitalization with- 
out charge when employed on Govt. 
vessels of more than five tons bur- 
den, and therefore employees of 
Panama Canal Company falling 
within purview of sec. 322 (a) (3) 
of act are entitled to medical and 
related benefits provided therein 
and there is no requirement that 
Company reimburse Public Health 
Service for such services... pice’ 

Panama Canal Company’s reimburse- 
ment liability—sec. 106 of Civil 
Functions Appro. Act, 1954, which 
prohibits use of funds of Panama 
Canal Company or Canal Zone 
Government after Dec. 31, 1953, to 
provide free medical and hospital 
care for employees of those two 
agencies, operates to preclude use of 
Canal Company funds to reimburse 
the Public Health Service for medi- 
cal or hospital care furnished Canal 
Company employees (seamen) cov- 
vered by the Public Health Service 
Act without affecting the rights of 
such employees to benefits granted 
by the act 
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Dependents—military, naval, etc., per- 
sonnel—travel by privately owned auto- 
mobile—dependents transported by auto- 
mobile and common carrier—Career Com- 
pensation Act of 1949 and regulations 
issued pursuant thereto entitle member of 
Armed Forces ordered to make permanent 
change of station to be furnished trans- 
portation for all eligible dependents and 
therefore, where Army Officer has de- 
pendents in such numbers that when 
traveling at same time between same 
points all cannot travel by privately 
owned conveyance and some necessarily 
travel by common carrier on transporta- 
tion requests, said officer may be reim- 
bursed for dependent travel performed by 
private conveyance without reference to 
value of transportation in kind furnished 
is anieendinnwcctehinctanammnniandin 

Military, naval, etc., personnel: 

“Awaiting orders status” pending retire- 
ment—travel between duty station and 
home—Army officer who traveled from 
hospital to home incident to orders 
which placed him on detached service 
at home address “with his consent and 
at no expense to Govt.” to await action 
of Dept. of Army on recommendations 
made by Physical Evaluation Board 
which had found officer unfit for further 
military duty, and who while home 
received orders retiring him and direct- 
ing him to proceed to home, is not en- 
titled, incident to retirement from 
active service, to mileage or other travel 
allowance for travel from hospital to 
home, no travel being required to comply 
with retirement orders................ on 

Change of station: 

Officer whose orders transferring him 
from overseas station to one within 
U. 8. were changed prior to effective 
date by orders directing him to report 
to another station is entitled to mileage 
from debarkation port to ultimate new 
permanent station, even though he 
had traveled to original station; 
also, officer is entitled to allowance for 
transportation of dependents for 
distance no greater than from desig- 
nated location to which they had been 
furnished transportation at Govt. 
expense from officer’s overseas station, 
prior to relief from that station, to 
location of ultimate permanent duty 
station in U. S. to which travel was 
actually performed 

Leaves of absence—revocation of orders 
after premature travel—member of 
Uniformed Services whose change of 
station orders, which authorized leave 
en route plus sufficient travel time to 
permit travel by privately owned 
automobile for member’s convenience, 
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Military, naval, etc., personnel—Continued 
Change of station—Continued 
were canceled subsequent to date 
member departed for new station, but 
prior to date member would have been 
required to depart by rail in order to 
reach new station on date indicated in 
orders, is not entitled to any travel 
expenses 
Leaves of absence—change of station. 
See Mileage, military, naval, etc., per- 
sonnel, change of station, leaves of absence. 
Personal convenience—orders issued upon 
personal request—Army officer who per- 
formed travel and temporary duty in- 
cident to orders issued as consequence 
of officer’s personal request that he be 
temporarily assigned to Armed Forces 

Institute of Pathology at Washington, 

D. C. and later to St. Louis to take 

American Board of Pathology examina- 

tion, was not on public business so as 

to be in travel status during such perlod 
within contemplation of travel and 
transporataion allowance provisions of 
par. 3050 of Joint Travel Regs. and is not 
entitled to payment of travel and trans- 
portation allowance 

Retirement: 

Last duty station to selected home— 
orders received at home—Army officer 
who traveled from hospital to home 
incident to orders which placed him 
on detached service at home address 
“with his consent and at no exepnse 
Govt.” to await action of Dept. of 
Army on recommendations made by 
Physical Evaluation Board which 
had found officer unfit for further 
military duty, and who while home 
received orders retiring him and direct- 
ing him to proceed to home, is not 
entitled, incident to retirement from 
active service, to mileage or other 
travel allowance for travel from hos- 
pital to home, no travel being re- 
quired to comply with retirement 


Reservists—selection of home—while 
regulars of uniformed services may 
be paid mileage for travel to selected 
home upon retirement, Reservist by 
reason of temporary nature of active 
duty, though sometimes prolonged, 
has home of record throughout period 
of active duty which determines maxi- 
mum mileage payable for travel home 
upon release from active duty upon 
retirement 

Travel by privately-owned automobile— 
joint travel—under par. 4203-3b of Joint 

Travel Regs., two members of Uni- 

formed services who, under order which 

directed travel by privately-owned con- 
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veyance as being more advantageous to 
Govt., performed travel in same pri- 


Page| OFFICERS AND EMPLOYEES— Page 
Continued 
Dependents—Continued 
Schools—Continued 


vately-owned automobile may be reim- 
bursed individually at rate of seven 
cents per mile for such travel 


Travel by privately owned automobile: 
Common carrier comparative costs—con- 


structive costs including excess baggage— 
in arriving at constructive cost of air 
travel for comparative cost purposes 
there may be included such items of 
expense as would be authorized if travel 
actually were performed by air, and 
therefore cost of excess baggage author- 
ized in employees travel order to be 
transported by air may be included in 
comparative cost statement incident 
to travel by private automobile, pro- 
vided weight of baggage actually trans- 
ported by private automobile equals or 
exceeds weight which would have been 
allowed on plane ticket plus authorized 
weight of excess baggage 


Speedometer reading, mileage table, etc., 


requirements—repeated trips between 
same points—employee who performed 
daily round-trip travel for month is 
required, for mileage payment purposes, 
to furnish only speedometer readings 
of first round trip. 


MISCELLANEOUS RECEIPTS: 


Rev 


olving funds—capital transfers—Acctg. 


Sys. Memo. 29, July 8, 1953. 
Uncollectible accounts: 
Collections effected by General Account- 


ing Office: 
Gen. Regs. 120, Sept. 28, 1953. 
Gen. Regs. 120—Revised, May 18, 1954. 


NATIONAL GUARD: 
Accounting custodial, etc., personnel—em- 
ployer’s contribution to social security 
fund—Army and Air Force National 


Ga 


uard appropriations available for com- 


pensation of National Guard civiliam 
employees are available for payment of 
employer’s contribution to Social Security 


oO 


ld-Age and Survivors Insurance fund— 


as part of compensation of such employ- 
ees—provided appropriate regulations are 
promulgated by Secretaries concerned and 
total compensation of employees including 
such payments does not exceed any limits 
which otherwise may be imposed by law 


OFFICERS AND EMPLOYEES: 
Awards for inventions, suggestions, etc. 
See Awards, suggestions, inevntions, etc. 
Dependents: 
Schools: 


Appropriation availability: 
Act of Aug. 2, 1946, which authorizes 
Sec. of Navy to contribute to sup- 


Appropriation availability—Continued 


port of schools for dependents of 
naval personnel in localities where 
available schools are inadequate, 
contemplates that agreements with 
schools will be made by appropriate 
administrative officers after proper 
administrative determination has 
been made that existing facilities are 
not adequate, and therefore annual 
Navy appropriations are not avail- 
able to reimburse Naval personnel 
for tuition charges personally in- 
curred for children in private schools 
While decision of Mar. 24, 1954, 33 
Comp. Gen. 399, requires that ar- 
rangements for school facilities 
needed for dependents of military 
personnel overseas be made by De- 
partment concerned after appro- 
priate administrative determination 
of need for such facilities, arrange- 
ments made by parents under pro- 
cedure in effect prior to decision 
may be continued for current school 
year, if local schools are inadequate 
and $225 per pupil invitation is 
offered. 33 Comp. Gen. 399, 


Employee status determination for holiday 


compensation : 


Contract employees, time limited appoint- 


ment, etc.: 

Consecutive time-limited appointments 
totaling period of employment in ex- 
cess of one year without break in serv- 
ice are not extensions of original ap- 
pointment so as to constitute regular 
employment and entitle expert em- 
ployed on when actually employed 
basis, with regular established tour of 
duty to compensation for holidays on 
which no work was performed under 
rule enunciated in 32 Comp. Gen. 177, 
that employee serving under indefinite 
appointment—not limited to one year 
or less—is to be regarded as regular 
employee within meaning of Holiday 
Pay Act of 1938. 

Expert employed on per diem basis 
continuously for more than year under 
separate 90-day employment agree- 
ments is not “regular employee” of 
Govt. so as to be entitled to holiday 
compensation under Holiday Pay Act 
of 1938 for holidays on which no work 
was performed during period of last 
90-day agreement, notwithstanding 
continuity of service, unless contract 
of employment, or appointment 
papers, provided for holiday pay-...... 
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Continued Continued 
Holding two positions. See also, Compensa- Leaves of absence. See Leaves of Absence. 
tion, double. Losses sustained by private parties through 


Fleet admiral on active list but not on active 
duty—concurrent employment by naval 
supply contractor—Statutory prohibi- 
tion—fleet admiral ‘‘on active list of 
Navy but not employed on active duty,” 
who accepts employment as technical 
adviser on part-time basis with com- 
pany furnishing naval supplies or war 
materials to Govt. may not, under act 
of June 10, 1896, as amended—so long as 
he remains on active list—be paid pay 
and allowances by Govt., even though 
such officer is not engaged in selling, 
contracting for sale, or negotiating for 


unauthorized acts, judgment errors, etc.— 
Government liability—private parties’ con- 
tributory negligence—while fees improp- 
erly collected through fault or negligence 
of officers or employees of Govt. may be 
refunded, registration fee paid by company 
as manufacturer of arms, ammunition and 
implements of war, as required by sec. 12 
of Neutrality Act of 1939, but whose activ- 
ities were limited to research and develop- 
ment of such items which were exempt 
from registration requirements of sec. 12, 
fact not made known in company’s appli- 
cations for registrations, may not be 


sale of such supplies or materialsto Govt. 229 ne De 45 
Incompatible employments—concurrent Reduction in rank—preference eligible em- 
military and civilian status—civilian em- pl “ . 

P joyees—compensation rights after restor- 
ployment during military furlough with ation—demoted employee who is restored 
ao ae — oor to former position after successful appeal 

’ ? under Veterans Preference Act of 1944, as 
— a on a ee ae amended, which gives special preference 
iene — ‘aeentanien iendinie riers to veterans in connection with demotions, 
ae manad th oe of comeati- suspensions, discharges and appeals but 
httien of nenmennent saliiememnaihen does not authorize back pay, is not entitled 
wae 4 een aaah dent. oote ee to difference in pay between two positions 
nee ~ a onl ee ony for period of demotion under back pay 
° . provisions of act of Aug. 24, 1912, as 
contract heretofore entered into with ; 
enlisted men on furlough, no objection — by act of June 16, 1908, which 
will be interposed to proper payments authorizes back pay upon restoration to 
cuisine: mndienamain aneminiimadin 368 duty after erroneous removal, suspension, 
semen saa ai am - or furlough without pay......--.-.......- 192 
Federal position with salary paid from Separation from service—employees ap- 
non-appropriated funds—central Pur- pointed or assigned to duty overseas— 
chasing Office of Far East Command separation for determination by Civil Serv- 
established to purchase commodities and ice Commission—separation required by 
articles for resale to Army and Air Force Administrative Expense Act of 1946, as 
Central Exchanges U. S. Navy Ships’ amended by act of Sept. 23, 1950, in order 
Stores, etc., is instrumentality of U. S., to entitle overseas employee who has com- 
even though operated with non-appro- pleted specified minimum period of service 
priated funds, and therefore a retired to return to U. S. at Govt. expense, is 
army officer in receipt of retired pay who “actual” or “‘good faith” separation, and 
holds civilian position as purchasing is not distinguishable from separation of 
agent in such Office, holds position under other Govt. employees from service; ques- 
U. S. Govt. within meaning of sec. 212 tions relating to status and priority for 
of Economy Act of 1932 so as to be pro- reemployment of such “‘separated’”’ em- 
hibited from receiving combined retired ployees are for consideration by U. 8. Civil 
pay and civilian compensation in excess Service Com --.-.....-------------------- 200 
of $3,000 per annum, even though civilian Suspension from duty—attendance at hear- 
compensation is paid from nonappropri- ings —travel expense reimbursement 
I oi nticaccstnncinndeensbcinscar 302 rights—travel of an employee, suspended 
Hours of work: without pay in interest of national secu- 
Overtime—Compensation. See Compensa- rity, in attending administrative hearing 
tion, overtime. of his case under right conferred by act of 
Two work shifts beginning within same Aug. 26, 1950, before termination of em- 
ae hour aaron a. of ployment, is considered official business, 
P.par Someone pare ae and therefore employee may be paid trans- 
ger sec. 302 of Federal Employees Pay 
‘Act of 1945, as amended, firefighter’s portation expenses incurred incident to 
twenty-four hours of duty in sequence such travel and per diem subsistence al- 
is to be regarded as constituting two con- lowance in accordance with Standardized 
tinuous twelve-hour workdays........... 187 ae Fa i inetirtitiicnncsctmeninaes 582 
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ORDERS: 


Military, naval, etc., personnel: 
Amendment—effective date—inactive sta- 
tus of a reservist released from active 
duty automatically becomes effective on 
date stated in member’s release from 
active duty orders, unless prior to such 
date competent orders are issued which 
amend or modify orders relieving mem- 
ber from a duty status so as to postpone 
or cancel date of release from active duty- 
Travel: 

Effective date: 
Officer whose orders transferring him 
from overseas station to one within 

U. S. were changed prior to effective 

date by orders directing him to re- 

port to another station is entitled to 
mileage from debarkation point to 
ultimate new permanent station, 
even though he had traveled to 
original station; also, officer is en- 
titled to allowance for transportation 
of dependents for distance no greater 
than from designated location to 
which they had been furnished 
transportation at Govt. expense 
from officer’s overseas station, prior 
to relief from that station, to location 
of ultimate permanent duty station 
in U. 8. to which travel was actually 
performed 

Leave or delay en route, proceed time, 

ete.: 

Member of Uniformed Services 
whose change of station orders, 
which authorized leave en route 
plus sufficient travel time to per- 
mit travel by privately owned 
automobile for member’s conven- 
ience, were canceled subsequent 
to date member departed for new 
station, but prior to date member 
would have been required to de- 
part by rail in order to reach new 
station on date indicated in orders, 
is not entitled to any travel ex- 


Effective date of order, which directs 
permanent change of duty station 
and which authorizes leave en 
route in addition to proceed time 
and travel time, is determined by 
adding to date of detachment pro- 
ceed time and authorized delay so 
that officer who was married sub- 
sequent to expiration of authorized 
delay en route but prior to expira- 
tion of “‘proceed time” is entitled 
to reimbursement of travel ex- 
penses for dependent wife 
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Fees: 
Payment by Government agencies: 
Government agency which assumes re- 
sponsibility for patent fees and charges 
under formal contract or international 
agreement, in exchange for license to 
invention, may not be required by 
Patent Office to pay costs of processing 
patent application on basis that entire 
right, title and interest in invention 
is not in or assigned to Govt. 33 Comp. 
Gen. 27, amplified 
Agencies of Federal Govt. may not pay 
Patent Office fees prescribed in Rules 
of Practice in Patent Cases for service 
performed by Patent Office in connec- 
tion with administration of Patent and 
Trade Mark laws. 32 Comp. Gen. 
392, amplified 
Royalties—allowable cost in contract price 
determination—payments by contractor 
of license fees or royalties on patented 
article necessarily used in performance of 
contract constitute allowable cost in de- 
terminination of contract price, so long as 
patent rights have not expired; however, if 
patent should be declared invalid during 
life of contract providing for price redeter- 
mination, action should be taken to assure 
contractor licensee is not given credit for 
royalty payments not legally required to 
be paid patent owner, and where there is 
doubt as to validity of patent, contracts 
should restrict allowance of license fees or 
royalties as costs to those which contractor- 
licensee is obligated to pay patentee 


PAY: 


Active duty: 
Hospitalization, medical treatment, etc.: 
Reservists on active duty without pay: 
Armed Forces Reserve Act of 1952: 

Reservists who, with their consent, 
are called or ordered to active duty 
without pay for periods in excess of 
thirty days under authority of 
sec. 240 of Armed Forces Reserve 
Act of 1952, and who suffer dis- 
ability in line of duty from disease 
are entitled, under act of June 20, 
1949, to pay and allowances during 
hospitalization 

Reservists called or ordered to active 
duty without pay for any period of 
time under authority of sec. 240 
of Armed Forces Reserve Act of 
1952, who suffer disability in line 
of duty from injury may be con- 
sidered entitled, under act of 
June 20, 1949, to pay and allow- 











PAY—Continued 
Active duty—Continued 
Hospitalization, medical treatment, ete.— 





Continued 


Reservists on active duty without pay— 


Continued 
Armed Forces Reserve Act of 1952— 

Continued 
ances from date upon which injury 
is sustained, even though hospi- 
talization is not commenced on 
that date, provided disability re- 
quires hospitalization under ordi- 
nary circumstances and delay 
results from unavailability of 
hospital facilities or from other 
Ae 
Reservists called or ordered to active 
duty without pay for periods in 
excess of thirty days under author- 
ity of sec. 240 of Armed Forces 
Reserve Act of 1952, who suffer dis- 
ability in line of duty from disease, 
may be considered entitled, under 
act of June 20, 1949, to pay and 
allowances from date disease is 
contracted, even though hospital- 
ization is not commenced on that 
date, provided disability requires 
hospitalization under ordinary cir- 
cumstances and delay results from 
lack of hospital facilities or from 
other good cause.................. 
Reservists who, with their consent, 
are called or ordered to active duty 
without pay for any period of time 
under authority of sec. 240 of 
Armed Forces Reserve Act of 1952, 
and who suffer disability in line 
of duty from injury are entitled, 
under act of June 20, 1949, to pay 
and allowances during hospital- 
Ensentiiekho iahcodeaminpes 


Subsequent to release from active duty: 


An enlisted member of Naval Reserve 
detached from active duty station 
under orders granting four days 
travel time for travel home, upon 
termination of which member was to 
regard himself as released from all 
active duty, who was injured in 
automobile accident while en route 
home and admitted to Naval Hos- 
pital for treatment and whose orders, 
subsequent to date release from ac- 
tive duty was effective, were can- 
celed as to their unexecuted portion 
pending duration of hospitalization 
and release from active duty, is not 
entitled pay and allowances for any 
period subsequent to effective date 
of release from active duty as fixed in 
cue 

Inactive status of a reservist released 

from active duty automatically be- 

comes effective on date stated in 
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Continued 


Subsequent to release from active 


duty—Continued 
member’s release from active duty 
orders, unless prior to such date 
competent orders are issued which 
amend or modify orders relieving 
member from a duty status so as to 
postpone or cancel date of release 
from active duty................... 

Naval Reserve Act of 1938 contem- 
plates assignment to active duty, 
with pay and allowances, only of 
those members of Reserve who are 
physically qualified therefor, so that 
officers of Naval Reserve who, sub- 
sequent to release from active duty, 
are ordered to “active duty” for 
medical treatment, hospitalization, 
and possible consideration of retire- 
ment proceedings are not employed 
on active duty and not entitled to 
active duty pay and allowances... 

Under sec. 4 of Naval Aviation Per- 
sonnel Act of 1940, as amended, 
which contemplates the payment of 
pay and allowances to members of 
Naval Reserve who are ordered to 
active duty and suffer disability or 
death in line of duty from injury 
while so employed—including pay- 
ment for periods of hospitalization 
from such injury—member of Naval 
Reserve may not be regarded as 
being “employed on active duty” 
during periods of travel to or from 
active or training duty, and there- 
fore &@ Naval Reservist who is in- 
jured while traveling home in con- 
nection with release from active duty 
and hospitalized for five months, 
accrues no rights to active duty pay 
and allowances under 1940 act._.... 


Naval Reserve—hospitalization, medical 
treatment, ete. See—Pay, active duty, 
hospitali:ation, medical treatment, etc. 

Reservist injured en route to or from tem- 


porary active duty station, inactive duty 
training, etc.: 


Under sec. 4 of Naval Aviation Per- 


sonnel Act of 1940, as amended, which 
contemplates payment of pay and 
allowances to members of Naval Re- 
serve who are ordered to active duty 
and suffer disability or death in line of 
duty from injury while so employed— 
including payment for periods of hos- 
pitalization from such injury—mem- 
ber of Naval Reserve may not be re- 
garded as being “‘employed on active 
duty” during periods of travel to or 
from active or training duty, and 
therefore a Naval Reservist who is 







239 


339 
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Reservist injured en route to or from tem- 
porary active duty station, inactive duty 
training, ete.—Continued 
injured while traveling home in con- 
nection with release from active duty 
and hospitalized for five months, ac- 
crues no rights to active duty pay and 
allowances under 1940 act_...........- 
Physical examinations—Decision ren- 
dered by Court of Claims in Adams p. 
United States, Feb. 2, 1954, which 
held that under sec. 4 of Naval Per- 
sonnel] Act of 1940, as amended, Naval 
Reserve Officer ordered to temporary 
duty for purpose of taking physical ex 
amination incident to assignment to 
active duty, who was injured while 
traveling to temporary active duty 
station, is entitled to active duty pay 
and allowances during period of dis- 
ability resulting from such injury, 
will be followed by GAO in similar 
Retired personnel—rear admiral—lower v. 
upper half pay—officer of Naval Reserve 
holding temporary grade of rear admiral 
whose name was placed on U. 8. Naval 
Reserve Retired List pursuant to retire- 
ment benefit provisions of Title III of 
act of June 29, 1948, as amended, would 
be entitled, under act of March 17, 1949, 
as amended by sec. 408 of Armed Forces 
Reserve Act of 1952, on recall to special 
active duty for training to receive pay 
and allowance prescribed for rear admiral 
of upper half, provided officer of active 
list of line of Regular Navy, junior to 
him, is in upper half of list of rear ad- 
mirals 


Additional: 


Administrative function pay— National 
Guard—under National Guard Regs. 
which provide that battalion command- 
ing officers are entitled to administrative 
function pay at rate of $120 per annum 
where authorized enlisted strength of 
command is less than 48 men and $240 
per annum in all other cases, command- 
ing officer of Federally recognized Na- 
tional Guard medical battalion of less 
than 48 men is entitled to administrative 
function pay at rate of $120 per annum, 
and fact that separate ambulance com- 
pany was “‘attached”’ to such battalion, 
thereby increasing battalion to more 
than 48 men does not entitle such officer 
to administrative function pay at rate 
cncinsennnnesanentennce 
Aviation duty: 
Aviation Reserve officer’s ‘!ump-sum 
payments: 
Release by reinstatement based on 
years of service—release of Air Force 
Reserve officer from active service by 
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239 


551 


406 


467 
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Aviation Reserve officer’s lump-sum 
payments—C ontinued 
reason of retirement based on years 
of service constitutes release from 
active duty within meaning of sec. 2 
of act of June 16, 1936, as amended, 
which provides for payment of $500 
lump sum for each year of active 
service to any Air Force Reserve 
officer who is not selected for com- 
mission in Regular Army upon re- 
lease from active duty.............. 
Temporary Army of United States offi- 
cers’ entitlement— persons appointed 
as officers in Army of U. 8., although 
assigned to duty in Air Corps, do not 
thereby become Air Force Reserve 
officers and they are not entitled to 
aviation reserve officers’ lump-sum 
payment authorized by sec. 6 of 
Army Aviation Cadet Act__.......- 
During period of incapacity—disability 
not result of aviation accident—pe- 
riods following release from enemy— 
Sec. 10 of E. O. No 10152, which 
authorizes continuation of incentive 
pay for three months for members of 
uniformed. services in flying status 
who are incapacitated as result of avi 
ation accident, contemplates that such 
incapacity result from performance of 
aerial flights, and therefore member 
who is captured by enemy while in 
flying status, and who is released from 
captivity incapacitated for flying be- 
cause of privation and hardship suf- 
fered while prisoner, may not be 
granted incentive pay for periods ir 
mediately following release, during 
which he did not participate in aerial 
National Guard personnel—Applica- 
tion of excess flight hours to make up 
for inactive flight periods—National 
Guard officers who have more flight 
hours to their credit, in connection 
with inactive duty training, than is 
necessary to qualify for hazardous duty 
pay may not apply such excess inac- 
tive duty flying time to periods o 
active training duty in which no 
flights are performed in order to qual- 
ify for hazardous duty pay..........- 
Travel ime from last duty station to 
home upon release from active duty 
—under regulations issued pursuant 
to authority in sec. 204 (a) of Career 
Compensation Act of 1949 and in ab 
sence of revocation or other termina- 
tion of orders assigning member of Air 
Force Reserve to hazardous duty in- 
volving glider flights or parachute 
jumping prior to release from last duty 


489 


101 


436 


269 
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PAY—Continued 
Additional—C ontinued 
Aviation duty—Continued 
station, member is entitled, if other- 
wise meeting requirements prescribed. 
to receive incentive pay for glider 
flights or parachute jumping as may 
be applicable for period of authorized 
travel time to home from last duty 
station 
Combat duty—Korean service—effective 
date—right to additional pay author- 
ized by Combat Duty Pay Act of 1952 
for service rendered prior to act did not 
accrue until date of approval of act, and 
therefore enlisted man who was sen 
tenced by court-martial proceeding prior 
to effective date of such act, to forfeit 
“pay and allowances becoming due on 
and after date of this action,” forfeits 
additional pay authorized by act 
Demolition duty: 
Actual performance of duty require- 
ment: 

While neither sec. 204 of Career Com- 
pensation Act of 1949 nor E. O. No. 
10152 states any precise periods dur 
ing which incentive pay for duty 
involving demolition of explosives 
is payable, additional pay for such 
duty is prescribed on monthly basis, 
and therefore actual performance of 
demolition duty—or training for 
such duty—during at least portion of 
any month is required to qualify 
member of uniformed services for 
incentive pay for month, unless 
member is incapacitated as result 
of performance of demolition duty, 
in which event he is deemed to have 
fulfilled hazardous duty require 
ments during such incapacity for 
period not to exceed three months__ 

Sick, temporary duty status, etc.— 
member of uniformed services re- 
quired by competent orders to per 
form demolition duty as primary 
duty may be paid incentive pay 
under sec. 204 (a) of Career Compen- 
sation Act of 1949, and E. O. No. 
10152, for any month in which such 
duty is actually performed, even 
though for portion of month mem- 
ber is carried in sick-in-line-of-duty 
status or temporary duty status in 
which he does not actually perform 
duties involving demolition of ex 
plosives or training for such duties_. 

Travel t'me from last duty station o 
home upon release from act.ve duty— 
under sec. 204 (a) (7) of Career Com- 
pensation Act of 1949 and regulations 
promulgated pursuant to authority 
therein, status which entitles member 
of uniformed services to incentive pay 
for demolition duty necessarily would 
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terminate not later than date member 
departs from last duty station en route 
to home incident to relief from active 
duty, and therefore payment of in- 
centive pay prescribed in said section 
of act for such duty may not properly 
be made to member of Air Force Re- 
serve for period of authorized travel 
time from last duty station to home 
upon release from active duty 

Gratuities. See Gratuities. 

Sea and foreign duty pay—temporary 
shore duty exceeding fifteen days—under 
sec. 206 of Career Compensation Act of 
1949, and Executive Order No. 10168 
issued pursuant thereto, an enlisted 
member of uniformed services attached 
to vessel and assigned to temporary ad- 
ditional duty ashore exceeding fifteen 
consecutive days is not entitled to sea 
duty pay for any part of such duty 

A-ter expiration of enlistment—periods of 
confinement, awaiting trial, ete.—reten- 
tion period o make good time lost—mem- 
ber of Armed Forces under sentence of 
death is entitled to receive pay and allow- 
ances pending completion of appellate 
review of record of trial, unless sentence 
expressly provides for forfeiture of pay and 
allowances; however, pay and allowances 
do not accrue after expiration of such mem- 
ber’s enlistment unless member is held 
in service for convenience of Govt. or for 
purpose of making good time lost 

Allotments: 

Overpayments: 

Collection ‘rom allottee: 

D'vorce, separation etc., requiring 
family allowance termination—mem- 
ber and payee are jointly liable for 
any deductions not made in connec- 
tion with family allowance pay- 
ments for any intervening months 
between change of status (divorce, 
separation, etc.) requiring termina 
tion of family allowance and date 
disbursing officer receives notice of 
such change, but only payee and not 
member is liable ‘or Govt. contribu- 
tion for such period unless member 
was at fault; also, member is not 
liable for any part of such allowance 
after month disbursing officer re- 
ceived such notice 

Government’s .a.lure to make pay 
deductions—when an allotment or 
family allowance has been properly 
paid but there has been failure to 
make required deduction from serv- 
ice member’s pay member has been 
overpaid in his pay account and is 
legally liable to refund such over 
payment, but payee or recipient of 
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allotment or family allowance is not 


Member is at fault: 

Payees of voluntary allotments of 
pay and recipients of family allow 
ance payments are liable solely to 
U. 8. for overpayments; however, 
if erroneous payments are made as 
result of serviceman’s fraud, mis- 
representation. or mistake, the 
serviceman and payee jointly are 
Se 

When allotment or family allow 
ance has been paid or overpaid 
erroneously and service member 
was at fault, member and payee 
are jointly and severally liable to 
repay amount, and collection may 
be made wholly from either or 
partly from each.................- 

When erroneous family allowance 
payments for periods prior to 
member’s separation from uni- 
formed services result from mem- 
ber’s fraud, misrepresentation, 
negligence, or mistakes for which 
member is respensible, or from 
member’s failure to give Govt. 
timely notice of changed condi 
tions known to member (such as 
death or divorce of dependent, 
etc.) affecting allowance, member 
is regarded as at fault and there 
fore jointly liable with payee to 
repay amount of overpayment... 

Member not at fault: 

Member of uniformed services is 
generally regarded as not at fault 
for any erroneous allotment or 
family allowance payments made 
for periods after member’s separa- 
tion from service, but payee or re- 
cipient of such payments is liable 
to refund such payments made 
for periods beyond member’s sep- 
aration, although member and 
payee may be jointly liable for 
payments made for periods prior 
to member's separation.__._._.... 

Payees of voluntary allotments of 
pay and recipients of family al- 
lowance payments are liable 
solely to U. 8. for overpayments; 
however, if erroneous payments 
are made as result of serviceman’s 
fraud, misrepresentation, or mis- 
take, the serviceman and payee 
jointly are liable for refund 


When allotment or family allowance 
has been erroneously paid or over- 
paid (either during member’s 
service or after separation) and 
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service member was not at fault, 
payee or recipient of allotment or 
family allowance is legally liable 
to refund overpayment, but 
member is not liable, except for 
any required family allowance 
deductions not made from pay 
during active service 


Member’s fraud, misrepresentation, 


ete.—when erroneous family allow- 
ance payments for periods prior to 
member’s separation from  uni- 
formed services result from mem- 
ber’s fraud, misrepresentation, negli- 
gence, or mistakes for which member 
is responsible, or from member’s 
failure to give Govt. timely notice 
of changed conditions known to 
member (such as death or divorce of 
dependent, etc.) affecting allowance, 
member is regarded as at fault and 
therefore jointly liable with payee 
to repay amount of overpayment.__ 


Payments made after member’s 


separation from service: 

Member of uniformed services is 
generally regarded as not at fault 
for any erroneous allotment or 
family allowance payments made 
for periods after member’s separa- 
tion from service, but payee or 
recipient of such payments is 
liable to refund such payments 
made for periods beyond member’s 
separation, although member and 
payee may be jointly liable for 
payments made for periods prior to 
member’s separation.............. 

Voluntary allotment or family al- 
lowance overpayments made to 
member’s dependents for periods 
after member’s separation from 
service should not be collected 
from former members except where 
payments were made to member’s 
wife or to or on behalf of member’s 
minor children, and not then when 
record shows substantial extenuat- 
ing circumstances in member’s 
favor, payment is less than $200, or 
was not continued for more than 
three months after member’s 
discharge or release from active 

When family allowance has been 
erroneously paid or overpaid to 
member’s wife or unmarried 
minor child after member’s separa- 
tion from uniformed services and 
nothing appears to rebut pre- 
sumption that member returned 
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separation from service—Con. 
home after separation and was 
living with wife or child and 
knew of overpayments and the 
overpayments continued for more 
than three months after separa- 
tion, and total amount overpaid 
after separation was at least $200, 
charge of joint liability will be 
raised against member and payee. 


Collection from allotter: 


Divorce, separation, etc., requiring 
family allowance termination— 
member and payee are jointly 
liable for any deductions not made in 
connection with family allowance 
payments for any intervening 
months between change of status 
(divorce, separation, etc.) requiring 
termination of family allowance and 
date disbursing officer receives 
notice of such change, but only 
payee and not member is liable for 
Govt. contribution for such period 
unless member was at fault; also, 
member is not liable for any part of 
such allowance after month dis- 
bursing officer received such notice. 
Government’s failure to make pay 
deductions—when an allotment or 
family allowance has been properly 
paid but there has been failure to 
make required deduction from serv- 
ice member’s pay, member has 
been overpaid in his pay account 
and is legally liable to refund such 
overpayment, but payee or recipient 
of allotment or family allowance is 
not liable 

Member is at fault: 

Payees of voluntary allotments of 
pay and recipients of family allow- 
ance payments are liable solely to 
U. 8. for overpayments; however, 
if erroneous payments are made as 
result of serviceman’s fraud, mis- 
representation, or mistake, the 
serviceman and payee jointly are 
ee 

When allotment or family allow- 
ance has been paid or overpaid 
erroneously and service member 
was at fault, member and payee 
are jointly and severally liable to 
repay amount, and collection may 
be made wholly from either or 
partly from each 

When erroneous family allowance 
payments for periods prior to 
member’s separation from uni- 
formed services result from mem- 


ber’s fraud, misrepresentation, 
negligence, or mistakes for which 
member is responsible, or from 
member’s failure to give Govt. 
timely notice of changed condi- 
tions known to member (such as 
death or divorce of dependent, 
etc.) affecting allowance, member 
is regarded as at fault and there- 
fore jointly liable with payee to 
repay amount of overpayment-_- 


Member not at fault: 


Payees of voluntary allotments of 
pay and recipients of family allow- 
ance payments are liable solely 
to U. S. for overpayments; how- 
ever, if erroneous payments are 
made as result of serviceman’s 
fraud, misrepresentation, or mis- 
take, the serviceman and payee 
jointly are liable for refund 

Member of uniformed services is 
generally regarded as not at fault 
for any erroneous allotment or 
family allowance payments made 
for periods after member’s separa- 
tion from service, but payee or 
recipient of such payments is 
liable to refund such payments 
made for periods beyond member’s 
separation, although member and 
payee may be jointly liable for 
payments made for periods prior 
to member’s separation... _..__. en 

When allotment or family allowance 
has been erroneously paid or over- 
paid (either during member’s 
service or after separation) and 
service member was not at fault, 
payee or recipient of allotment or 
family allowance is legally liable 
to refund overpayment, but mem- 
ber is not liable, except for any 
required family allowance de- 
ductions not made from pay 
during active service.....___. 


Member’s fraud, misrepresentation, 


etc.—when erroneous family allow- 
ance payments for periods prior to 
member’s separation from uni- 
formed services result from mem- 
ber’s fraud, misrepresentation, neg- 
ligence, or mistakes for which mem- 
ber is responsible, or from member’s 
failure to give Govt. timely notice 
of changed conditions known to 
member (such as death or divorce of 
dependent, etc.) affecting allowance, 
member is regarded as at fault and 
therefore jointly liable with payee 
to repay amount of overpayment... 
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Collection from allotter—Continued 
Payments made after member’s sepa- 


ration from service: 

Member of uniformed services is 
generally regarded as not at fault 
for any erroneous allotment or 
family allowance payments made 
for periods after member’s sepa- 
ration from service, but payee or 
recipient of such payments is liable 
to refund such payments made for 
periods beyond member’s separa 
tion, although member and payee 
may be jointly liable for payments 
made for periods prior to member's 


Voluntary allotment or family al- 
lowance overpayments made to 
member’s dependents for periods 
after member’s separation from 
service should not be collected 
from former members, except 
where payments were made to 
member’s wife or to or on behalf 
of member’s minor children, and 
not then when record shows sub- 
stantial extenuating circumstances 
in member’s favor, payment is less 
than $200, or was not continued 
for more than three months after 
member’s discharge or release from 
active duty 


When family allowance has been 
erroneously paid or overpaid to 
member’s wife or unmarried minor 
child after memben’s separation 
from uniformed services and noth- 
ing appears to rebut presumption 
that member returned home after 
separation and was living with 
wife or child and knew of overpay- 
ments and overpayments contin- 
ued for more than three months 
after separation, and total amount 
overpaid after separation was at 
least $200, charge of joint liability 
will be raised against member and 


Collection waiver authority: 
Government failure to make pay de- 


ductions: 

Waiver authority conferred on 
Comptroller General of U. 8 
under sec. 13 of Dependents As- 
sistance Act of 1950, is lim!ted to 
indebtedness growing out of erro- 
neous payments of allowances 
under authority of Servicemen’s 
Dependents Allowance Act of 
1942, as amended. and therefore 


Page | PAY—Continued 
Allotments—C ontinued 
Overpayments— Continued 
Collection waiver authority—Continued 
Government failure to make pay de- 
ductions—Continued 
indebtedness resulting from non- 
deduction from member’s pay of 
his contribution to family allow- 
ance legally paid to dependents 
under 1942 act may not be waived 


When family allowance has been 
properly paid but there has been 
failure to make required deduc- 
tions from servicemen’s pay, there 
has been no erroneous payment of 
family allowance, and therefore no 
indebtedness to be waived under 
sec. 13 of Dependents Assistance 
Act of 1950, which confers on 
Comptroller General of U. 8. au- 
thority to waive indebtedness 
growing out of erroneous pay- 
ments of allowances made under 
authority of Servicemen’s De- 
pendents Allowance Act of 1942, 


Overpayments received in good faith 
by custodian of member’s minor 
children—administrative recommen- 
dations to waive overpayments—ad- 
ministrative practice of recommend- 
ing, under sec. 13 of Dependents 
Assistance Act of 1950, waiver of 
recovery of erroneous payments of 
family allowances to custodians of 
servicemen’s minor children should 
be continued where it reasonably 
appears that fiduciary acted in good 
faith in receiving such payments 
and waiver action is otherwise 
proper, and Waiver Committee of 
G.A.O. will act on such recommen- 
dations in order to make final dis- 
position of such cases 

Payment of debt by member not legally 
liable—member’s entitlement to re- 
fund—when refund of erroneous pay- 
ments of allotment or family allowance 
made to wife or dependent has been 
received from enlisted member who 
was not legally liable therefor, as result 
of prior demands or collection action, 
such payments have been treated as 
voluntary payments on moral obliga- 
tion, however if record shows that pay- 
ments of this type were not voluntary 
the GAO has allowed claims for their 


Aviation duty. See Pay, additional, aviation 
duty. 

Awaiting trial—after expiration of enlistment. 
See Pay, after ezpiration of enlistment, 
periods of confinement, awaiting trial, etc. 
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Checkages and forfeitures: 
Court-martial sentences: 

Effective date—forfeiture of combat duty 
pay—right to additional pay author- 
ized by Combat Duty Pay Act of 1952 
for service rendered prior to act did 
not accrue until date of approval of 
act, and therefore enlisted man who 
was sentenced by court-martial pro- 
ceeding prior to effective date of such 
act, to forfeit “pay and allowances 
becoming due on and after date of this 
action,” forfeits additional pay au- 
thorized by act 

Pay accrued but not paid: 

When member of naval service has 
been duly convicted under lawfully 
prescribed court-martial proceedings 
of embezzlement, theft, forgery, 
fraud, or other unlawful act, which 
resulted in loss to Govt. for which 
he is indebted to U. S., payment 
to such member, notwithstanding 
debt, of accrued pay and allowances 
accumulated as of date of separation 
from naval service by reason of cur- 
rent payments having been sus- 
pended, is not required. 

Combat pay—right to additional pay 
authorized by Combat Duty Pay 
Act of 1952 for service rendered prior 
to act did not accrue until date of 
approval of act, and therefore en- 
listed man who was sentenced by 
court-martial proceeding prior to 
effective date of such act, to forfeit 
“pay and allowances becoming due 
on and after date of this action,” 
forfeits additional pay authorized 


Pending review of death sentence— 
member of Armed Forces under sen- 
tence of death is entitled to receive 
pay and allowances pending comple- 
tion of appellate review of record of 
trial, unless sentence expressly pro- 
vides for forfeiture of pay and allow- 
ances; however, pay and allowances 
do not accrue after expiration of such 
member’s enlistment unless member 
is held in service for convenience oi 
Govt. or for purpose of making good 
time lost 

Restoration to duty pending appellate 
review—enlisted man who is sentenced 
by court martia] to dishonorable dis 
charge, forfeiture of all pay and allow 
ances and confinement at hard labor 
for five years, and who is retained in 
service after expiration of enlistment 
and released from confinement and 
“restored to duty pending completion 
of appellate review,” pursuant to court 
martial order which provided that 
portion of sentence adjudging {forfei- 
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Checkages and forfeitures—Continued 

Court-martial sentences—Continued 

tures was not applicable to future pay 
and allowances, is entitled to pay 
while performing duty after such date, 
even though upon appellate review, 
sentence of dishonorable discharge is 
ordered executed 
De facto status—retention of pay already 
paid—second lieutenant in Reserve com- 
ponent of Army who erroneously served 
on active duty in higher grade of first 
lieutenant under color of authority and 
without knowledge, either actual or con- 
structive, of fact that he had been ordered 
to such active duty in grade higher than 
actually held by him as reserve commis- 
sioned officer in Army, is entitled to retain 
pay and allowance received in good faith 
for service in that capacity 
Disability severance pay—members who 
served in higher rank than held at time 
of retirement—service in branch other than 
from which retired—member of uniformed 
services, who is retired or separated from 
service for physical disability under sec. 

402 (d) or sec. 403 of Career Compensation 

Act of 1949, and who satisfactorily held 

higher rank, grade, or rating in branch of 

service other than that from which retired 

or separated, is not entitled to retired or 

severance pay computed on active duty 

pay of such higher rank, grade or rating_- 
Drill: 

National Guard—attendance re- 
quirements—pertinent National Guard 
regs. concerning pay for drills, etc., do 
not require presence of minimum num- 
ber of personnel at drill or period of 
instruction as condition precedent to 
payment of armory drill pay to enlisted 
man attending such drill or period of 
instruction, and therefore National 
Guard enlisted man who attended drills 
at which he was only individual present 
may be paid armory drill pay for such 
drills. 8 Comp. Gen. 373, distinguished. 


Organized Reserve Corps: 
Training assemblies: 


Attendance requirements—officers of 
an Organized Reserve Corp Unit 
who, on effective date of an order 
redesignating unit aS an Early 
Active Reserve Unit authorized to 
hold 48 paid training assemblies per 
year, attend a training assembly at 
which unit fails to attain 60 percent 
attendance of enlisted members as 
required for units authorized 48 paid 
training assemblies, to entitle its 
officers to pay for attendance, may 
not be paid for attending such as- 
sembly, even though redesignation 
order is not delivered to the unit 
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Organized Reserve Corps—Continued 
Training assemblies—C ontinued 
until day such training assembly is 

















Officers not assigned billets—while 
Dept. of Army Cir. No. 201, 1948, 
as amended, provided that Reserve 
officers need only be members of 
active Reserve to be eligible to re- 
ceive inactive duty training pay, 
such provision was omitted in super- 
seding regulations effective April 1, 
1950, and therefore Reserve Army 
officer who is assigned to Reserve 
unit, but not assigned to specific 
job or billet under table of organiza 
tion and equipment (T/O & E) of 
unit, may be paid reserve inactive 
duty training pay for attendance at 
training assemblies only for period 
prior te April 1, 1980................ 

Unit reorganized and transferred with- 
out personnel—later Ready Unit of 
Organized Reserve Corps author- 
ized to hold 24 paid training assem- 
blies per year, which was transferred 
without its personnel to another 
city and “reorganized in Initial 
Activation status,” was (except for 
name) separate organization having 
entirely different members, and 
therefore members assigned to unit 
after its transfer who did not attend 
more than 24 training assemblies 
during year may be paid for attend- 
ing such assemblies, even though 
assemblies when combined with 
assemblies held by Unit before its 
transfer exceed number authorized 
for Later Ready Units_..........._- 

Fleet admirals on active list but not on active 
duty—concurrent employment by naval 
supply contractor—statutory prohibition— 
fleet admiral ‘‘on active list of Navy but 
not employed on active duty,” who accepts 
employment as technical adviser on part- 
time basis with company furnishing naval 
supplies or war materials to Govt. may 
not, under act of June 10, 1896, asamended— 
so iong as he remains on active list—be 
paid pay and allowances by Govt., even 
though such officer is not engaged in sell- 
ing, contracting for sale, or negotiating for 
sale of such supplies or materials to Govt. 

Personal money allowance. See Allowances 
and Differentials, military, naval, etc., per- 
sonnel; Personal Money Allowance. 

Promotions: 

Effective date—reservist promoted by letter 
of appointment while on active duty for 
training—letter of appointment of Re- 
serve Army officer to higher grade is 
“order” announcing promotion within 
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meaning of act of Oct. 14, 1942, and there- 
fore officer ordered to active duty for 
training as lieutenant colonel, Army 
Reserve, who, by letter of appointment 
while on such duty was promoted to 
colonel in Army Reserve effective date 
of letter is entitled to pay of higher grade 
for active duty training performed on 
and after date of said letter, however, 
new oath of office is required unless of- 
ficer’s service has been continuous from 
date of taking earlier oath___............ 
Naval officers—physical, professional, etc., 
requirements—regulations controlling 
temporary promotions of Naval officers 
under act of July 24, 1941, which were 
in effect during period preceding Jan. 
16, 1946, clearly provided that no in- 
dividual was to be temporarily promoted 
unless physically qualified for duties of 
higher temporary grade, and therefore 
Naval officer whose temporary appoint 
ment to higher grade prior to such date 
was withheld because officer was found 
not physically qualified for promotion 
is not entitled to pay and allowances of 
higher temporary grade under sec. 5 of 
act of June 30, 1942, from date of appoint- 
ment letter announcing such temporary 
Nii ti heamisenews 
Retired personnel on active duty—rear 
admirals—officer of Naval Reserve hold- 
ing temporary grade of rear admiral 
whose name was placed on U. 8. Naval 
Reserve Retired List pursuant to retire- 
ment benefit provisions of Title III of 
act of June 29, 1948, as amended, would 
be entitled, under act of March 17, 1949, 
as amended by sec. 408 of Armed Forces 
Reserve Act of 1952, on recall to special 
active duty for training to receive pay 
and allowance prescribed for rear admiral 
of upper half, provided officer of active 
list of line of Regular Navy, junior to 


Temporary: 


Physical, professional, etc., require- 
ments—regulations controlling tem- 
porary promotions of Naval officers 
under act of July 24, 1941, which were 
in effect during period preceding Jan 
16, 1946, clearly provided that no in- 
dividual was to be temporarily pro- 
moted unless physically qualified for 
duties of higher temporary grade, and 
therefore Naval officer whose tem- 
porary appointment to higher grade 
prior to such date was withheld be- 
cause officer was found not physically 
qualified for promotion is not entitled 

to pay and allowances of higher tem- 

porary grade under sec. 5 of act of June 
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PAY—Continued Page | PAY—Continued Page 
Promotions—Continued Retired: 
Temporary—Continued Advancement in rank on retired list: 
30, 1942, from date of appointment Enlisted man holding temporary com- 
letter announcing such temporary mission—regular Navy enlisted man 
QeInieNh.. ...ce cael Reliee.. 349 who held temporary appointments 
Rear admirals—officer of Naval Reserve as commissioned warrant officer and 
holding temporary grade of rear ad- as lieutenant (jg) under act of July 24, 
miral whose name was placed on U. S, 1941, as amended, and who is placed 
Naval Reserve Retired List pursuant on retired list while serving as tem- 
to retirement benefit provisions of porary commissioned warrant officer 
Title III of act of June 29, 1948, as under Title III of Officer Personnel 
amended, would be entitled, under Act of 1947, is within scope of sec. 316 
act of March 17, 1949, as amended by (j) of 1947 act so as to be entitled to be 
sec. 408 of Armed Forces Reserve Act placed on retired list in rank of com- 
of 1952, on recall to special active duty missioned warrant officer with retired 
for training to receive pay and allow- pay based on active-duty of such rank, 
ance prescribed for rear admiral of however he may not be advanced on 
upper half, provided officer ot active retired list to rank of lieutenant (jg) 
list of line of Regular Navy, junior to under sec. 10 (b) (2) of 1941 act and 
him, is in upper half of list of rear receive retired pay of commissioned 
ei es 406 WOO CR iiciiscwcsecssaneeiiise.. 120 
Retainer: Pay computation based on highest 
Annuity deductions—pay changes—under appointed rank—regular Navy en- 
survivorship annuity provisions of Uni- listed man who held temporary ap- 
formed Services Contingency Option pointments as commissioned warrant 
Act of 1953, members whose retired pay officer and as lieutenant (jg) under act 
is subsequently changed (increased or of July 24, 1941, as amended, and who 
decreased) in amount will continue to is placed on retired list while serving 
have deductions made from retired pay as temporary commissioned warrant 
at same dollar value as was computed at officer under Title III of Officer Per- 
time of retirement or time of election sonnel Act of 1947, is within scope of 
and annuity payable will be amount sec. 316 (j) of 1947 act so as to be en- 
which would have been payable had no titled to be placed on retired list in 
change in retired pay occurred_......... 491 rank of commissioned warrant officer 
Service credits: with retired pay based on active-duty 
Active duty after transfer to Fleet Reserve: pay of such rank, however he may 
Sec. 516 of Career Compensation Act not be advanced on retired list to rank 
of 1949, which authorizes credit for of lieutenant (jg) under sec. 10 (b) (2) 
active service after transfer to Fleet of 1941 act and receive retired pay of 
Reserve, is for application only in commissioned warrant officer......... 120 
those cases where it would result in Annuities for dependents: 
increase in retired or retainer pay Officers appointed pursuant to act of 
and is not for application in case March 23 1946—Uniformed Services 
where it would result in Fleet Re- Contingency Option Act, 1953—oflicers 
servist who is retired while serving appointed pursuant to act of Mar. 23, 
on active duty receiving less retired 1946, who are on active lists of their 
pay than he would be entitled to respective services are to be considered 
otherwise, even though he was not active members of uniformed services 
entitled to receive such retired pay for purpose of Uniformed Services 
at time he was called to active duty 17 Contingency Option Act of 1953, 
Fractional year credits—in determin- which provides for survivorship an- 
ing number of years of active service nuities for widows and, children of 
to be credited under sec. 516 of active and retired members of uni- 
Career Compensation Act of 1949, formed services, notwithstanding pay 
in computing retired or retainer pay and allowances under 1946 act are same 
of retired or Fleet Naval Reserve whether on active or retired list....00 300 
personnel following tours of active Officers of Army of United States and 
duty, active duty performed sub- United States Air Force without 
sequent to retirement or transfer to component— Uniformed Services Con- 
Fleet Reserve should be added to tingency Option Act, 1953—oflicers of 
amount of actual creditable service Army of U. 8. and U. S. Air Force 
at time of retirement or transfer and who are not attached to components 
any fraction of one-half year or more are properly to be considered “active 
appearing in such total service is to members” of uniformed service under 
be considered full year of service..... 225 Uniformed Services Contingency Op 
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Annuities for dependents—C ontinued 

tion Act of 1953 and therefore entitled 
to make elections and receive benefits 
granted under dependents’ survivor- 
ship annuity provisions of act, if they 
otherwise meet conditions of sec. 2 


Pay changes—under survivorship an- 
nuity provisions of Uniformed Serv 
ices Contingency Option Act of 1953, 
members whose retired pay is sub 
sequently changed (increased or de- 
creased) in amount will continue to 
have deductions made from retired 
pay at same dollar value as was com- 
puted at time of retirement or time of 
election and annuity payable will be 
amount which would have been pay- 
able had no change in retired pay 


Pay reduction election requirement: 
Election on behalf of incompetent 
members—election made by head 
of department concerned on behalf 
of incompetent member of uni- 
formed services, at request of mem- 
ber’s spouse or child, as authorized 
by sec. 3 (c) of Uniformed Services 
Contingency Option Act of 1953, 
may be made effective as of date 
member’s election would have been 
effective had member been com- 
petent and made election at time of 
dependent’s request.............-.- 
Revocation of election: 

Sec. 3 (b) of Uniformed Services 
Contingency Option Act of 1953, 
which authorizes deduction from 
retired pay of retired members at 
member’s election in order to 
provide annuity payable after 
member’s death to certain de- 
pendents, contains an express pro- 
hibition against revocation of 
elections by retired members, and 
therefore an election made in letter 
by retired member under sec. 3 
(b) of act may not be revoked or 
canceled by subsequent letter____. 

£ec. 3b of Uniformed Services Con- 
tingency Option Act of 1953, 
which authorizes deductions from 
retired pay of retired members at 
member’s election in order to 
provide annuity payable after 
member’s death to designated de- 
pendents, provides that election 
once made by retired member shall 
be irrevocable, and _ therefore 
retired member who made elec- 
tion under act before ascertaining 
in terms of dollars and cents ccst 
of such election, or who signed 

typed election form containing 
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Pay reduction election requirement— 

Continued 

Revocation of election—Continued 
error, may not revoke election and 
be refunded deductions already 
made from retired pay...........- 

Uniformed Services Contingency Op- 
tion Act, 1953: 

Inasmuch as sec. 10 of Uniformed 
Services Contingency Option Act 
of 1953, which authorizes survivor- 
ship annuities for dependents if 
member elects to receive reduced 
retired pay, provides that all such 
annuities shall accrue from first 
day of month in which retired 
member dies, regulations imple- 
menting act may provide that 
effective date of deduction in 
retired pay of such members will 
be effective date of retirement for 
active members and first date of 
month in which election is ef- 
fective in case of retired members. 

Regulations providing for survivor 
benefit payments under Uni- 
formed Services Contingency Op- 
tion Act of 1953, may permit 
members who complete 18 years 
service between Nov. 1, 1953, and 
Apr. 30, 1954, or members who 
retire between those dates with at 
least 18 years of service to make 
election to receive reduced retired 
pay, in order to provide survivor- 
ship annuities for dependents, 
not later than day preceding date 
of completion of 18 years of service, 
or Apr. 30, 1954, whichever is 

Under Uniformed Services Con- 
tingency Option Act of 1953, 
which permits member to elect to 
receive reduced amount of retired 
pay in orde: to provide survivor- 
ship annuity for widow and/or 
children, retired pay of retired 
officers entitled, unde: acts of Mar. 
23, 1946, and June 26, 1948, to 
receive while on retired list same 
pay and allowances received while 
on active duty, is “pay” au- 
thorized while on retired list, 
that is, basic pay of respective 
grades and reduced retired pay 
upon which annuity authorized 
by 1953 act is based is basic pay of 
respective grades less reduction 
computed in accordance with sec. 

Election made by head of depart- 

ment concerned on behalf of in- 
competent member of uniformed 
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Pay reduction election requirement— Disability determination based upon 


Continued 
Uniformed Services Contingency Op- 
tion Act, 1953—C ontinued 
services, at request of member’s 
spouse or child, as authorized by 
sec. 3 (c) of Uniformed Services 
Contingency Option Act of 1953, 
may be made effective as of date 
member’s election would have 
been effective had member been 
competent and made election at 
time of dependent’s request 
Computation based on base and longevity 
pay or basic pay excluding authorized 
allowances—term “retired pay” gen- 
erally has reference only to that per- 
centage of base and longevity pay or 
basic pay fixed by particular statute to 
be paid to retired member and where 
allowances have been authorized for 
members of uniformed services after 
retirement, such allowances have re- 
tained their character as allowances 
apart from retired pay of such members. 
Concurrent civilian compensation. See 
Compensation, double, concurrent retired 
and civilian service pay. 
Disability Retirement pay: 
Disability determination based upon 
competent finding of fact: 
Disability review board’s authority: 
Sec. 302 of Servicemen’s Readjust- 
ment Act of 1944, as amended, 
which authorizes establishment of 
boards of review ‘“‘to review, at 
request of any officer retired or 
released from active service with- 
out pay for physical disability 
pursuant to decision of retiring 
board, board of medical survey, or 
disposition board, findings and 
decisions of such boards,’”’ was not 
repealed or modified by the 
Career Compensation Act of 1949, 
effective Oct. 1, 1949, and there- 
fore benefits prescribed in sec. 302 
continue to accrue to eligible 
officers, even though their active 
sei vice was terminated after Sept. 


Army Disability Review Board 
established under sec. 320 (a), 
Servicemen’s Readjustment Act 
of 1944, as amended, is without 
jurisdiction in case in which 
release from active duty was not 
effected by reason of physical dis- 
ability, and therefore review by 
Board prior to Oct. 1, 1949, in 
case of non-regular officer who has 
been released from extended active 
duty, not by reason of physical 
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competent finding of fact—Con. 


Disability reLiew board’s authority— 


Continued 
disability, prior to Oct. 1, 1949, 
may not be considered as effective 
determination of rights under seo 
302 (a) of act 

Naval Reserve officer who was re- 
leased from active duty without 
pay pursuant to finding of medical 
survey board that officer was 
unfit for duty, but with no finding 
that officer was physically dis- 
abled for performance of duty, 
was not released from active 
service without pay “for physical 
disability pursuant to decision 
of board of medical survey” within 
contemplation of sec. 302 (a) of 
Servicemen’s Readjustment Act 
of 1944, so as to give review board, 
established pursuant to such 
section, jurisidiction of case_____-- 


Disability determination subsequent to 


active duty release: 


Former Army officer whose military 


record has been corrected by Army 
Bd. for Correction of Military Rec- 
ords, pursuant to sec. 207 of Legisla- 
tive Reorganization Act of 1946, as 
amended, to show he was relieved 
from active duty because of physical 
disability incurred in line of duty 
and eligible for retirement pay under 
act of Apr. 3, 1939, as amended, is 
entitled to retired pay retroactive to 
date of release; however, acceptance 
of settlement for any particular 
period may estop such officer from 
recovering any further amount for 
any prior period 


Former Naval Reserve officer, whose 


naval record has been corrected by 
Bd. for Correction of Naval Records 
pursuant to sec. 207 of Legislative 
Reorganization Act of 1946, as 
amended, to show that he was per- 
manently incapacitated for active 
duty at time of release because of 
physical disability incurred while 
on active duty under orders contem- 
plating naval service in excess of 
thirty days, is entitled to retired pay 
retroactive to date of such release, 
less any amounts received from 
Veterans Adm 


Army officer who was relieved from 


active duty and who applied for re- 
tirement pay and appeared before 
Army Retiring Board, which found 
he was not permanently incapaci- 
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Disability determination subsequent to 

active duty release—Continued 
tated for duty, and who subse- 
quently appeared before another 
Army Retiring Board which found 
him permanently incapacitated but 
not as a result of service, is not en- 
titled to disability retirement pay 
based upon review and findings of a 
Board established under sec. 302 (a) 
of the Servicemen’s Readjustment 
Act of 1944, which has jurisdiction 
only in those cases where separation 
from active service was for physical 
disability pursuant to decision of 
OE I 6 anenntetenenainine® 

Action by Sec. of Army taken prior to 
Oct. 1, 1949, which determined that 
non-regular Army officer released 
from extended active duty, not by 
reason of physical disability, prior 
to Oct. 1, 1949, had become perma. 
nently incapacitated for active duty 
from disease or injury suffered in 
line of duty, as result of incident of 
service, while employed on extended 
active duty, may be considered as 
providing basis for payment of dis- 
ability retirement pay under act of 
April 3, 1939, as amended, not with- 
standing determination was based 
on findings of -Disability Review 
Board which had no jurisdiction in 
case under circumstances........... 


Medical Survey Review Board’s 
authority—Naval Reserve officer 
who was released from active duty 
without pay pursuant to finding of 
medical survey board that officer 
was unfit for duty, but with no find- 
ing that officer was physically dis- 
abled for performance of duty, was 
not released from active service 
without pay “‘for physical disability 
pursuant to decision of board of 
medical survey” within contempla- 
tion of sec. 302 (a) of Servicemen’s 
Readjustment Act of 1944, so as to 
give review board, established pur- 
suant to such section, jurisdiction 


Disability found upon physical examina- 
tion for promotion—promotion not 
based on years of service—officers of 
Navy and Marine Corps whose dis- 
ability is first discovered in examina 
tions to determine physical qualifica- 
tions for temporary promotions—in 
connection with which there are no 
requirements of prior service of any 
specified duration, except for seni- 
ority—are not entitled, under fifth 
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Retired—Continued 
Disability Retirement pay—Continued 
proviso of sec. 402 (d) of Career Corn- 
pensation Act of 1949, to receive dis- 
ability retirement pay computed on 
basis of pay of grades to which they 
would have been promoted had they 
passed such examinations 


Disability incurred prior to active duty 
release: 


Disability determination subsequent to 
active duty release: 
Determination by Navy that virus 
which caused Reserve officer’s 
poliomyelitis entered officer’s sys- 
tem prior to midnight of day officer 
was detached from command by 
orders directing release from active 
duty take effect as of midnight four 
days later—four days representing 
time allowed for travel to home— 
would entitle officer to active duty 
pay and allowances under sec. 4 of 
Naval Aviation Personnel Act of 
1940, as amended, for periods dur- 
ing which hospitalized; however, 
determination that virus entered 
system during travel time period 
is not sufficient to bring case 
within terms of act 


Under sec. 4 of Naval Aviation Per- 
sonnel Act of 1940, as amended, 
which provides that all members 
of Naval and Marine Corps Re- 
serve ordered on extended active 
duty in excess of thirty days who 
suffer disability or death in line of 
duty from disease while so em- 
ployed shall be entitled to same 
benefits as Regular members, 
member who was paralyzed by 
poliomyelitis after release from 
active duty, but who was medi- 
cally determined to have con- 
tracted disease prior to such re. 
lease, may be considered as having 
suffered disability while employed 
on active duty 


Disability incurred while serving under 
temporary appointment: 

Retired first lieutenant of Regular 
Army whose records were corrected 
to show promotion on retired list to 
grade of lieutenant colonel, but not 
corrected to show that officer suf- 
fered additional disability of 30 per 
centum while serving on active duty 
under temporary appointment as 
lieutenant colonel, is not entitled to 
retired pay based on pay of lieu- 
tenant colonel under disability bene- 
fit provisions of sec. 4 of act of 
I i ccatitiiectensintitinn nadinion 
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Disability incurred while serving under 
temporary appointment—Continued 
Bec. 4 of act of June 29, 1943, which 
provides that officer of Regular 
Army retired for disability who in- 
curs additional disability while 
serving on active duty under tempo- 
rary appointment in higher grade 
shall be promoted on retired list to 
such grade and receive pay of that 
grade if additional disability is not 
less than 30 per centum permanent, 
contemplates existence of additional 
permanent disability of 30 per 
centum of 100 per centum disability - 

Election of pay computation method: 
Army officer who retired subsequent 

to Oct. 1, 1949, effective date of 

Career Compensation Act of 1949, 

and who, under sec. 415 of act elected 

to receive disability retirement pay 
computed under laws in effect on 

Sept. 30, 1949, may now rescind his 

prior election and become entitled 

to retirement pay computed under 
laws in effect at time of retirement, 
as if said prior election had never 
been made 
Reservists integrated into Regular 
Navy: 

Naval officer who, at time of place- 
ment on temporary disability re- 
tired list, was erroneously advised 
as to rights of election in connec- 
tion with computation of retired 
pay may be advised of rights in 
that respect and given oppor 
tunity to make such election 

Proper method of computing length 
of service for disability retirement 
pay purposes, under alternate 
method (1) of sec. 402 (d) of Career 
Compensation Act of 1949, in cases 
of Naval officers who have been 
integrated into Regular Navy 
from Naval Reserve and subse- 
quently retired or placed on tem 
porary disability retired list pur 
suant to Title IV of that act, is to 
include not only all active service 
of such officers but also any con 
structive service creditable to 
them under sec. 312 of the Officer 
Personne! Act of 1947. 

Members who served in higher rank 
than held at time of retirement—service 
in branch other than from which re- 
tired—member of uniformed services, 
who is retired or separated from serv- 
ice for physical disability under sec. 
402 (d) or sec. 403 of Career Compen- 
sation Act of 1949, and who satisfac 
torily held higher rank, grade, or rating 


815932—54 15 


in branch of service other than that 
from which retired or separated, is not 
entitled to retired or severance pay 
computed on active duty pay of such 
higher rank, grade or rating 

Recall to active duty: 
Additional! disability: 

Retired first lieutenant of Regular 
Army whose records were cor- 
rected to show promotion on re- 
tired list to grade of lieutenant 
colonel, but not corrected to show 
that officer suffered additional 
disability of 30 per centum while 
serving on active duty under tem- 
porary appointment as lieutenant 
colonel, is not entitled to retired 
pay based on pay of lieutenant col- 
onel under disability benefit pro- 
visions of sec. 4 of act of June 29, 
I iiincliicalnactincéntiniutndinties 

Sec. 4 of act of June 29, 1943, which 
provides that officer of Regular 
Army retired for disability who 
incurs additional disability while 
serving on active duty under tem 
porary appointment in higher 
grade shall be promoted on retired 
list to such grade and receive pay of 
that grade if additiona! disability 
is not less than 30 per centum per 
manent, contemplates existence of 
additional permanent disability of 
30 per centum of 100 per centum 
disability 


Redetermination of status—successive 
physical evaluation boards—Sec. 302 (a) 
of Servicemen’s Readjustment Act of 
1944, which directs Secretary of De 
partment concerned to establish med 
ical survey review boards to review 
cases of officers released from active 
service, without pay. for physical dis- 
ability, requires that proceedings and 
decisions of board of review be laid 
before President “for his approval! or 
disapproval and orders in case,” and 
therefore Secretary of Department 
concerned may not, in absence ol 
orders by President, refer case of this 
nature to successive physical evalua 
tion boards 


Release from active duty not by reason of 
physical disability—administrative ac- 
tion currently taken, except action to 
make appropriate corrections in mili- 
tary records as authorized by sec. 207 
of Reorganization Act of 1946, as 
amended, cannot confer right to retro- 
active retirement pay covering period 
from date of officer’s relief from active 
duty, not by reason of physical dis- 
ability, to effective date of certifica 
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Disability Retirement pay—Continued Disability Retirement pay—Continued 


tion of retirement pay rights to Vet- 
erans Administration. 


Reservist disabled while employed on 
active duty—entitlement to disability 
retirement or severance pay—oflicer of 
Naval Reserve entitled under sec. 4 of 
Naval Aviation Personnel Act of 1940, 
as amended, to active duty pay and 
allowances because of disability suf- 
fered while employed on active duty 
may properly be considered “mem- 
ber * * * entitled to receive basic pay 
who has been called or ordered to 
extended active duty for a period in 
excess of thirty days” within meaning 
of disability retirement and disability 
severance pay provisions of sec. 402 (a) 
of Career Compensation Act of 1949, 
and thus eligible to have right to dis- 
ability retirement pay or disability 
severance pay considered under such 


Reservist injured en route to or from 
temporary active duty station, inactive 
duty training, etc.—Adams v. United 
States C. Cls. Feb. 2, 1954—in view of 
decision of C. Cls. in Adams ». United 
States, Feb. 2, 1954, that Naval Re- 
serve Officer who was injured while 
traveling to temporary duty station is 
entitled to pay and allowances during 
period of disability due to such injury, 
member of uniformed service whose 
permanent disability is proximate 
result of injury in performance of 
travel to or from active duty or full- 
time training duty is entitled, if and 
when judgment in Adams case becomes 
final, to disability retirement pay, as 
provided under sec. 402 of Career 
Compensation Act of 1949, from date 
he was originally placed on retired 


Reservists on active duty without pay: 

Armed Forces Reserve Act of 1952: 
Reservists who, with their consent, 
are called or ordered to active duty 
without pay under authority of 
sec. 240 of Armed Forces Reserve 
Act of 1952, and who suffer dis- 
ability in line of duty from injury, 
are entitled to receive disability 
retirement pay under sec. 402 (c) 
of Career Compensation Act of 
1949 only if those cases where 
period of active duty is for thirty 
days or less, if otherwise qualified. 


Reservists who, with their consent, 
are called or ordered to active duty 
without pay for periods in excess 
of thirty days under authority of 
sec, 240 of Armed Forces Reserve 


Reservists on active duty without pay— 

Continued 
Armed Forces Reserve Act of 1952— 

Continued 

Act of 1952 and who, while so em- 

ployed, suffer disability in line of 

duty from injury are to be regarded 

as entitled to disability retirement 

pay under secs. 402 (a) or 402 (b) of 

Career Compensation Act of 1949, 

as case may be, if otherwise quali- 


Retroactive adjust ment—administrative 
action currently taken, except action 
to make appropriate corrections in 
military records as authorized by sec. 
207 of Reorganization Act of 1946, as 
amended, cannot confer right to retro- 
active retirement pay covering period 
from date of officer’s relief from active 
duty, not by reason of physical dis- 
ability, to effective date of certifica- 
tion of retirement pay rights to Vet- 
erans Administration 

Service credits—reservists integrated 
into Regular Navy—proper method of 
computing length of service for disa- 
bility retirement pay purposes, under 
alternate method (1) of sec. 402 (d) of 
Career Compensation Act of 1949, in 
cases of Naval officers who have been 
integrated into Regular Navy from 
Naval Reserve and subsequently re- 
tired or placed on temporary disability 
retired list pursuant to Title IV of 
that act, is to include not only all 
active service of such officers but also 
any constructive service creditable to 
them under sec. 312 of the Officer Per- 
sonnel Act of 1947 

Status of pay awarded under act of 
April 3, 1939—disability retirement 
pay awarded under act of April 3, 1939, 
as amended, is in nature of pension, 
accruing as it does to persons meeting 
stipulated conditions without regard 
to being retired or remaining in service, 
and therefore Uniform Retirement 
Date Act of 1930—which provides for 
retirement pay to take effect only on 
first day of month following month in 
which retirement would otherwise be 
effective—has no application to such 
retirement pay 

Temporary disability retired 
method of pay computation—Naval 
officer who, at time of placement on 
temporary disability retired list, was 
erroneously advised as to rights of 
election in connection with computa- 
tion of retired pay may be advised of 
rights in that respect and given oppor- 
tunity to make such election..... 
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Eligibility date—effect of Price v. United 
States—officers of uniformed services 
now past age 60 who had not submitted 
application or corresponded with Dept. 
of Defense regarding retirement under 
act of June 29, 1948, but who now, in 
view of decision in Price v. United States, 
121 ©. Cls. 664, have filed applications 
for retirement under act, upon approval 
of application, are entitled to retired pay 
effective first day of month following 
month in which application was re- 
ceived or first day of month in which 
applicant became 60 years old and other- 
wise qualified, whichever is later 

Member holding honorary rank while 
representative to International organ- 
ization—pay computed on permanent 
rank—commander in Coast and Geo- 
detic Survey who was appointed by 
President to serve with international 
organization pursuant to Private Law 
which provided officer was to have rank 
of rear adiniral (lower half) of Coast and 
Geodetic Survey while so serving, and 
that such appointment should not af- 
fect officer’s permanent rank or retire- 
ment benefits, held rank of rear admiral 
on honorary basis as distinguished from 
actual pay rank of Coast and Geodetic 
Survey, and therefore such rank can- 
not be considered for retired pay pur- 


Members who served in higher rank than 
held at time of retirement—Regular 
Navy enlisted man who held temporary 
appointments as commissioned warrant 
officer and as lieutenant (jg) under act 
of July 24, 1941, as amended, and who is 
placed on retired list while serving as 
temporary commissioned warrant officer 
under Title III of Officer Personnel Act 
of 1947, is within scope of sec. 316 (j) of 
1947 act so as to be entitled to be placed 
on retired list in rank of commissioned 
warrant officer with retired pay based 
on active-duty pay of such rank, how- 
ever he may not be advanced on retired 
list to rank of lieutenant (jg) under sec. 
10 (b) (2) of 1941 act and receive retired 
pay of commissioned warrant officer... 

Rear admiral—lower vy. upper half—officer 
of Naval Reserve holding temporary or 
permanent grade of rear admiral would 
be entitled to have retired pay computed 
on pay of rear admiral of upper half if at 
time his name is placed on U.S. Naval 
Reserve Retired List pursuant to provi- 
sions of Title III of act of June 29, 1948, 
as amended, officer on active list of line 
of Regula: Navy, junior to him, is then 
entitled to pay of paygrade 0-8 
(rear admiral, upper half) 


Reserve personnel—computation basis— 
rear admiral—upper v. lower half— 
officer of Naval Reserve holding tem- 
porary or permanent grade of rear ad- 
miral would be entitled to have retired 
pay computed on pay of rear admiral 
of upper half if at time his name is 
placed on U. S. Naval Reserve Retired 
List pursuant to provisions of Title III 
of act of June 29, 1948, as amended, 
officer of active list of line of Regular 
Navy, junior to him, is then entitled to 
pay of pay grade 0-8 (rear admiral, upper 


Retirement for age or length of service: 

Act of June 29, 1948—Officers of uni- 
formed services now past age 60 who 
had not submitted application or cor- 
responded with Dept. of Defense re- 
garding retirement under act of June 
29, 1948, but who now, in view of 
decision in Price v. United States, 121 
C. Cls. 664, have filed applications for 
retirement under act, upon approval 
of application, are entitled to retired 
pay effective first day of month 
following month in which application 
was received or first day of month in 
which applicant became 60 years old 
and otherwise qualified, whichever 
is later. 

Right of election as to method of pay 
computation—while sec. 511 of Career 
Compensation Act of 1949, which 
provides under method (a) for pay- 
ment of retired pay in amount au- 
thorized by provisions of law in 
effect on day immediately preceding 
enactment date of act, was made ef- 
fective retroactive to Oct. 1, 1949, it 
was not in effect on Oct. 11, 1949, day 
before enactment of act, and therefore 
officer of uniformed services who was 
retired prior to Oct. 1, 1949, for reasons 
other than physical disability and who 
subsequent thereto elected to receive 
retired pay under method (a) of sec. 
511 is not entitled to have retired pay 
computed on basis of the rates of basic 
pay fixed in the 1949 act 


Saved pay and allowances—computation 


under Career Compensation Act, 1949— 
while sec. 511 of Career Compensation 
Act of 1949, which rovides under 
method (a) for payment of retired pay 
in amount authorized by provisions of 
law in effect on day immediately pre- 
ceding enactment date of act, was made 
effective retroactive to Oct. 1, 1949, 
it was not in effect on Oct. 11, 1949, day 
before enactment of act, and therefore 
officer of uniformed services who was 
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subsequent thereto elected to receive 



















































































































































































































































































































































retired pay under method (a) of sec. 511 
is not entitled to have retired pay com- 
puted on basis of the rates of basic pay 
fixed in the 1949 act 
Service credits: 
Active duty after retirement: 
Sec. 516 of Career Compensation Act 


of 1949, which authorizes credit for 
active service after transfer to Fleet 
Reserve, is for application only in 
those cases where it would result in 
increase in retired or retainer pay 
and is not for application in case 
where it would result in Fleet 
Reservist who is retired while serv- 
ing on active duty receiving less 
retired pay than he would be en- 
titled to otherwise, even though he 
was not entitled to receive such 
retired pay at time he was called to 
OI ite aleetiabatinweccne 


Fractional year credits—in determin- 


ing number of years of active service 
to be credited under sec. 516 of 
Career Compensation Act of 1949, 
in computing retired or retainer 
pay of retired or Fleet Naval Reserve 
personnel following tours of active 
duty, active duty performed sub- 
sequent to retirement or transfer to 
Fleet Reserve should be added to 
amount of actual creditable service 
at time of retirement or transfer 
and any fraction of one-half year or 
more appearing in such total service 
is to be considered full year of 


National Guard service: 
Membership alone in National Guard 


is not sufficient to be regarded as 
active service within meaning 
of retired pay computation pro- 
visions of sec. 511 of Career Com- 
pensation Act of 1949, and therefore 
retired Army officer may not include 
service in National Guard, except 
periods of active duty as specified 
in sec. 511, for purpose of determin- 
ing percentage factor to be used in 
computing retired pay under for- 
mula prescribed in method (b) of 
said section. 


Applications processed prior to Price 


v. United States: 

Officers of uniformed services now 
past age of 60 who had not sub- 
mitted application or corre- 
sponded with Dept. of Defense 
regarding retirement under act of 
June 29, 1948, but who now, in 
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National Guard service—Continued 


Applications processed prior to Price 


v. United States—Continued 
view of decision in Price v. United 
States, 121 C. Cls. 664, have filed 
applications for retirement under 
act, upon approval of application, 
are entitled to retired pay effective 
first day of month following month 
in which application was re 
ceived or first day of month in 
which applicant became 60 years 
old and otherwise qualified, 
whichever is later................. 

Officers of uniformed services, who, 
prior to case of Price v. United 
States, 121 C. Cls. 664, submitted 
applications for retirement under 
sec. 302 (a) of act of June 29, 
1948, and were determined ineli- 
gible due to insufficient Federal 
service and who would have been 
eligible for retirement had Na- 
tional Guard service under Dick 
Act been credited will be entitled 
upon approval of their original 
retirement applications to retired 
pay from dates on which such pay 
would have begun had decisions 
in Price case and in 30 Comp. 
Gen. 287 been issued prior to 
receipt of applications-........... 

While title III of Army and Air 
Force Vitalization and Retire- 
ment Equalization Act of 1948 
provides that retired pay shall be 
granted upon application therefor, 
no particular form of application is 
prescribed, and therefore in- 
dividual who inquired in writing 
as to eligibility for benefits under 
title III and was advised that he 
did not have sufficient service to 
qualify should be considered as in 
same position as individual whose 
correspondence was treated as 
application, with formal denial 
because of insufficient service 


Severance. See Pay, disability severance pay. 


Travel time and other periods when not 
rendering actual service. See Pay, active 
duty; Mileage; Subsistence; Etc. 

Withholding. See, also, Set-Off, pay. 
Administrative authority—accrued pay and 

allowances accumulated as of separation 
date—when member of naval service 
has been duly convicted under lawfully 
prescribed court-martial proceedings of 
embezzlement, theft, forgery, fraud, or 
other unlawful act, which resulted in 
loss to Govt. for which he is indebted 
to U. 8., payment to such member, 
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Withholding—Continued 
notwithstanding debt, of accrued pay 
and allowances accumulated as of date 
of separation from naval service by 
reason of current payments having been 
suspended, is not required 


PAYMENTS: 


Absence or unenforceability of contracts— 
bids submitted by debarred bidders under 
different name—debarred bidders (co- 
partners) who were awarded contract for 
manufacture of sleeping bags from Govt.- 
owned material upon bid submitted by 
partners under different name, which 
contract was subsequently canceled upon 
discovery of contractor’s ineligibility, are 
not entitled to payment upon any basis for 
work completed on goods delivered to and 
retained by Govt 

Advance—contracts in foreign countries— 
advance payment prohibition of sec. 
3648 of R. S. precludes advance payment 
for services to be rendered under contract 
for maintenance of thoroughfare between 
two camps in foreign country in absence 
of law or ministerial regulation of that 
country requiring such payment 

In lieu of taxes: 

Coos Bay Wagon Road grant lands: 
Land appraisal requirements: 

Act of May 24, 1939, which requires 
Coos Bay Wagon Road grant lands 
in Oregon and timber thereon to 
be appraised at least once in each 
ten-year period in order to compute 
payments in lieu of taxes authorized 
to be paid on such property, places 
responsibility for such appraisals in 
appraisal committee, and therefore 
annual use for appraisal purposes of 
perpetual timber inventory records 
of such lands, maintained by Bur. 
of Lard Management, obviously 
would necessitate consideration and 
approval by such committee of any 
adjustments for depletions and 
increments made in inventory 


Inasmuch as act of May 24, 1939, which 
authorizes payments in lieu of taxes 
from funds derived from Coos Bay 
Wagon Road grant lands in Oregon, 
required such lands and timber 
thereon to be appraised at least once 
in each ten-year period for assess- 
ment purposesand as appraisal initi- 
ated in 1949 and was first such action 
since 1939, appraisal when completed 
and approved on basis of factual data 
obtained in and adjusted as of 1949 
propeily may be considered as made 
in compliance with act if otherwise 


In lieu of taxes—Continued 

Coos Bay Wagon Road grant lands—Con. 
Land appraisal requirements—Con. 

Physica! inventories of timber on Coos 
Bay Wagon Road grant lands may 
be made if perpetual inventory sys- 
tem is adopted at such intervals as 
appraisal committee, created by act 
of May 24, 1939, to appraise such 
lands, determines to be necessary for 
degree of accuracy consistent with 
that of timber estimates maintained 
for privately-owned timber in same 
locality provided requirements of 
act for appraisal of such lands and 
timber at least once in each ten-year 

period are observed. 
Voluntary—general rule as to voluntary 
creditors—certifying officer who, out of his 
personal funds, reimbursed Govt. em- 
ployee amount disallowed by administra- 
tive office on travel voucher may not be 
reimbursed funds advanced to employee. 


PAYROLLS: 


Pay periods—computation methods— District 
of Columbia Police and Firemen—Dist. of 
Col. Police and Firemen’s Salary Act of 
1953, which grants pay increases to Metro- 
politan Police and Firemen, prescribes pay 
periods of two administrative work weeks 
and is made specifically effective July 1, 
1953, so that act requires establishment of 
pay periods beginning July 1, 1953 and 
separate payroll should be made up for 
compensation due for any days preceding 
effective date of act and for each two weeks 
thereafter. 


PENSIONS: 


Status as income for dependency allowance 
purposes—pension is similar to wages and 
salaries in that it is payable in stated 
installments and mainly designed for 
maintenance of pensioner and dependents, 
and therefore the amount of Spanish- 
American War pension received by mother 
of Army officer should be considered in- 
come for dependency allowance purposes 
in determining entitlement of officer to 
increased allowance as for officer with de- 
pendent mother for period prior to July 
31, 1950 (day preceding effective date of 
Dependents Assistance Act of 1950) 


PERSONAL SERVCES: 


Compensation. See Compensation. 
Private contract v. Government personnel: 
Log scaling reports—while general rule is 
that personal services for Govt. may not 
be obtained upon contractual basis but 
are required to be performed by regular 
Federal employees who are responsible 
to Govt. and subject to its supervision, 
the Forest Service, in connection with 
sale of forest timber, may procure by 
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PERSONAL SERVICES—Continued 
Private contract v. Government personnel— 
Continued 


Page | POST OFFICE DEPARTMENT— 
Continued 
Mails—Continued 
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contract from commercial scaling bu- 
reau, in addition to log scaling report of 
“net seale,”’ reports of defects which are 
normally noted only mentally by scalers 
and deducted in arriving at ‘net scale.” 
Survey of Government operations— Federal 
Housing Administration—in view of 
broad provisions of sec. 1 of National 
Housing Act. which authorize Comm., 
Federal Housing Adm., to make such 
expenditures as are necessary to carry 
out act, including expenditures for per 
sonal services, without regard to any 
other provisions of law governing ex- 
penditures of public funds, services for 
making management survey of opera- 
tions of Administration may be procured 
by contract and inasmuch as services 
involved are of technical and professional 
nature within meaning of exception to 
advertising requirements of sec. 3709, 
R. 8S., Advertising is not required as 
prerequisite to engaging particular indi- 
vidual to perform such services......... 
Stenographic. See Contracts, stenographic 
reporting. 


PHYSICAL EXAMINATIONS: 
Civilian employees—appropriation availabil- 
ity—prevention of illness—physica! exam- 
inations of employees of Bur. of Mines 
producing zirconium metal may not be 


paid for from appropriated funds in ab- 
sence of a showing by competent authority 
that an actual danger to health of employ- 
ees exists incident to such employment... 
Mexican agricultural workers—appropriation 
availability—Farm Labor Supply Revolving 
Fund—Farm Labor Supply Revolving 
Fund, Bur. of Employment Security 
(Dept. of Labor) established by Supple- 
mental Appro. Act of 1952, may be charged 
with cost of physical examinations of 
Mexican agricultural workers admitted to 
this country pursuant to provisions of 
Title V of Agricultural Act of 1949, as 
added by act of July 12, 1951, as amended_ 


POST OFFICE DEPARTMENT: 


Mails: 

Insured—indemnity payments—sender of 
parcel post package containing mer- 
chandise valued at $198, who paid in- 
surance fee fixed by sec. 8 of the act of 
Oct. 30, 1951, to cover indemnification 
up to $100, but who was issued obsolete 
receipt form which was based on law in 
effect prior to Jan. 1, 1952, and showed 
that fee paid to insure such parcel cov 
ered indemnity up to $200, may not be 
permitted to pay additional fee after loss 
of package for express purpose of increas- 
ing amount of indemnity to be paid by 


Penalty mail costs: 
Payment basis: 

Under Penalty Mail Act of 1948, as 
amended, agencies are required to 
reimburse Post Office Dept for cost 
of transmitting Govt. mail and may 
use any available appropriations or 
funds for such purpose—there being 
no requirement that appropriation 
of particular activity or bureau con- 
cerned be charged with cost of mail- 
ings growing out of official functions. 


Sec. 1 of act of Aug. 15, 1953, which 
adds to sec. 301 of Penalty Mail Act 
of 1948, provision requiring reim- 
bursement to Post Office Dept. for 
transmission of official Govt. mail 
and makes available for transfers to 
Post Office Dept. to cover such pen- 
alty mail costs “any appropriations 
or funds available to departments, 
agencies, or establishments con- 
cerned,” may be construed to au 
thorize intra-agency fund transfers 
in connection with payment of 
penalty mail costs 


State Agricultural Experiment Sta- 
tions—Act of Aug. 15, 1953, which 
amended Penalty Mail Act of 1948 
by requiring only departments, 
agencies, and establishments of 
Govt. to reimburse Post Office 
Dept. with equivalent amount of 
postage due therefor, is not appli- 
cable to State Agricultural Experi- 
ment Stations and State Extension 
Directors so that free mailing privi- 
leges authorized for such organiza- 
tions by acts of March 2, 1887, and 
June 30, 1914, are not affected by act 
of Aug. 15, 1953, and therefore Dept. 
of Agriculture appropiiations for 
Extension Service are not available 
to reimburse Post Office Dept. for 
cost of mail 


Registered Mail fees—payment basis— 
laws which provide for free registry 
service for Govt. agencies in Washing- 
ton, D. C. have not been repealed by 
act of Aug. 15, 1953, which amended 
Penalty Mail Act of 1948, by requiring 
agencies to reimburse Post Office Dept. 
equivalent of Postage on penalty mail, 
nor by sec. 12 of act of Oct. 30, 1951, 
which authorized Postmaster General 
to prescribe by regulation fees to be 
charged for registry of mail matter, and 
therefore agency appropriations are not 
available for payment of registry fees on 
such mail. 
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Postal Service—Compensation. 
pensation, Postal Service. 


Govt., notwithstanding error of postal 


employee in issuing obsolete receipt..... 370 
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PRICE-FIXING ORDERS: 


Ceiling price changes—contract price ad- 
justment—price increase after contract 
delivery date—contractor who made late 
deliveries of steel products, and who 
claimed price adjustment on basis of Office 
of Price Stabilization increase in ceiling 
price of steel, which had not been author- 
ized until after expiration of specified de- 
livery period, may not be reimbursed for 
increased costs which accrued as result of 
delinquent performance, even though 
Govt. by accepting delivery subsequent 
to specified date waived its right to ter- 
minate contract 


PRINTING AND BINDING: 


Illustrations, engraving or photograph inclu- 
sion in printing—delegation of authority: 
See Delegation of Authority, Administrative 
officers, Illustrations, etc., inclusion in 
printed matter. 


PROPERTY: 


Public: 

Care, disposition, accounting, etc.—ac- 
counting procedures—Acctg. Sys. Memo 
32, April 13, 1954 

Land conveyed to States—deed restric- 
tions—releases—while Federal Property 
and Administrative Services Act of 
1949, as amended, authorizes Sec. of 
Interior to grant releases from terms and 
conditions in any instrument which 
conveys Federal land for use as public 
park or recreational area, land conveyed 
to municipality under sec. 13 of Surplus 
Property Act of 1944, as amended, by 
deed containing condition which pro- 
vides that property be used only for 
public park and recreational purposes 
unless abrogation of such condition is 
secured by payment of unamortized 
portion of public benefit allowance 
granted municipality—with reverter 
clause upon breach of condition—may 
not be used to erect city hall and public 
library except upon compliance with 
abrogation provision in deed 


PUBLIC LANDS: 


Coos Bay Wagon Road grant lands—ap- 
praisal committee established under act 
of March 24, 1939—inasmuch as act of 
May 24, 1939, which authorizes payments 
in lieu of taxes from funds derived from 
Coos Bay Wagon Road grant lands in 
Oregon, requires such lands and timber 
thereon to be appraised at least once in 
each ten-year period for assessment pur- 
poses and as appraisal initiated in 1949 was 
first such action since 1939, appraisal when 
completed and approved on basis of factual 
data obtained in and adjusted as of 1949 
properly may be considered as made in 
compliance with act if otherwise correct_. 
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Dependents: 

Allotment for support as condition to en- 
titlement— Maritime Service enrollees— 
enrollees of Maritime Service below 
officer rank serving on active adminis- 
trative duty are entitled to increased 
quarters allowances for dependents 
authorized by act of May 19, 1952, ef- 
fective May 1, 1952, provided they have 
an allotment for dependents as required 
by sec. 302 of Career Compensation Act 
of 1949, as amended by sec. 4 of De- 
pendents Assistance Act of 1950 and 
claims for such allowances, retroactive 
to May 1, 1952, may be adjusted ad- 
ministratively provided allotment is 
instituted retroactively to cover period 
for which allowance is claimed, or pro- 
vided such allotment requirement is 
waived administratively 

Concurrent receipt of quarters allowance 
incident to civilian position—civilian 
employee of Govt. on duty overseas 
accompanied by dependents and receiv- 
ing quarters allowance incident to such 


employment who, as reserve officer, was , 


ordered to active duty for training for 
15 days and furnished bachelor officers 
quarters, is entitled to quarters allow- 
ance as officer with dependents for 
period of such training, even though 
receiving quarters allowance for same 
period incident to civilian employment. 


Divorce. See Husband and Wife, divorce, 
quarters, subsistence, etc., allowances. 
Proof of dependency: 
Income-death gratuity, insurance, etc.: 
Pensions: 

Pension is similar to wages and 
salaries in that it is payable in 
stated installments and mainly 
designed for maintenance of pen- 
sioner and dependents, and there- 
fore the amount of Spanish- 
American War pension received 
by mother of Army officer should 
be considered income for depend- 
ency allowance purposes in de- 
termining entitlement of officer 
to increased allowance as for of- 
ficer with dependent mother for 
period prior to July 31, 1950 (day 
preceding effective date of De- 
pendents Assistance Act of 1950) _. 


Fact that Army officer’s monthly 
contribution to mother was in 
excess of mother’s independent 
income does not establish that 
mother was in fact dependent on 
officer for chief support, and there- 
fore Army officer’s mother whose 
average monthly income (includ- 
ing Spanish-American War pen- 
sion) for period prior to July 31, 


151 





832 INDEX DIGEST 


QUARTERS ALLOWANCE—Con. Page| REAL ESTATE: 
Dependents—Continued Surplus, etc., property sales—brokers fees, 


Proof of dependency—Continued 

Income-death gratuity insurance, 

ete.—Continued 
Pensions—Continued 

1950, was more than one-half of 
average monthly expenses may not 
be considered dependent on officer 
for chief support so as to entitle 
officer to increased allowances for 
officer with dependent mother for 
such period 

Occupancy of quarters: 

Housing constructed or operated by non- 
appropriated fund activity—quonset huts 
on Guam built originally for and used as 
administration building and library 
which were subsequently renovated and 
transferred to Navy Exchange to be used 
as quarters for Navy Exchange civilian 
supervisors on rental basis—rent to be 
paid to Navy Exchange—are not public 
quarters constructed or designated for 
occupancy by military personnel with- 
out charge within meaning of act of July 
2, 1945, so as to deprive member of uni- 
formed services occupying such quarters 
with his wife—Navy Exchange civilian 
employee—of his right to quarters allow- 
ance on account of dependent wife 

Occupancy precluding payment of quar- 
ters allowance—occupancy required by 
duties—while sec. 302 of Career Com- 
pensation Act of 1949 precludes payment 
of basic allowance for quarters for de- 
pendents to officers of military and naval 
services when dependents are “‘assigned”’ 
adequate Govt. quarters, Army officer 
who received basic allowance for quar- 
ters for dependent wife due to non- 
availability of public quarters, and who, 
as staff duty officer, is required to be 
physically present on post for one night 
and, together with wife, occupies public 
quarters (Guest House) on post that 
night, may be credited with quarters 
allowance as officer with dependents for 
such period 

Public quarters defined—quarters operated 

by Navy Exchange—quonset huts on Guam 

built originally for and used as administra- 
tion building and library which were sub- 
sequently renovated and transferred to 

Navy Exchange to be used as quarters for 

Navy Exchange civilian supervisors on 

rental basis—rent to be paid to Navy 

Exchange—are not public quarters con- 

structed or designated for occupancy by 

military personnel without charge within 
meaning of act of July 2, 1945, so as to de- 
prive member of uniformed services oc- 
cupying such quarters with his wife— 

Navy Exchange civilian employee—of his 

right to quarters allowance on account of 

dependent wife. 
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commissions other expenses—payment 
out of proceeds of sale—under act of June 
8, 1896, as amended, expenses of sales— 
including such expenses as auctioneer’s 
fees and advertising costs—are payable 
from proceeds if they pertain directly to 
sales, and therefore advertising expenses 
and necessary brokerage fees or commis- 
sions authorized under local law or custom 
may be paid from proceeds of sale of build- 
ings and grounds acquired for use of diplo- 
matic and consular establishments in 
foreign countries and sold by Sec. of State 
under authority of sec. 9 of Foreign Service 
Act of 1946, as amended. 
RECEIPTS: 

Transportation of household effects—evi- 
dence requirements for reimbursement— 
under Administrative Expenses Act of 
1946 and E. O. No. 9805, as amended, 
issued pursuant thereto, an employee who 
ships household effects incident to change 
of station and who postpones payment of 
transportation charges by agreement with 
earrier—which prevents him from sub- 
mitting required receipted bill—is not 
entitled to payment on a commuted 
basis for costs of shipment of household 


RECORDS: 
Military, naval, etc.: 
Correction: 
Pay rights: 

Former Army officer whose military 
record has been corrected by Army 
Board for Correction of Military 
Records, pursuant to sec. 207 of 
Legislative Reorganization Act of 
1946, as amended, to show he was 
relieved from active duty because 
of physical disability incurred in 
line of duty and eligible for retire- 
ment pay under act of Apr. 3, 1939, 
as amended, is entitled to retired 
pay retroactive to date of release; 
however, acceptance of settlement 
for any particular period may estop 
such officer from recovering any 
further amount for any prior period. 

Former Nava! Reserve officer, whose 
naval record has been corrected by 
Bd. for Correction of Naval Records 
pursuant to sec. 207 of Legislative 
Reorganization Act of 1946, as 
amended, to show that he was per- 
manently incapacitated for active 
duty at time of release because of 
physical disability incurred while 
on active duty under orders contem- 
plating naval service in excess of 
thirty days, is entitled to retired 
pay retroactive to date of such re- 
lease, less any amounts received 
from Veteran Adm 
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Correction—Continued 
Pay rights—Continued 
Record corrected to show proper date 
of retirement—enlisted man of Regu- 
lar Army who retired on Sept. 2, 
1916, but whose record was corrected 
under sec. 207 of Legislative Reor- 
ganization Act of 1946, as amended, 
to show June 2, 1916 as date of retire- 
ment, is entitled to advanced grade 
and pay benefits of act of Mar. 3, 
1927 applicable to certain classes of 
enlisted men retired prior to June 3, 


REGULATIONS: 


Administrative: 
Amendment: 

Joint Travel Regulations—under Career 
Compensation Act of 1949, travel, 
transportation, and per diem allow- 
ance rates must be “promulgated” or 
published before they can become 
effective, and therefore changes in reg- 
ulations modifying such rates require 
publication before or concurrently 
with effective date of changes and in 
such manner as to give actual or con- 
structive notice to persons whose 
rights may be affected; however, ad- 
vance notice in form of bulletin, or 
other immediate means of communi- 
cation, may be disseminated pending 
forma! publication of changes 

Retroactive—obvious error requirement— 
while statutory regulations or admin- 
istrative policies may be modified 
from time to time, consistent with 
applicable law, they may not be 
amended so as to operate retroactively 
to decrease or increase rights already 
vested or fixed except to correct ob- 
vious errors, and therefore revised rent 
schedule fixing rents for Govt.-owned 
quarters may not be made effective 
retroactively so as to permit refund of 
amounts charged for period prior to 
issuance of revised rent schedule 
which amounts were in excess of those 
fixed in schedule 


RELEASES: 


Contracts. See Contracts. 

Deed restrictions—public property convey- 
ances—while Federal Property and Ad- 
ministrative Services Act of 1949, as 
amended, authorizes Sec. of Interior to 
grant releases from terms and conditions 
in any instrument which conveys Federal 
land for use as public park or recreational 
area, land conveyed to municipality un- 
der sec. 13 of Surplus Property Act of 1944, 
as amended, by deed containing condition 
which provides that property be used only 
for public park and recreational purposes 
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secured by payment of unamortized por- 
tion of public benefit allowance granted 
municipality—with reverter clause upon 
breach of condition—may not be used to 
erect city hall and public library except 
upon compliance with abrogation provi- 
sion in deed 


RETIREMENT: 
Civilian: 


District of Columbia employees. See 
District of Columbia. 


Foreign Servic e—deductions—refunds— 


election of Federal Employees’ Compensa- 
tion Act benefits—while Federal Em- 
ployee’s Compensation Act, as amended, 
requires election between compensation 
benefits thereunder and “other payments 
or benefits” by reason of death of em- 
ployee, refund of contributions made to 
Foreign Service Retirement Fund does not 
constitute payment of “‘benefit” within 
contemplation of act, and therefore widow 
of Foreign Service Officer who elects to 
receive compensation under Federal Em- 
ployees’ Compensation Act, as amended, 
in lieu of annuity under Foreign Service 
Act may be paid contributions made by 
deceased husband to Foreign Service 
Retirement Fund 


Military, naval, etc.: 


Advancement in rank upon retirement— 
regular Navy enlisted man who held 
temporary appointments as commis- 
sioned warrant officer and as lieutenant 
(jg) under act of July 24, 1941, as amend- 
ed, and who is placed on retired list 
while serving as temporary commis- 
sioned wariant officer, under Title III 
of Officer Personnel Act of 1947, is 
within scope of sec. 316 (j) of 1947 act so 
as to be entitled to be placed on retired 
list in rank of commissioned warrant 
officer with retired pay based on active- 
duty pay of such rank, however he may 
not be advanced on retired list to rank 
of lieutenant (jg) under sec. 10 (b) (2) of 
1941 act and receive retired pay of com- 
missioned warrant officer 

Annuities for dependents: 

Uniformed Services Contingency Option 
1953: 

Inasmuch as sec. 10 of Uniformed 
Services Contingency Option Act 
of 1953, which authorizes survivor- 
ship annuities for dependents if 
member elects to receive reduced 
retired pay, provides that all such 
annuities shall accrue from first day 
of month in which retired member 
dies, regulations implementing act 
may provide that effective date of 
deduction in retired pay of such 
members will be effective date of 
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Uniformed Services Contingency Option 


tion is effective in case of retired 


Regulations providing for survivor 


benefit payments under Uniformed 
Services Contingency Option Act of 
1953, may permit members who 
complete 18 years of service between 
Nov. 1, 1953, and Apr. 30, 1954, or 
members who retire between those 
dates with at least 18 years of serv- 
ice to make election to receive re- 
duced retired pay, in order to pro- 
vide survivorship annuities for 
dependents, not later than day pre- 
ceding date of completion of 18 years 
of service, or April 30, 1954, which- 
ever is later. 


Election by Fleet Reservist on active 


duty—in case of Fleet Reservist on 
active duty, who elected to receive 
reduced retired pay (which term 
includes retainer pay) under sur- 
vivorship annuity provisions of 
Uniformed Services Contingency 
Option Act of 1953, rate of retainer 
pay to which reduction should be 
applied is rate which would have 
been payable to such Reservist had 
he been released from active duty 
day prior to day on which election 
was made 


Election on behalf of incompetent 


members—election made by head of 
department concerned on behalf of 
incompetent member of uniformed 
services, at request of member’s 
spouse or child, as authorized by 
sec. 3 (c) of Uniformed Services Con- 
tingency Option Act of 1953, may be 
made effective as of date member’s 


Services Contingency Option Act 
of 1953, members whose retired pay 
is subsequently changed (increased 
or decreased) in amount will con- 
tinue to have deductions made from 
retired pay at same dollar value as 
was computed at time of retirement 
or at time of election and annuity 
payable will be amount which 
would have been payable had no 
change in retired pay occurred 


Revocation of election to receive re- 


duced retired pay—sec. 3b of Uni- 
formed Services Contingency Option 
Act of 1953, which authorizes deduc- 
tions from retired pay of retired 
members at member’s election in 
order to provide annuity payable 
after member’s death to designated 
dependents, provides that election 
once made by retired member shall 
be irrevocable, and therefore retired 
member who made election under 
act before ascertaining in terms of 
dollars and cents cost of such elec- 
tion, or who signed typed election 
form containing error, may not re- 
voke election and be refunded 
deductions already made from 


Validity of election not on prescribed 


form—election by retired member of 
uniformed services to receive reduced 
retired pay under Uniformed Serv- 
ices Contingency Option Act of 
1953, in order to provide survivor- 
ship annuity for designated depen- 
dents, is not invalid because it was 
not executed on the form prescribed 
for registering such elections 


election would have been effective 
had member been competent and 
made election at time of dependent’s 


Applications: 
Form, procedure, etc.: 
Administrative reprocessing of ap- 
plications involving National 


Officers of Army of United States and Guard cases under Price v. 


United States Air Force without 
component—officers of Army of U. 8. 
and U. 8. Air Force who are not 
attached to components are prop- 
erly to be considered “active mem- 
bers” of uniformed service under 
Uniformed Services Contingency 
Option Act of 1953 and therefore 
entitled to make elections and 
receive benefits granted under 
dependents’ survivorship annuity 
provisions of act, if they otherwise 
meet conditions of sec. 2 (c)......... 


United States: 

Administrative office may reprocess, 
without further action by officer 
concerned, retirement applica- 
tions of officers of uniformed 
services who, prior to case of Price 
v. United States, 121 C. Cls. 664, 
filed retirement applications under 
act of June 29, 1948, and were 
denied retirement benefits because 
of insufficient service but who had 
creditable National Guard service 
prior to 1916. 
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Military, naval, ete-—Consinued 

Applications—Continued 
Form, procedure, etc.—Continued 

Administrative reprocessing of appli- 
cations involving National Guard 
cases under Price v. United 
States—Continued 

While title III of Army and Air 
Force Vitalization and Retire- 
ment Equalization Act of 1948 
provides that retired pay shall be 
granted upon application therefor, 
no particular form of application is 
prescribed, and therefore  in- 
dividual who inquired in writing 
as to eligibility for benefits under 
title ITI and was advised that he 
did not have sufficient service to 
qualify should be considered as in 
same position as individual whose 
correspondence was treated as 
application, with formal denial 
because of insufficient service 

Qualifying service—National Guard serv- 
ice credits denied prior to Price v. 
United States—officers of uniformed 
services who, prior to case of Price v. 
United States, 121 ©. Cls. 664, sub- 
mitted applications for retirement under 
sec. 302 (a) of act of June 29, 1948, and 
were determined ineligible due to in- 
sufficient Federal service and who 
would have been eligible for retirement 
had National Guard service under 
Dick Act been credited will be entitled 
upon approval of their original retire- 
ment applications to retired pay from 
dates on which such pay would have 
begun had decision in Price case in 30 
Comp. Gen. 287 been issued prior to 
receipt of applications. 

Retired pay. See Pay, retired. 

Service credits—National Guard service— 
applications submitted prior to Price v. 
United States—officers of uniformed 
services who, prior to case of Price v. 
United States, 121 C. Cls. 664, sub- 
mitted applications for retirement under 
sec. 302 (a) of act of June 29, 1948, and 
were determined ineligible due to in- 
sufficient Federal Service and who would 
have been eligible for retirement had 
National Guard service under Dick 
Act been credited will be entitled upon 
approval of their original retirement 
applications to retired pay from dates on 
which such pay would have begun had 
decisions in Price case and in 30 Comp. 
Gen. 287 been issued prior to receipt of 
applications 

Temporary officers of Regular Navy re- 
taining enlisted status—regular Navy 
enlisted man who held temporary ap- 
pointment as commissioned warrant 
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Military, naval, ete.—Continued 
officer and as lieutenant (jg) under act 
of July 24, 1941, as amended, and who is 
replaced on retired list while serving as 
temporary commissioned warrant officer 
under Title III of Officer Personnel Act 
of 1947, is within scope of sec. 316 (j) 
of 1947 act so as to be entitled to be 
placed on retired list in rank of com- 
missioned warrant officer with retired 
pay based on active-duty pay of such 
rank, however he may not be advanced 
on retired list to rank of lieutenant (jg) 
under sec. 10 (b) (2) of 1941 act and 
receive retired pay of a commissioned 
warrant officer 

Retired pay. See Pay, retired. 


SALES: 


Public property in foreign countries— 
Foreign Service Buildings Act of 1926, as 
amended—Foreign Service Buildings Act 
of 1926, as amended, does not authorize 
disposition or use of proceeds of sale of 
furnishings and appurtenances (personal 
property as distinguished from real prop- 
erty) of Foreign Service buildings acquired 
for use of diplomatic and consular es- 
tablishments in foreign countries, and 
disposition and use of such proceeds of 
sale are subject to provisions of sec. 201 (c) 
of Federal Property and Administrative 
Services Act of 1949, regulations of Admr. 
of General Services Adm., and Accounting 
Systems Memorandum No. 23-Rev., 
June 19, 1953. 

Real property. See Real Estate, surplus, etc., 
property sales. 


SET-OFF: 


Compensation—liquidation of employees’ 
indebtedness—set-off from final com- 
pensation payments—pay and allowances 
otherwise due and unpaid, or unreserved, 
when person is separated from Govt. 
service—either military or civilian—may 
be regarded as part of final pay which 
may be applied against debts to Govt___- 

Pay: 

Debt liquidation: 

Pay and allowances accumulated as of 
separation date—pay and allowances 
otherwise due and ‘unpaid, or un- 
reserved, when person is separated 
from Govt. service—either military or 
civilian—may be regarded as part of 
final pay which may be applied against 
debts to Govt 

Set-off from final pay—pay and allow- 
ances otherwise due and unpaid, or 
unreserved, when person is separated 
from Govt. service—either military or 
civilian—may be regarded as part of 
final pay which may be applied against 
debts to Govt 





SIGNATURES: 
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Facsimile—rubber stamp—facsimile signa- 
ture which has been rubber-stamped on 
certified invoice of contractor whose re- 
sponsible officer has adopted and recog- 
nized such facsimile as own signature, and 
which affords U. 8. no less protection than 
handwritten signature, may be accepted 
iinet ha nnaiabhiiniitstestine 

Vouchers, etc.—signing requirements—fac- 
simile signature which has been rubber- 
stamped on certified invoice of contractor 
whose responsible officer has adopted and 
recognized such facsimile as own signa- 
ture, and which affords U. S. no less pro- 
tection than handwritten signature, may 
be accepted as valid. ....................- 


SOCIAL SECURITY: 


Employer’s contribution—National Guard 
civilian personnel—appropriation avail- 
ability—Army and Air Force National 
Guard appropriations available for com- 
pensation of National Guard civilian em- 
ployees are available for payment of 
employer’s contribution to Social Se- 
curity Old-Age and Survivors Insurance 
fund—as part of compensation of such 
employees—provided appropriate regula- 
tions are promulgated by Secretaries 
concerned and total compensation of em 
ployees including such payments does not 
exceed any limits which otherwise may be 
imposed by law or regulation. -........... 


STATUTES OF LIMITATION: 


As running against United States—General 
Accounting Office debt collection au- 
thority after limitation barring court 
actions—the decision of Supreme Court of 
the U. S. in Unexcelled Chemical Corpora- 
tion v. U. S., 345 U. S. 59, which held that 
recovery of liquidated damages from Govt. 
contractor by U.S. in action brought under 
provisions of the Walsh-Healey Act more 
than two years after the cause of action 
accrued is barred by the two-year statute 
of limitations contained in sec. 6 of Portal- 
to-Portal Act of 1947, applies only to court 
actions and decision does not preclude the 
Govt. from effecting collection of such 
damages by setoff, withholding action, 
or otherwise, after expiration of statutory 
NTI siccnnedimnphdnaianiaiebaes 

Claims—prompt submission to General 
Accounting Office—Circ. Letter B-113864 


STATUTORY CONSTRUCTION: 


Appropriations—transfers within depart- 
ments and establishments—investigations 
of employees pursuant to program pre- 
scribed by E. O. No. 10450, while being in 
interest of national security, do not con- 
stitute “defense activity” or responsibility 
relating to “‘national defense” within 
meaning of sec. 1310 of Supplemental 
Appro. Act, 1954, which provides that 
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appropriations or funds available for 
Salaries and expenses to any agency in 
executive branch of Govt. shall be trans- 
ferred to any defense activity under juris- 
diction of agency in such amounts as may 
be necessary for discharge of responsi- 
bilities relating to the national defense 
assigned to that agency..................- 
ete.—District of 
Columbia Police and Firemen’s Salary 
Act of 1953—while the Dist. of Col. Police 
and Firemen’s Salary Act of June 20, 
1953, effective July 1, 1953, authorizes an 
increase in pensions or retirement com- 
pensation of retired members of Metro- 
politan Police and Fire Departments when 
there is a pay increase for active members, 
there is a specific statement in legislative 
history of act (Senate Report No. 384, 
June 10, 1953) to the effect that “such 
increases will not include any increases 
based on longevity for such retired per- 
sons,”” and therefore members retired 
prior to effective date of act are not en- 
titled to longevity increases in computa- 
tion of pension benefits 


STORAGE: 
Household effects: 


Military, naval, etc., personnel: 
Conditions beyond control of officer— 
when, incident to permanent change of 
station orders, household effects of 
member of uniformed services are 
placed in storage at point of origin 
because condition at predetermined 
destination warranting temporary 
storage at Govt. expense require delay 
in shipment, and shipment to such 
destination subsequently is made, 
fact that conditions which necessitated 
storage did not abate within six 
months (maximum temporary storage 
period), would not operate to de- 
prive owner of maximum temporary 
storage authorized by Joint Travel 
Failure to ship effects to new station: 
When, incident to permanent change 
of station orders, household effects 
of member of uniformed services are 
placed in storage at point of origin 
because of conditions existing at 
contemplated destination which are 
known to, and may be certified to, 
by appropriate authority as war- 
ranting temporary storage, and no 
shipment actually is made because 
conditions at destination, in fact 
were not temporary, any advances 
on account of such storage should 
be checked in owner’s pay account. 
When, incident to permanent change 
of station orders, household effects 
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STORAGE—Continued 
Household effects—Continued 


Page | STORAGE—Continued 
Private property—household effects—mili- 


Military, naval, etc., personnel—Con. 
Failure to ship effects to new sta- 
tion—Continued 
of member of uniformed services are 
placed in storage at point of origin 
solely upon owner’s responsibility 
with intention of making shipment 
under such orders, and no shipment 
is effected, no part of such storage 
may be regarded as temporary stor- 
age at Govt. expense, irrespective of 
member’sintentions at time of storage. 
Intracity drayage—purpose of par. 8005-1 
(4), Joint Travel Regs., is to authorize 
local hauling (intracity) of household 
effects of members of uniformed serv- 
ices incident to permanent change of 
station where no entitlement to trans- 
portation of household effects exists 
because the former permanent station 
and new station assigned, or home 
selected by member upon retirement 
or by member’s dependents upon 
death, are in same metropolitan area, 
and therefore under said section intra- 
city drayage may not be considered 
shipment so as to authorize temporary 
storage of household effects incident 
to such drayage 
Pay checkages—when household effects 
of member of uniformed services have 
been placed in temporary commercial 
storage incident to permanent change 
of station orders under conditions 
which properly may be certified by 
appropriate authority having knowl- 
edge of facts as entitling owner to such 
storage, checkage of member’s pay ac- 
count for storage charges incurred 
prior to modification or cancellation of 
initial orders is not required 
Temporary duty—under par. 8007-6, 
Joint Travel Regs., storage of house- 
hold effects of member of uniformed 
services ordered to temporary duty 
without return to old station is limited 
to storage in Govt-owned facilities, or 
to temporary storage in commercial 
facilities subject to checkage in mem- 
ber’s pay account should such orders 
not be followed by orders assigning 
new permanent station 
Unavailability of non-temporary Govern- 
ment storage facilities—under par. 
8007-6, Joint Travel Regs., storage of 
household effects of member of uni- 
formed services ordered to temporary 
duty without return to old station is 
limited to storage in Govt-owned facil- 
ities, or to temporary storage in com- 
mercial facilities subject to checkage 
in member’s pay account should such 
orders not be followed by orders as- 
signing new permanent station 


tary, naval, etc., personnel—unavailability 
of non-temporary Government storage fa- 
cilities—under par. 8006-2, Joint Travel 
Regs., which permits non-temporary stor- 
age in Govt. facilities of household effects 
of members assigned to sea duty, Naval 
Reserve officer who was ordered to active 
duty and assigned to duty with Military 
Sea Transportation Service, Western Pa- 
cific, and who placed household effects in 
commercial storage because Govt. facilities 
were not available, may not be reimbursed 
cost of temporary storage of household 


SUBSIDIES: 
Vessels. See Maritime Administration, sub- 


sidies. 


SUBSISTENCE: 
Per diems: 


Allowance precluding additional amount 
to cover actual expenses—per diem in 
lieu of subsistence authorized in travel 
orders is intended to be in lieu of all 
subsistence expenses incurred by trav- 
eler and no additional amount may be 
authorized even though actual expenses 
exceed prescribed allowance 

Computations—international date 
crossing—time to be used as basis for 
establishing effective date of separation 
in settlement of pay account of per 
annum employee who, while traveling 
pursuant to orders, died after crossing 
international date line is time of place 
where death occurred, however, in com- 
puting per diem actual elapsed time 
should be used rather than calendar 
days in accordance with 47b of Stand- 
ardized Govt. Travel Regs 

Foreign trainees—Department of State 
Appropriation Act, 1954—sec. 108 of Dept. 
of State Appro. Act of 1954 constitutes 
sole authority and basis for payment of 
per diem to foreign participants in any 
exchange of persons program or technical 
information and assistance program 
under jurisdiction of any Govt. agency, 
and therefore payment of per diem to 
foreign trainees participating in such 
programs under Foreign Operations 
Adm. is governed by said section 
whether trainees are stationed in U. S. 
or some country other than their own- 

Fractional days—early departure to pick 
up hotel accommodations—employee 
who departed from official station on 
Sunday by 4:00 p. m. train rather than 
by 6:00 p. m. train, which was scheduled 
for arrival at 9:55 p. m., in order to secure 
hotel accommodations, retire at reason- 
able hour and be ready for official busi- 
ness next morning, may be considered 
to have exercised care of prudent person 
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SUBSISTENCE—Continued 
Per diems—Continued 


in incurring essential expenses within 

requirements of Standardized Govt. 

‘Travel Regs. so as to be entitled to addi- 

tional quarter day’s per diem in lieu of 

Si cancndbnantiswanctetanaceinee 

Hours of departure—premature travel— 

employee who departed from official 

station on Sunday by 4:00 p. m., train 
rather than by 6:00 p. m. train, which 

was scheduled for arrival at 9:55 p. m. 

in order to secure hotel accommodations, 

retire at reasonable hour and be ready 
for official business next morning, may 
be considered to have exercised care of 
prudent person in incurring essential 
expenses within requirements of Stand- 
ardized Govt. Travel Regs. so as to be 
entitled to additional quarter day’s per 
diem in lieu of subsistence_............. 

Military, naval, etc., personnel: 

Foreign duty—intra-theater travel— 
Army officer stationed in U. 8. who 
was ordered to perform temporary 
duty at points located in overseas 
theater of operations was not member 
of theater command performing wholly 
intra-theater travel within purview of 
par. 4256-2 of Joint Travel Regs., and 
therefore was not subject to authority 
of theater commander to withhold 
travel per diem or to prescribe per 
diem at lesser rate than that estab- 
lished in Appendix B of Regulations. 

Headquarters—place of regular duty 
constituting headquarters—officer who 
was ordered to report for temporary 
duty at Washington, D. C., under 
orders which instructed him to pro- 
ceed to London, England, for “‘tempo- 
rary additional duty” and to return 
to Washington for resumption of tem- 
porary duty and detachment, and 
which provided that temporary duty 
was to be without pay and allowances 
except for travel and per diem while 
outside U. S., is not entitled to per 
diem while in London which actually 
was the primary post of duty rather 
than at Washington.................. 

Joint Travel Regulations: 

Effective date of amendments: 
Administrative delays inherent in 
making and publishing joint de- 
termination of uniformed services 
concerning changes in travel, 
transportation, and per diem al- 
lowance rates may not legally 
justify retroactive application of 
such determination; however, in 
view of evident misunderstanding 
in instant case, payments hereto- 
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Per diems—Continued 
Military, naval, etc., personnel—Con. 


Joint Travel Regulations—Continued 
Effective date of amendments—Con. 
fore made pursuant to retroactive 
effective dates stated in published 
changes need not be questioned... 
Under Career Compensation Act 
of 1949, travel transportation, and 
per diem allowance rates must be 
“promulgated” or published be- 
fore they can become effective, 
and therefore changes in regula- 
tions modifying such rates require 
publication before or concurrently 
with effective date of changes and 
in such manner as to give actual 
or constructive notice to persons 
whose rights may be affected; how- 
ever, advance notice in form of 
bulletin, or other immediate means 
of communication, may be dis- 
seminated pending formal pub- 
lication of changes................ 
Payment based on schedule necessary 
to carry out purposes of travel orders — 
par, 4204-3, Joint Travel Regs., pro- 
vides that payment of per diem in- 
cident to performance of travel by 
common carrier shall be based upon 
actual and necessary schedules of 
means of transportation used, and 
therefore Naval officer who performed 
official travel by rail and who was 
paid per diem based on schedule which 
most nearly coincided with time of 
departure and arrival actually re- 
quired to carry out purposes of travel 
orders (as distinguished from schedule 
in fact followed by officer) is not en- 
titled to any additional per diem 
isn ktcinitbbibentiintctgicce 
Pending assignment to permanent duty 
station—officer who is assigned to sta- 
tion for necessary processing and to 
await transportation to overseas sta- 
tion is entitled to per diem for such 
period even though orders directing 
assignment to processing station con- 
tained abbreviation “PCS,” which 
indicated a permanent change of 
station 
Schools: 
Under par. 4205-5e (4), Joint Travel 
Regs., which provides for payment 
of per diem at rate of $1 per day for 
members of uniformed services 
undergoing courses of instruction at 
installation where both Govt. quar- 
ters and mess are available, Army 
officer who is assigned to such in- 
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SUBSISTENCE—Continued 


Per diems—Continued 
Military, naval, etc., personnel—Con. 

Schools—C ontinued 
stallation for temporary duty in 
order to attend course of instruc- 
tion, and who, after arrival there, is 
placed on special duty for indefinite 
period and is subsequently reas- 
signed without attending course of 
instruction designated in origina) 
orders, is not entitled to per diem 
at rate of $1 per day for period of 
special duty -_-. ae 

Availability of Government messing 
facilities—army officer who is ordered 
on temporary duty to attend course 
of instruction at installation where 
both Govt. quarters and mess are 
available and who after arrival is 
directed to perform special duty for 
approximately month before being 
permitted to attend course of in- 
struction is entitled, under par. 
4205-5e (4), Joint Travel Regs., to 
per diem at rate of $1 per day during 
period he performs special duty and 
attends course of instruction........ 

Temporary duty: 

Duties, transfer orders, etc., indicat- 
ing permanent assignment—oilicer 
who is assigned to station for neces- 
sary processing and to await trans- 
portation to overseas station is en- 
titled to per diem for such period 
even though orders directing assign- 
ment to processing station contained 
abbreviation “PCS,” which in- 
dicated a permanent change of 
I cerinecatumetendditeattmencnens 

Pending further assignment—oflicer 
who is assigned to station for five- 
months course of instruction, duty 
of limited duration designated in 
orders as temporary duty pending 
issuance of further orders, is entitled 
to per diem incident to temporary 
duty as contemplated by par. 3050 
of Joint Travel Regs. which author- 
izes travel and transportation allow- 
ances only while members of uni- 
formed services are actually in travel 
status including necessary delays 
en route and periods of necessary 
temporary additional duty... 

Personal convenience—Army officer 
who performed travel and tem- 
porary duty incident to orders is- 
sued as consequence of officer’s 
personal request that he be tem- 
porarily assigned to Armed Forces 
Institute of Pathology at Washing- 
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SUBSISTENCE—Continued 


Per diems—Continued 
Military, naval, etc., personnel—Con. 
Temporary duty—Continued 

ton, D. C. and later to St. Louis to 
take American Board of Pathology 
examination, was not on public busi- 
ness so as to be in travel status dur- 
ing such period within contempla- 
tion of travel and transportation 
allowance provisions of par. 3050 of 
Joint Travel Regs. and is not en- 
titled to payment of travel and 
transportation allowances__......... 
Within Metropolitan area of home — 
Naval Officer who was detached from 
assigned duties and directed to pro- 
ceed to new station within same 
metropolitan area as official resi- 
dence (home) for temporary duty 
in connection with separation process- 
ing, and who upon completion of 
processing was to proceed home for 
release from active duty, is not 
entitled to payment of per diem 
incident to performance of tem- 

porary duty. bes = 
Travel status—status determination 
based upon nature, duration, etc., of 
assignment—under Joint Travel Regs 
members of uniformed services are 
entitled to travel and transportation 
allowances only while actually in 
travel status and to per diem for all 
periods of temporary duty and de- 
termination as to whether assignment 
to particular station is temporary or 
permanent is question of fact to be 
determined from orders under which 
assignment is made and where neces- 
sary, from character of assignment— 
particularly as to duration and nature 

of duty enjoined_..........._.._.- 
Rates —retroactive changes—while adminis- 
trative regulations which authorize per 
diem for travel outside continental U. 8 
and provide for deduction of one-fifth of 
authorized per diem for each meal and/or 
lodging furnished without cost to em- 
ployee because of his employment status 
may not have retroactive effect, per diem 
for temporary duty travel performed out- 
side continental U. 8. subsequent to effec- 
tive date of regulations is for adjustment 
under said regulations where meals and/or 
lodging are furnished without cost by 
foreign government, provided restriction 
“because of his employment status” is 
satisfied and employee is notified by travel 
orders, or other appropriate notice, that 
travel is subject to administrative travel 
regulations 
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Reductions: 


Meals, lodgings, etc., furnished by 
foreign government: 


Under administrative travel regula- 
tions which authorize per diem for 
travel outside continental U. 8. and 
provide for reduced per diem rate 
where Govt-owned or operated quar 
ters and/or meal facilities or quarters 
in facility operated under Govt 
control or supervision are used by 
employee and paid for from personal 
funds, term “Govt.” refers to U S. 
Govt. and does not cover meals 
and/or quarters paid for by employee 
to foreign government, or to facility 
operated under contro or supervi- 
sion of foreign government. so as 
to require reduction in employee’s 
I WE Sl nantaisineveasskcbonsee 


Under par. 47 (a) of Standardized 
Government Travel Regs., which 
provide for deduction of one-fifth 
of authorized per diem for each 
meal and/or lodging furnished with- 
out charge by Govt. agency, phrase 
“Govt. agency” refers to U. 8. Govt 
only and was not intended to apply 
to meals and/or lodging furnished 
to employees by foreign government 
without cost to U. S. so as to reduce 
authorized per diem allowance of 
such employees, and like result is 
required in application of similar 
administrative travel regulations 
which use term “‘ Govt.” 


Travel deviation for leave, personal con- 
venience, etc.—commissioned officer of 
Coast and Geodetic Survey serving in 
Liberia incident to technical coopera- 
tion program under Act for Interna- 
tional Development, on reassignment to 
duty in Florida may travel with de- 
pendents at own expense from Liberia 
to New York via Europe using foreign 
vessel part of way—no American vessels 
being available—with leave en route and 
be reimbursed, including per diem, for 
such travel not to exceed costs which 
would be incurred by usually-traveled 
route from Liberia to New York, and 
be paid per diem for rail travel from 
New York to Florida; also all travel 
costs may be paid from funds transferred 
to Dept. of Commerce by Foreign Opera- 
. ctibetiecnkibiinnticencennitnies 

Vessel employees—orders v. employment 
contract—civilian employee of Military 
Sea Transportation Service assigned to 
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138 


ship who, under travel order authorizing 
payment of per diem allowance in ac- 
cordance with “NCPI 240.8-3,” per- 
formed land travel wholly within Japan, 
to and from military installation, during 
period per diem for such travel was elim 
inated pursuant to provisions 01‘ NC PI 
240.8-3"’ and par 45, Standardized Govt. 
Trave' Regs., as amended. is not en- 
titled to per deim for such travel not- 
withstanding employment agreement 
provided subsistence would be fur. 
nished or per diem in lieu thereof 
authorize in event employee was offi- 
cially assigned ashore 


SUBSISTENCE ALLOWANCE: 
Dependents: 
Proot of dependency: 


Income-death gratuity, insurance etc.: 
Pensions: 

Fact that Army officer’s monthly 
contribution to mother was in 
excess of mother’s independent 
income does not establish that 
mother was in fact dependent on 
officer for chief support, and there- 
fore Army officer's mother whose 
average monthly income (includ- 
ing Spanish-American War pen- 
sion) for period prior to July 31, 
1950 was more than one-half of 
average monthly expenses may 
not be considered dependent on 
officer for chief support so as to 
entitle officer to increased allow- 
ances for officer with dependent 
mother for such period........__.. 

Pension is similar to wages and sal- 
aries in that it is payable in stated 
installments and mainly designed 
for maintenance of pensioner and 
dependents, and therefore the 
amount of Spanish-American War 
pension received by mother of 
A:my officer should be considered 
income for dependency allowance 
purposes in determining entitle- 
ment of officer to increased allow- 
ance as for officer with dependent 
mother for period prior to July 31, 
195) (day preceding effective date 
of Dependents Assistance Act of 
1950) 


SUNDAYS AND HOLIDAYS: 
Compensation See Compensation, holidays; 
Compensation. Sundays 


TAXES: 
Federal — salary deductions — lump-sum 
leave payment matters—employee sepa- 
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TAX ES—Continued 


rated from service who was reemployed 
prior to expiration of period for which 
lump-sum leave payment had been made 
and who was finally separated without 
having made refund of lump-sum pay 
ment covering unexpired portion of such 
period, but who had been recredited with 
leave, is not entitled to refund of amount 
withheld from second lump-sum leave 
payment as tax on that part of leave re- 
credited from first position even though 
tax was withheld from first lump-sum 
payment, and any question of excess 
tax withholding is for adjustment between 
employee and Bur. of Internal Revenue_. 
States, subdivisions, etc.: 

Business privilege—Indiana Gross Income 
tax—while Indiana Dept. of State 
Revenue Office Memorandum of Dec. 
27, 1950, which imposed Indiana Gross 
Income tax on receipts from sales to 
U. S., was issued without affording in- 
terested party (U. 8S.) opportunity to be 
heard prior to its issuance, in violation 
of Indiana Statutory procedures, super- 
seding memorandum which imposed 
such tax retroactive to date tax was 
levied in original memorandum was 
issued after representatives of Govt. 
had opportunity to be heard and, 
therefore it cannot be maintained that 


Indiana authorities failed to follow re- - 


quired procedure in issuance of latest 
memorandum so as to invalidate such 
DI in icdinicch cin ehmsinmitinaiieen 

Exemption certificates—non-recognition by 
State—contractors who were compelled 
to pay Indiana Gross Income tax on re- 
ceipts from manufacture and sale of sup- 
plies to U. 8. as result of State’s non- 
recognition of evidence of tax exemption 
furnished by Govt. may be reimbursed 
amounts paid under standard tax clause 
contained in such supply contracts pro- 
vided contractors have taken steps as 
directed by contracting officer to pre- 
serve all rights to refund of such tax in 
accordance with provisions of a standard 
I ininnctne tment nciiacah iat 

Federal payments in lieu of. See Pay- 
ments, in lieu of. 

Gasoline— Government exemption rights— 
purchases in Vermont—while sec. 1257 
of Vermont Statutes, as revised, relating 
to payment of State gasoline tax, pro- 
vides that distributor shall collect such 
tax from dealer and dealer from con 
sumer, legal incidence of tax is in fact 
imposed upon distributor rather than 
consumer of gasoline, by sec 1258 of act, 
so that Federal! Govt. as consumer is not 
immune to State tax. .......-.......... 

Government immunity—Indiana Gross in- 
come tax—under standard tax clause of 
supply contract tax exemption evidence 
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States, subdivisions, ete-—Continued 
required to be furnished by Govt upon 
contractor’s request may include any 
evidence of exemption based upon any 
doctrine of immunity from taxation and 
need not be limited to evidence based on 
intergovernmental immunity. -.-...-.. 

Withholding—Federa! employees—payment 

from depositury account—reporting—Gen. 
Regs. 96, Supp. 8, Jan. 13, 1954 


TELEPHONE: 


Calis—iong distance—placing procedure— 
Circ. Letter A-13067, Mar. 10, 1954_._...-. 
Private residences—statutory prohibition 
applicability—installations required by 
military necessity—prohibition in sec. 7 of 
act of Aug. 23, 1912, as amended, against 
expenditure of appropriated funds for fur- 
nishing telephone service to Govt officer 
or employee in private residence or apart- 
ment is mandatory on accounting officers 
of Govt. so that neither military necessity 
nor fact that Govt. and not officer is re- 
sponsible for telephone in Air Force offi- 
cer’s private residence may be considered 
sufficient to permit payment of cost of 
such telephone service from appropriated 
Service — billing — Cire. Letter A-13067, 
I, Se cintiiiniemnincnieimenen sigan 


TIME: 


Computation—subsistence per diem pay- 
ments—time to be used as basis for estab- 
lishing effective date of separation in set- 
tlement of pay account of per annum 
employee who, while traveling pursuant 
to orders, died after crossing international 
date line is time of place where death 
occurred however, in computing per diem 
actual elapsed time should be used rather 
than calendar days in accordance with 
47b of Standardized Govt. Travel Regs... 


TRANSPORTATION: 


Automobiles—State Department personnel— 
points connected by all-weather highways, 
ferry or both—Foreign Service Regula 
tions issued under act of Aug 13, 1946, 
which permits Foreign Service Officers to 
ship automobiles upon permanent change 
of stations when origin and destination 
points are not connected by all-weather 
highways. ferry or automobile, contem 
plates actual shipment of vehicle between 
those points; and therefore Foreign Service 
Officer who is transferred from Munich, 
Germany, to Halifax, Nova Scotia, may 
not be reimbursed for cost of shipping 
automobile from Flint, Mich., to Halifax, 
Nova Scotia, points connected by all- 
weather highway and ferry_.-......--..-- 

Baggage—excess—inclusion for comparative 
cost purposes—in arriving at constructive 
cost of air travel for comparative cost pur- 
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TRANSPORTATION—Continued 
poses there may be included such items 0 
expense as would be authorized ii travel 
actually were performed by air, and there- 
fore cost of excess baggage authorized in 
employee’s travel order to be transported 
by air may be included in comparative 
cost statement incident to travel by pri- 


vate automobile, 


provided weight of 


baggage actually transported by private 
automobile equals or exceeds weight which 
would have been allowed on plane ticket 
plus authorized weight of excess baggage. 


Billing—household effects—Defense De- 
partment—Gen. Regs. 97—Revised, Supp. 


3, 


ye a 


Bills of Lading: 
Government: 


Payment procedure—Gen Regs. 
Revised, Supp. 3, June 11, 1954_._.... 
Shipment of household effects—con- 
signee’s certificate of delivery require- 
ment—carrier which transported en- 
listed man’s household effects under 
Govt. bill of lading may not be allowed 
payment unless voucher is accom- 
panied by consignee’s certificate or 
signed statement that shipment was 
delivered in apparent good order and 
RN ceuinticntanaitiengtiintiesseeiite 


Dependents: 
Accommodations to which entitled— 


under sec. 3 of E, O. No. 9805, as 
amended, which provides that cost to 
Govt. for transportation of immediate 
family of transferred employees shall 
not exceed cost of transportation by 
usually traveled route, and par. 13a (1) 
of Standardized Govt. Travel Regs., 
which provides for allowance of one 
lower berth for each traveler, transferred 
employee whose three dependents oc- 
cupied one lower and one upper berth 
in performance of travel over circuitous 
route may be allowed comparative cost 
of three lower berths in computation of 
excess cost sustained by Govt. on ac- 
count of indirect travel_................ 


Children—Foreign Service Travel Regula- 





tions—under Foreign Service Travel 
Regs. applicable to agencies partic- 
ipating in Point IV activities, which 
authorize payment of traveling expenses 
for children under 21 years of age to a 
transferred employee, overseas employee 
of the Foreign Agriculture Service, 
whose wife and daughter were ready to 
join him when notified to cancel plans 
because employee was to be transferred 
to unspecified country and whose daugh- 
ter reached majority while awaiting 
determination of such country, may not 
be reimbursed cost of transporting 
daughter to that country............... 
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Dependents—Continued 
Employees appointed or assigned to duty 


overseas: 
Acquisition after signing employment 
contract—employee who acquired wife 
while serving overseas under employ- 
ment contract and who returned to 
U. S. for separation from service, 
upon completion of agreed tour of 
duty, is entitled to wife’s transporta- 
tion from overseas post at Govt. 
expense, if administratively approved, 
notwithstanding wife was acquired 
after signing of employment agree- 
ment. 30 Comp. Gen. 55, distin- 
I sigs toteeteiatinnlina dal Nida 
Return to United States: 

Circuitous route return by freighter— 
overseas employee who transported 
dependents to U. 8. by freighter via 
indirect route at cost less than 
lowest first-class cost for direct 
transportation between points in- 
volved, and whose travel authoriza- 
tion specified that travel expenses 
for dependents should not exceed 
cost via type of transportation used 
for direct travel between such points, 
may be reimbursed cost of de- 
pendents’ travel even though such 
costs exceeded constructive cost 
of direct travel by freighter between 
ORES TNE cinnccccctcnccccaciss 


Travel to overseas station at personal 
expense—employee’s wife who ac- 
companied her husband to overseas 
station at personal expense may be 
furnished, under sec. 7 of Adminis- 
trative Expenses Act of 1946, return 
transportation to U. 8. at Govt. 
expense under orders which author- 
ize return of employee and im- 
es 


Military, naval, etc., personnel: 


Active duty as reservist after discharge 
from regular service without reen- 
listment in reserve—Naval reservist 
who enlisted in Regular Navy and who 
subsequent to discharge from Regular 
Navy and without reenlisting in Naval 
Reserve again served on active duty 
in Naval Reserve until original en 
listment in Naval Reserve would nor- 
mally have terminated may be con- 
sidered member of Naval Reserve on 
active duty during such period for 
entitlement to travel allowance in- 
cident to release from active Reserve 
service, settlement for unused leave 
at date of release from active duty, 
credit for active service in Reserve for 
future retirement, transportation of 
dependents, and mustering-out pay.. 


Page 
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» TRANSPORTATION—Continued 


Page | TRA NSPORTATION—Continued Page 
Dependents—Continued Dependents—C ontinued 
Military, naval, ete., personnel—Con. Military, naval, etc., personnel—Con. 
Change of station: Debarment or evacuation from duty 


Officer whose orders transferring him station—Continued 


from overseas station to one within 
U.S. were changed prior to effective 
date by orders directing him to 
report to another station is entitled 
to mileage from debarkation port to 
ultimate new permanent station, 
even though he had traveled to orig- 


seas station, and who was subse- 
quently assigned to permanent 
station within U. 8S. by modifying 
orders issued after effective date of 
original orders and after member 
had departed from old station, is 
entitled under Joint Travel Regs. to 


inal station; also, officer is entitled 
to allowance for transportation of 
dependents for distance no greater 
than from designated location to 
which they had been furnished trans- 
portation at Govt. expense from offi- 
cer’s overseas station, prior to relief 
from that station, to location of ulti- 
mate permanent duty station in U.8. 
to which travel was actually per- 
RGN, « idcintcicseecteencsisstspos 43 
Visits, personal travel, etc.—subsec. 
303 (c) of Career Compensation Act 
of 1949, which authorizes transporta- 
tion of dependents of members of 
uniformed services ‘‘when ordered 
to make change of permanent 


reimbursement for wife’s transporta- 
tion to designated place and trans- 
portation from there to new per- 
manent station, even though mem- 
ber did not actually proceed to 
OVNI SRNR. bocce ssc. 332 
Dependents transported by automobile 
and common carrier—Career Com- 
pensation Act of 1949 and regulations 
issued pursuant thereto entitle mem- 
ber of Armed Forces ordered to make 
permanent change of station to be 
furnished transportation for all eligible 
dependents and therefore, where Army 
officer has dependents in such numbers 
that when traveling at same time be- 
tween same points all cannot travel by 
station” under such conditions and privately owned conveyance and some 
limitations as prescribed by Sec- 5 necessarily travel by common carrier 
retaries concerned does not au- on transportation requests, said 
thorize transportation of dependents officer may be reimbursed for de- 
at Govt. expense for visits or per- pendent travel performed by private 
sonal travel and fact that express conveyance without reference to value 
instructions were not issued in of transportation in kind furnished for 
Joint Travel Regs. prior to Sept. 1, EINE cen dsigidysnptemcrnoninnateesouibnioniralan 77 
1953, did not enlarge scope of law or First duty station—travel allowance 
change existing rule and therefore receipt upon termination of previous 
removal of exceptions taken to pay- enlistment—under sec. 303 (c) of 
ment for such travel is unauthor- Career Compensation Act of 1949 and 





NG iniietdonccdlustdnindsccwenees 431 par. 3003-la, Joint Travel Regs. 
Debarment or evacuation from duty issued pursuant thereto, enlistee in 
station: 


Regular Army is entitled to trans- 

portation of dependents from home to 

first permanent station at Govt. 

expense, even though he received 

allowance for travel of dependents to 

his home incident to termination of 

EE 131 

Visits, personal travel, etc.: 

Navy enlisted man on sea duty whose 

dependent wife traveled to port 


Concurrent travel subsequently au- 
thorized—Army officer transferred 
overseas, whose dependent wife was 
authorized to travel to overseas 
station at same time as officer, is not 
entitled, under Pars. 7008-2 and 7008- 
3, Joint Travel Regs., to reimburse- 
ment for cost of transporting wife 
from old station to designated place 


in U. 8S. and thence to port of em- 
barkation, but is limited to cost of 
travel from old station to em- 
barkation port even though officer 
was originally advised that con- 
current travel for dependent wife 
could not be authorized._........... 


Subsequent modification of orders— 


enlisted man whose dependent wife 
traveled to designated place within 
U. S. incident to orders which trans- 
ferred him to an undisclosed over- 


160 


where member’s ship docked for 
purpose of accompanying member 
home rather than for purpose of 
establishing residence there, is not 
entitled to reimbursed cost of wife’s 
travel to or from such port.......... 


Subsec. 303 (c) of Career Compensa- 


tion Act of 1949, which authorizes 
transportation of dependents of 
members of uniformed services 
“when ordered to make change of 
Permanent station” under such 
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TRANSPORTATION— Continued 
Dependents—Continued 
Military, naval, ete., personne!—Con. 
Visits, personal travel, ete.—Con. 
conditions and limitations as pre- 
scribed by Secretaries concerned does 
not authorize transportation of de- 
pendents at Govt. expense for 
visits or personal travel and fact 
that express instructions were not 
issued in Joint Travel Regs. prior 
to Sept. 1, 1953 did not enlarge 
scope of law or change existing rule 
and therefore removal of exceptions 
taken to payment for such travel 
I 
Veasels—commercial—lowest first-class 
accommodation limitation—overseas 
employee who transported dependents 
to U.S. by freighter via indirect route 
at cost less than lowest first-class cost 
for direct transportation between 
points involved, and whose travel au- 
thorization specified that travel ex 
penses for dependents should not 
exceed cost via type of transportation 
used for direct travel between such 
points, may be reimbursed cost of 
dependents’ travel even though such 
costs exceeded constructive cost of 
direct travel by freighter between 
NG SIIOG on. crncinndnemnntenceens 
Fares—lowesi first-class limitation. See 
Traveling Expenses fares, lowest first-class 
limitation 
Freight—charges—appropriation _availabil- 
icy—under Surplus Fund-Certified Claims 
Act of 1949, all balances o! appropriations 
contained in annua! appropriations bills 
and made specifically for service of any 
fiscai year shali be applied only to pay 
ment o! expenses properly incurred during 
that vear or to fulfillment of contracts 
properly made within that year, and 
therefore charges for transportation of 

Govt. supelies are not chargeable to appro- 

priation for fiscal year in which supplies 

are purchased if transportation is per- 

formed in subsequent fiscal year and the 

contract of transportation is separate from 

contract o! purchase........ pind ovieamnaniin ie 
Household effects: 

Airplanes, sailboats etc —Foreign Service 
personnel—under sec. 911 of Foreign 
Service Act of 1946, which authorizes 
Sec. of State to pay cost of transporting 
furniture and household and personal 
effects of officers and employees of For- 
eign Service, term “persona! effects” is 
not synonymous with term ‘personal 
property.” and therefore expenses inci- 
dent to transportation of Foreign Service 
officer’s privately-owned airplane or sail- 
boat may not be paid under authority 
for transportation of furniture, house- 
hold and personal effects.............. . 
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431 


293 


12 


Household eflects—Continued 
Commutation—weight evidence require- 
ment—minimum tariff cequirement— 
phrase “‘minimum tariff requirement” 
used in sec. 12 (a) of E. O. No. 10507. 
dated Dec. 10, 1953, which authorizes 
reimbursement for transportation of 
household effects of employees upon 
change of official station to extent of 
“minimum tariff requirement” in case 
weight o! effects is less than 1000 pounds 
refers to commuted rate authorized in 
Executive Order for 1999 pounds or less, 
and not to minimum tariff charged by 
carrier for 1000 pounds.................- 


Employees appointed or assigned to duty 
overseas: 


Point [V empioyees—amendment 0! sec. 
5.3 of Foreign Service Travel Regs. 
which reduced maximum weight of 
effects Foreign Service officer or em 
ployee may transport at Government 
expense and restricted utilization of 
weight allowance to five percent for 
shipment of foodstuffs. drugs, tobacco 
products, and toilet articles is appli 
cable to current shipments for em- 
ployees who on effective date of 
amendment. were serving overseas 
under Point [V Program and whose 
transportation allowances are gov- 
erned by such reguilations............ 


Return to United States—time limita- 
tion—under Administrative Expenses 
Act of Aug. 2, 1946 as amended by act 
of Sept. 23, 1950. providing that return 
travel and transportation expenses of 
employees assigned to posts of duty 
outside continental U. S. will be al- 
lowed upon “‘separation.’’ it is neces- 
sary that complete separation from 
service be effected. including lump- 
sum leave payment; however, trans- 
portation of household goods and 
effects, if expense thereof is to he borne 
by Govt., may begin within two years 
after time of employee’s return to 
PUD Sncicdnenmneesian —— aee 


Military, nava!, etc., personnel: 

Discharge resignation, separation, ete.— 
termination of Regular Army Officer's 
temporary active duty commission in 
Army of U. 8. concurrently and as 
result of acceptance of his resignation 
from Regular Army may be considered 
& separation from service by reason of 
resignation within purview of section 
14 (h) of E. O. No. 100858 so as to pre- 
clude transportation of household 
effects at Government expense from 
tast duty station to home-_............ 

First duty station—prior shipment inci- 
dent to prior period of active duty— 
under sev. 303 (c) of Career Compen- 


Page 
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273 


200 


219 
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TRANSPORTATION—Continued 


Household effects—Continued 
Military naval, ete., personnel—Con. 
sation Act of 1949 and par, 8009-2a ol 
Joint Travel Regs pursuant 
thereto, an enlistee in Air Force in 
grade for which shipment of household 
goods is authorized is entitled to ship- 
ment of household effects from home 
to first permanent station at Govt. 
expense even though such effects were 
shipped to home at Govt. expense 
incident to relief from prior period of 
eee 
Receipts as condition to reimbursement. 
See Receip's 
Storage charges. See S/orage 
Weight limitation—commutation—mini- 
mum .ariff requirement—phrase * mini 
mum tariff requirement’ used in sec. 
12 (a) of E O. No. 10507, dated Dec. 
10. 1953, which authorizes reimburse- 
ment for transportation of household 
effects of employees upon change of 
Officia! station to extent of ‘minimum 
tariff requirement” in case weight of 
effects is less than 1000 pounds refers to 
commuted rate authorized in Executive 
Order for 1999 pounds or ‘ess, and not to 
minimum tariff charged by carrier ‘or 
1000 pounds... -.. sicecntataiietitealeiaiieiiacemaa adie 
Military naval, etc. personnel—chartered 
air carriers—audit procedure—contracts 
for charter of airplanes for moving military 
personne! having been let on competitive 
basis allowable charges must be deter 
mined on basis of quotation furnished by 
association representing carriers. but not 
in excess of published tariff otherwise 
applicable, and vouchers must be sup- 
ported by proof of actual performance of 
ferry miles claimed, therefore, proposal 
that this Office agree to set-off of ieny 
miles flown but not billed against terry 
mites billed but not flown on theory that 
they will equalize may not be adopted 
nor may set-off be permitted of glieged 
Credils aguuisl deDils Os Gillerelle Uleiuwes - 
of Association ............ cavecooesesecece 
Requesis—issuance, use, etc.—single .icket 
procured by means of request converted 
to family rate plan ticket—employee who 
procured single first-class airline ticket for 
use in authorized travel by means of trans- 
portation request, and who converted 
ticket into “family rate plan’ tickets for 
himself and wile by payment of additional 
amount out of personal funds—and at no 
additional expense to Govt.—is not re 
quired to refund one half of savings accru 
ing to him for wife’s transportation how 
ever, this should not be viewed as condon 
ing in 


issued 


uture cases the utilization of Govt. 


transportation requests for any purpose 
other than authorized travel on official 
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TRANSPORTATION—Continued 


Tickets—single converted to family rate plan 
ticket—employee who procured single first- 
class airline ticket for use in authorized 
travel by means of transportation request, 
and who converted ticket into ‘‘ family rate 
plan” tickets for himself and wife by pay- 
ment of additional amount out of personal 
funds—and at no additional expense to 
Govt.—is not required to refund one-half 
of savings accruing to him for wife's trans- 
portation; however, this should not be 
viewed as condoning in future cases the 
utilization of Govt. transportation re- 
quests for any purpose other than author- 
ized travel on official business............ 

Vessels: 

Foreign: 
Availability of American vessel: 

Freighter with limited passenger ac- 
commodations—sec. 901 of Merchant 
Marine Act of 1936 which requires 
an officer or employee of U. S. 
traveling on official business over- 
seas to travel and transport personal 
effects on ships registered under laws 
of U_ 8S. when such ships are avail- 
able, is not considered to require use 
of American vessel classified as 
freight vessel, with limited passenger 
accommodations even though such 
vessel is only ship of American 
CU GI iniiniittncuticsuanecs 

Port not served —commissioned officer 
of Coast and Geodetic Survey serv- 
ing in Liberia incident to technical 
cooperation program under Act for 
International Development, on re 
assignment to duty in Florida, may 
travel with dependents at own ex- 
pense from Liberia to New York via 
Europe using foreign vessel part of 
way—no American being 
available—with leave en route and 
be reimbursed, inciuding per diem, 
for such travel! not 
which would be incurred by usually 
traveled route from Liberia to New 
York, and be paid per diem tor ra 
travel from New York to Florids 
also all travel costs may be paid 
from funds transferred to Dept. of 
Commerce by Foreign Operations 


vessels 


to exceed costs 


TRAVEL ALLOWANCE: 


Military naval, etc.: 

Active duty as reservist after discharge 
from regular service without reenlist- 
ment in reserves—naval reservist who 
enlisted in Regular Navy and who, sub- 
sequent to discharge from Regular Navy 
and without reenlisting in Naval Re- 
serve, again served on active duty in 
Naval Reserve until original enlistment 
in Naval Reserve would normally have 
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Dependents. 
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TRAVEL ALI OWANCE—Continued 
Military, naval, ete.—Continued 


terminated may be considered member 
of Naval Reserve on active duty during 
such period for entitlement to travel 
allowance incident to release from active 
Reserve service, settlement for unused 
leave at date of release from active duty, 
credit for active service in Reserve for 
future retirement, transportation of de- 
pendents, and mustering-out pay_....-. 
Place to which entitled—upon retirement— 
reservists—par. 1150-3 Joint Travel 
Regs., which permits certain members 
of Reserve on retirement to select home 
for travel and transportation allowance 
purposes, reserve members of Armed 
Forces or members of Army of U. S. 
serving without component who were 
placed on retired list for any reason prior 
to Apr. 1, 1951, effective date of said 
paragraph, may not select home. other 
than home of record, for trave! and 
transportation allowance purposes, and 
sec. 402 (i) of Career Compensation Act 
of 1949, which gives retired Reservists 
same pay, rights. benefits and privileges 
as regular retired personnel, is not for 
application in such cases 





TRAVELING EXPENSES: 
See, also. Mileage; Subsistence; and related 
headings. 
Air travel: 


Sleeping accommodations: 

Incident to overseas travel—sleepair 
seat—sleeper seat accommodation— 
called “‘sleepair seat’’—which is offered 
by airline in lieu of sleeper berth ac 
commodation, may be regarded as 
sleeping accommodation in nature of 
standard berth within meaning of 
sleeper plane accommodation provi- 
sions of Standardized Govt. Travel 
Regs. and Foreign Service Travel 


Sleepair seat—sleeper seat accommoda- 
tion—called ‘‘sleepair seat’’—which is 
offered by airline in lieu of sleeper 
berth accommodation may be re- 
garded as sleeping accommodation in 
nature of standard berth within mean 
ing of sleeper plane accommodation 
provision of Standardized Govt. 
Travel Regs. and Foreign Service 
| en 

See Transportation, depend- 

ents; Mileage dependents 


Employees appointed or assigned to duty 


overseas: 

Circuitous route return to United States: 

Government reimbursement liability— 
overseas employee who returned to U. 
S. with dependents, and who traveled 
over indirect route for persona! conven- 
ience, may be reimbursed only for ex- 
penses actually incurred not to exceed 
amount that would have been expended 
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34 


81 


391 


391 


Employees appuinted or assigned to duty 


overseas— Continued 


Circuitous route return to United States— 


Continued 
for travel by most economica! usually 
traveled route 


Failure to fulfill contract obligation— 


separation for purpose of Government— 
appointee who accepted overseas assign- 
ment and executed employment agree- 
ment requiring 24-month tour of duty 
with understanding that family would 
join him at overseas post and who re- 
turned to U_ 8S. in less than year to 
accept private position, because family 
was precluded from joining him by 
reason of restriction placed on travel of 
minor children to such post may be 
reimbursed cost of return transporta 
tion, provided employing agency makes 
determination that separation was one 
for reasons beyond control of individual 
and is acceptable to agency 


Return to United States on leave. See 


Trareling Expenses, feares of absence, 
return to United States from overseas. 


Return to United States upon separation: 


Actual separation requirement—under 
Administrative Expenses Act of 1946, 
as amended by act of Sept. 23, 1950, 
which provides that return travel and 
transportation expenses of overseas 
employees who complete specified 
minimum period of service will be 
allowed upon separation from service, 
the phrase ‘“‘upon separation from 
service” may not be regarded simply 
as requiring that such employee must 
complete minimum period of service 
in overseas area, and therefore sepa 
ration from Federa! Service is neces- 
sary prerequisite to payment by Govt. 
EE 

Leave status while seeking employment, 
ete.—under Administrative Expenses 
Act of 1946, as amended by act of Sept. 
23, 1950, employees returning from 
overseas after completion of minimum 
period of service may not be retained 
on rolls in leave status for short period 
of time in order that they may seek 
employment within the U S without 
losing tenure of their employment 
under sec. 1310 of the Supplemental 
Appropriation Act, 1952 (Whitten 
Rider) and in order to eliminate re- 
quirements of lumpsum leave pay- 
ment and refund and other adminis- 
trative complications 


Employees serving without or at nominal 
compensation See 
private parties 


Traveling Expenses, 


Employees suspended tor security reasons— 
attendance at 


hearings—travel of em 


ployee. suspended without pay in interest 
of national! security, in attending adminis- 
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TRAVELING EXPENSES—Con. 
trative hearing of his case under right 
conferred by act of Aug. 26, 1950, before 
termination of employment, is considered 
official business, and therefore employee 
may be paid transportation expenses in- 
curred incident to such travel and per 
diem subsistence allowance in accordance 
with Standardized Govt. Travel Regs.... 

Fares: 

Air travel—family rate plan ticket—em 
ployee who procured single first-class 
airline t cket for use in authorized travel 
by means of transportation request, and 
who converted ticket into “family rate 
plan” tickets for himself and wife by 
payment of additional amount out of 
personal ‘unds—and at no additional 
expense to Govt.—is not required to 
refund one-half of savings accruing to 
him for wife's transportation, however, 
this should not be viewed as condoning 
in future cases the utilization of Govt. 
transportation requests for any purpose 
other than authorized travel on official 
PR iaicniccccthcdatedsitchveditidss 

Lowest first-class limitation: 

Only superior accommodation avail- 
able—early departure and delayed 
return—while superior accommoda- 
tions on all-room trains may not be 
allowed as “lowest first-class rate” if 
lower berths are available on other 
trains between points of travel, an 
employee who travels on all-room 
train. because use o: train carrying 
standard sleepers would require de- 
parture eighteen and one-half hours 
earlier and delay return eleven and 
one-quarter hours, may be reimbursed 
difference between cost of lower berth 
and employee’s share of cost of bed- 
room which is iess than cost of room- 
CT 

Sta.erooms. bedrooms roomet es. etc.: 
Emp oyee traveling by rail to confer- 

ence which was scheduled to start 

immediately following his arrival, 
who exchanged lower berth—which 
constituted lowest first-class accom- 
modation—for roomette because of 
need for facilities to complete vital 
report, may not be reimbursed ex- 
cess cost, in absence o/ administra- 
tive determination that roomette 
was necessary for security reasons 
even though it was administratively 
determined that timely completion 
of report was o/ greater benefit to 
Govt. than savings to be derived 
from use of lower berth............. 
Multiple occupancy: 

Under par 13 b (1) of Standardized 
Govt. Travel Regs., as amended, 
which authorizes allowance of 
minimum first-class stateroom ac- 
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Fares—Continued 
Lowest first-class limitation—Continued 


Staterooms bedrooms. roomettes, 
ete.—Continued 
Multiple occupancy—Continued 
commodations to employees trav- 
eling on official business, reference 
to “first-class accommodations” 
as used therein means lowest 
first-class accommodation in 
stateroom, and therefore in mul- 
tiple occupancy staterooms extent 
of costs for which Govt. is liable 
is rate per person for multiple 
Ce iicestencvesevecsunvetaeh 
When bedroom is minimum first- 
class accommodation available on 
train at time reservation is made, 
one space in bedroom constitutes 
lowest first-class accommodation 
for which Govt. is required to pay 
under minimum first-class ac- 
commodation provisions of par. 
13 a (1) of Standardized Govt. 
Travel Regs., and therefore if 
employee traveling on official 
business does not wish to share 
bedroom excess cost incurred for 
exclusive use is to be borne by 
I candieawcthtemmncesedee 
When official or employee of Govt., 
while traveling on official business, 
shares occupancy of stateroom 
with member of family extent of 
stateroom costs for which Govt. is 
liable is not changed, and there- 
fore under minimum first-class 
stateroom accommodation pro- 
visions of par. 13 b (1) of Stand- 
ardized Govt. Travel Regs., as 
amended, any costs for such 
Stateroom is excess of rate per 
person for multiple occupancy 
are to be borne by official or 


When stateroom advertised for 
multiple occupancy constitutes 
minimum first-class accommoda- 
tion available at time reservation 
is made, provisions of par. 13 b (1) 
of Standardized Govt. Travel 
Regs.. as amended, which au- 
thorize allowance of minimum 
first-class stateroom accommoda- 
tions, have effect of requiring 
employees traveling on official 
business to share space in such 
stateroom whenever possible, 
either with other Govt. officials 
or employees traveling on officlal 
business, or with persons not 
traveling on official business_._... 


Reimbursement—for ms— Acctg. Sys. 


Memo. 19, Supp. 1, Dec. 8, 1953......... 
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TRAVELING EXPENSES—Con. 
Leaves of absence—return to the United 
States from overseas—separation effected 
overseas—under Administrative Expenses 
Act of 1946, as amended by act of Sept. 23, 
1950, employees returning from overseas 
after completion of minimum period of 
service may not be retained on rolls in leave 
status for short period of time in order that 
they may seek employment within the 
U. S. without losing tenure of their em- 
ployment under sec. 1310 of the Supple- 
mental Appropriation Act, 1952 (Whitten 
Rider), and in order to eliminate require- 
ments of lump-sum leave payment and 
refund and other administrative com- 
Ee 
Military, naval, etc., personnel: 
Fares: 

Special conveyances—Coast Guard 
member who is required to perform 
travel to place not served by common 
carriers under circumstances not 
permitting transportation by Govt. 
vehicle, and who is authorized by 
proper orders to hire special con- 
veyance (taxicab, U-Drive car, air- 
plane, etc.) to perform such travel, 
may be reimbursed under provisions of 
I I I sais atentacltcintnets 

Taxicabs: 

Between home and depot—Army 
officer who was stationed in Phila- 
delphia, Pa., and who resided out- 
side limits of officlal station, is not 
entitled to reimbursement of taxi- 
cab fares incident to travel on 
official business, under orders, from 
residence to railroad terminal, but 
may be reimbursed maximum taxi- 
cab fare from any point within 
official station or post of duty to 
railroad terminal utilized .........- 

Other than local travel—under taxi 
fare reimbursement provisions of 
par. 4400-2, Joint Travel Regs., 
Army officer who, incident to tem- 
porary duty, traveled 30 miles 
by taxi at personal expense instead 
of using available train, may not 
be reimbursed actual cost incurred 
for use of taxi, however reimburse- 
ment may be made at rate of five 
cents per mile for such trip as au- 
thorized in par. 4203-3a of said 
BE a nc cinanckdabebsincnsere 

Joint Travel Regulations: 

Amendment—effective date—under Ca- 
reer Compensation Act of 1949, travel, 
transportation, and per diem allow- 
ance rates must be “promulgated” or 
published before they can become 
effective, and therefore changes in 
regulations modifying such rates 
require publication before or con- 

currently with effective date of changes 
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Military, naval, etc., personnel—Continued 
Joint Travel Regulations—Continued 
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and in such manner as to give actual 
or constructive notice to persons 
whose rights may be affected; however, 
advance notice in form of bulletin, or 
other immediate means of com- 
munication, may be disseminated 
pending formal publication of changes. 
Retroactive effect—right to travel allow- 
ance which has vested and become 
fixed may not be increased or de- 
creased by subsequent administra- 
tive action in promulgating retro- 
active regulations, and therefore en- 
listed man who, incident to discharge 
from service, was paid travel allow- 
ance prescribed by par. 4154, Joint 
Travel Regs., in effect on date of dis- 
charge is not entitled to additional 
travel allowance based on memo- 
randum purporting to amend such 
regulations retroactively to date prior 
to discharge date..................... 
Special conveyances—Coast Guard 
member who is required to perform 
official travel to place not served by 
common carriers under circumstances 
not permitting transportation by 
Govt. vehicle, and who is authorized 
by proper orders to hire special con- 
veyance (taxicab, U-Drive car, air- 
plane, etc.) to perform such travel, 
may be reimbursed under provisions 
of Joint Travel Regs 


Use of privately-owned vehicle—under 
par. 4203-3b of Joint Travel Regs. 
two members of Uniformed services 
who, under order which directed 
travel by privately-owned convey- 
ance as being more advantageous to 
Govt., performed travel in same 
privately-owned automobile may be 
reimbursed individually at rate of 
seven cents per mile for such travel. 


Personal convenience— orders issued upon 


personal request—Army officer who 
performed travel and temporary duty 
incident to orders issued as consequence 
of officer’s personal request that he be 
temporarily assigned to Armed Forces 
Institute of Pathology at Washington, 
D. C. and later to St. Louis to take 
American Board of Pathology examina- 
tion, was not on public business so as to 
be in travel status during such period 
within contemplation of travel and 
transportation allowance provisions of 
par. 3050 of Joint Travel Regs. and is 
not entitled to payment of travel and 
transportation allowances_........... 


Transfers—effective date—member of Uni- 


formed Services whose change of station or- 
ders, which authorized leave en route plus 
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TRAVELING EXPENSES—Con. 


Military, naval, etc., personnel— Continued 
Transfers—effective date—Continued 
sufficient travel time to permit travel by 
privately owned automobile for mem- 
ber’s convenience, were canceled sub- 
sequent to date member departed for 
new station, but prior to date member 
would have been required to depart by 
rail in order to reach new station on date 
indicated in orders, is not entitled to 
any travel expenses..................-.. 
Travel status determining factors—under 
Joint Travel Regs. members of uni- 
formed services are entitled to travel 
and transportation allowance cnly 
while actually in travel status and to 
per diem for all periods of temporary 
duty and determination as to whether 
assignment to particular station is 
temporary or permanent is question of 
fact to be determined from orders 
under which assignment is made and 
where necessary, from character of as- 
signment particularly as to duration 
and nature of duty enjoined 
Vehicles—use of privately owned—joint 
travel—under par. 4203-3b of Joint 
Travel Regs. two members of Uniformed 
services who, under order which di- 
rected travel by privately-owned con- 
veyance as being more advantageous to 
Govt., performed travel in same pri- 
vately-owned automobile may be reim- 
bursed individually at rate of seven 
cents per mile for such travel 
Private parties—travel from place other than 
home or regular place of business—under 
sec. 5 of Administrative Expenses Act of 
1946, which authorizes payment of trans- 
portation expenses and per diem to per- 
sons serving without compensation while 
away from homes or regular places of 
business person employed as consultant 
without compensation who was author- 
ized to travel on official business from 
point other than home or regular place of 
business to attend work conference may 
be reimbursed expense of such travel, even 
though expense exeeeds constructive cost 
of travel between home or regular place of 
business and site of conference --- ae 
Pullman—related traveling expense matters. 
See Traveling Expenses, fares. 
Routes—circuitous—payment basis—under 
sec. 3 of E. O. No. 9805, as amended, which 
provides that cost to Govt. for transporta- 
tion of immediate family of transferred 
employees shall not exceed cost of trans- 
portation by usually traveled route, and 
par. 13a (1) of Standardized Govt. Travel 
Regs., which provides for allowance of 
one lower berth for each traveler, trans- 
ferred employee whose three dependents 
occupied one lower and one upper berth 
in performance of travel over circuitous 


TRAVELING EXPENSES—Con. 


route may be allowed comparative cost of 
three lower berths in computation of excess 
cost sustained by Govt. on account of 
indirect travel 
Tips—baggage handling, transfer, etc., by 
porters—dependents’ baggage—while per 
diem allowance authorized by par. 44 of 
Standardized Govt. Travel Regs. is ap- 
plicable to all fees covering handling of 
baggage necessary for personal use of em- 
ployee (other than baggage transfer charges 
authorized under par. 41 of said regula- 
tions), it does not include handling charges 
for baggage of employee’s dependents, and 
therefore employee whose dependents 
were authorized to travel at Govt. 
expense is entitled to reimbursement for 
baggage handling charges attributable to 
dependents’ baggage, including author- 
ized excess baggage 
Vehicles: 
Use of privately owned. See also, Mileage, 
travel by privately owned automobile. 
Comparative air, etc., transportation 
costs—inclusion of excess baggage 
costs—in arriving at constructive cost 
of air travel for comparative cost pur- 
poses there may be included such items 
of expense as would be authorized if 
travel actually were performed by air, 
and therefore cost of excess baggage 
authorized in employee’s travel order to 
be transported by air may be included 
in comparative cost statement incident 
to travel by private automobile, pro- 
vided weight of baggage actually 
transported by private automobile 
equals or exceeds weight which would 
have been allowed on plane ticket plus 
authorized weight of excess baggage. 
Vessels. See Transporta/ion, vessels. 


UNIFORMS: 


Officers: 
Further $100 allowances: 
Active duty in excess of ninety-day re- 
quirement: 

Reserve officer who is ordered to active 
duty or active duty for training for 
120 days, thereby becoming entitled 
to uniform allowance in further sum 
of $100 pursuant to sec. 243 (c) of 
Armed Forces Reserve Act of 1952, 
but who serves only 80 days, must 
use actual date of completion of 
duty in measuring two-year period 
of time required to elapse, by second 
proviso of said section, before subse- 
quent payment of such allowance 
may be made, therefore for said 
officer such two-year period of time 
would begin to run on 8lst day-- 

Second proviso of sec. 243 (c) of Armed 
Forces Reserve Act of 1952, which 
provides that uniform allowance in 
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UNIFORMS—Continued 
Officers—Continued 
Further $100 allowances—Continued 


INDEX DIGEST 


Active duty in excess of ninety-day re- 
quirement—Continued 
further sum of $100 provided by said 
section shall not be payable to any 
Reserve officer entering on active 
duty for training within two years 
after completing previous period of 
such duty of more than 90 days 
duration, is not applicable to officer 
who is ordered to active duty for 
indefinite period but who serves 
i icesdicaccutebntctiaees 
Under sec. 243 (c) of Armed Forces 
Reserve Act of 1952, which provides 
that Reserve officer shall be entitled 
for each time of entry or reentry on 
active duty or active duty for train- 
ing of more than 90 days duration to 
uniform allowance in further sum of 
$100, Reserve officer who is ordered 
to active duty for period of less than 
90 days and who is continued on 
active duty in excess of 9) days un- 
der orders of indefinite duration 
amending original orders, would, 
on the 91st day of duty, be entitled 
to uniform allowance in further sum 
of $100 as of first day of duty under 
ID can cccvendinemasoes 
Under sec. 243 (c) of Armed Forces 
Reserve Act of 1952, which provides 
that Reserve officer shall be entitled 
for each time of entry or reentry on 
active duty or active duty for train- 
ing of more than 90 days duration to 
uniform allowance in further sum of 
$100, Reserve officer who is ordered 
to active duty fcr period of less than 
90 days and who is continued on 
active duty in excess of 90 days 
under new orders without break in 
service for additional specified tour 
of duty of less than 90 days, would 
establish, on first day of duty under 
new orders, entitlement to uniform 
allowance in further sum of $100 as 
of first day of duty under original 
SD endanaeenceiondaibephnenae 
Under uniform allowance provisions of 
sec. 243 of Armed Forces Reserve 
Act of 1952, Reserve officer who 
enters on active duty for period in 
excess of 90 days under orders re- 
quiring final type physical exami- 
nation subsequent to reporting for 
such duty and who, on examina- 
tion, is found to be physically unfit 
for military service and is relieved 
from active military service for such 
reason prior to expiration of 91 days, 
may not be paid $200 initial uniform 
allowance or uniform allowance in 
further sum of $100.. ........-..... 


Page | UNIFORMS— Continued 
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Active duty in excess of ninety-day 
requirement—under uniform allow- 
ance provisions of sec. 243 of Armed 
Forces Reserve Act of 1952, Reserve 
officer who enters on active duty for 
period in excess of 90 days under orders 
requiring final type physical examina- 
tion subsequent to reporting for such 
duty and who, on examination is found 
to be physically unfit for military 
service and is relieved from active 
military service for such reason prior 
to expiration of 91 days, may not be 
paid $200 initial uniform allowance 
or uniform allowance in further sum of 
gg elt ok ages SST Bi RE 

Creditable service—active duty begin- 
ning before and completed after Jan- 
wary 1, 1953—under sec. 243 (a) (2) of 
Armed Forces Reserve Act, effective 
Jan. 1, 1953, which provides that 
Reserve officer shall be entitled to 
$200 initial uniform allowance “upon 
completion as member of Reserve 
component of not less than 14 days 
active duty or active duty for train- 
ing,” Reserve officer on active duty for 
ten years who has received no initial 
uniform allowance under previous 
laws and who is relieved from active 
duty January 31, 1953, is entitled to 
$200 initial uniform allowance on basis 
of having performed ‘not less than 14 
days active duty’ completed after 
Dec. 31, 1952, and officer’s right to 
receive such allowance would not be 
affected by retirement on date of 
release from active duty__............ 

Enlisted reservists appointed as officers— 
member of uniformed services who 
was inducted into Army of U. S. as 
private and discharged one day earlier 
than necessary solely for purpose of 
reporting for active duty as officer 
pursuant to orders may not be con- 
sidered, because of break in active 
duty of only one day, as having re 
ported for active duty from civilian 
status rather than from enlisted status 
within contemplaiion of Armed Forces 
Reserve Act of 1952 and implementing 
regulations so as to be entitled to uni- 
form allowance as for officer who 
enters active duty from civilian life. 


Maintenance allowance: 


Date of entitlement: 

Marine Corps Reserve officer who 
entered on active duty May 29, 1941, 
and thereafter completed periods of 
four years of service so as to qualify 

for uniform maintenance allowance 
of $50 under sec. 302 of Naval Re- 
serve Act of 1938, on May 29, 1945, 


242 


242 
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Page | OUNIFORMS—Continued 
Officers—Continued 
Maintenance allo wance—Continued Maintenance allowance—Continned 


Date of entitlement—Continued Four-year satisfactory Federal service— 
and on May 29, 1949, and who elects Continued 


to receive third such allowance under uniform allowance may not be 


last proviso of sec. 243 (b) of Armed 
Forces Reserve Act of 1952, (com- 
puted pursuant to sec. 302 of Naval 
Reserve Act of 1938) is entitled to 
payment of such allowance on 
May 29, 1953, and such officer is not 
required to wait until completing 
four years of service subsequent to 
June 30, 1949 

While determination as to whether of- 
ficer of Reserve component is en- 
titled to $50 additional uniform 
allowance provided by sec. 243 (b) of 
Armed Forces Reserve Act of 1952 
for such officers upon completion of 
each period of four years satisfactory 
Federal! service necessarily may be 
deferred to date subsequent to com- 
pletion of such period of service. date 
of officer’s entitlement to such allow- 
ance under said section is date of 
completion of aggregate of four years 
satisfactory Federal service, there- 
fore, as to future payments, last pre- 
vious date of entitlement and last 
previous date of completion of four 
years service would be same 


Four-year satisfactory Federal service 


period— Fractional! years of satisfac 
tory Federal service are creditable in 
determining entitlement to $50 addi- 
tiona)! uniform allowance provided in 
sec. 243 (b) of Armed Forces Reserve 
Act of 1952 for Reserve officers upon 
completion of each four-year period of 
satisfactory Federal service—as pre 
scribed in Title LI] of Army and Air 
Force Vitalization and Retirement 
Equalization Act of 1948, as 
amended—but not until completion 
of Reserve officer’s service year can 
it be determined whether or not 
Officer performed satisfactory service 
for that year, or for any fraction of 
that year 

Proviso in see 243 (b) of Armed Forces 
Reserve Act of 1952, which bars pay- 
ment of $50 additional uniform allow 
ance authorized by said section for 
officers of Reserve Components 
until expiration of not less than four 
years from time of entitlement to 
last uniform allowance, is for con- 
sideration as of date on which officer 
otherwise becomes entitled to $50 
allowance, and therefore officer 
whose right to $50 uniform allowance 
existed prior to time such officer 
became entitled to receive initial 


divested of such right merely be- 
cause payment of $50 uniform allow- 
ance is deferred until after payment 
of subsequently accruing initial 
uniform allowance 


Reserve officer who completes period 


of four years of satisfactory Federal 
service which commenced prior to 
date of last entitlement to uniform 
allowance may be paid $50 uniform 
maintenance allowance provided for 
by section 243 (b) of Armed Forces 
Reserve Act of 1952 on date of expira- 
tion of four years from date of entitle- 
ment to last allowance and payment 
need not be withheld until com- 
pletion of four years of satisfactory 
Federal service earned subsequent 
to date of last entitlement 


Application to Standby Reserve—Sec. 


243 (b) of Armed Forces Reserve 
Act of 1952, which provides that 
officers of Reserve components shall 
be entitled to $50 additional uniform 
allowance upon completion of each 
period of four years of satisfactory 
Federal service applies to Standby 
Reserve as well as to Ready Reserve 


Combined service in National Guard 


and Army Reserve—under sec. 243 
(b) of Armed Forces Reserve Act of 
1952, which provides that officer of 
“@ reserve component” shall be en 
titled to $50 additional uniform 
allowance upon completion of each 
period of four years of satisfactory 
Federal service, two years satis- 
factory Federal service in Army 
National Guard, and two years 
satisfactory Federal service in Army 
Reserve may not be combined to 
constitute four years satisfactory 
Federal service under above section, 
for entitlement to $50 additional 
uniform allowance provided therein, 
Army National Guard and Army 
Reserve being separate and distinct 
organizations 


Service credits: 


Army reserve includes former Of- 
ficers’ Reserve Corps and there- 
fore officer who resigned commission 
in Officers’ Reserve Corps and who 
subsequently accepted appoint- 
ment as officer in Army Reserve 
may combine service in both units 
in computing satisfactory Federal 
service for entitlement to $50 addi- 
tional uniform allowance pro 
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Four-year satisfactory Federal service 
period—C ontinued 
Service credits—Continued 
vided in sec. 243 (b) of Armed 
Forces Reserve Act of 1952 for 
officers of Reserve components 
upon completion of each period of 
four years satisfactory Federal 


Duty which must be excluded from 
computations in determining year 
of satisfactory Federal service by 
officer of Reserve component for 
purpose of sec. 243 (b) ($50 addi- 
tional uniform allowance) of 
Armed Forces Reserve Act of 1952, 
is duty in connection with which 
uniform allowances might accrue 
under sec. 243 (a) (1) or 243 (ce) of 
act; hence, in determining satis- 
factory Federal service under sec. 
243 (b), period of only 35 days 
active duty performed under 
orders directing duty in excess of 
90 days must be excluded, but 
like period of duty under orders 
of indefinite duration would not 
be excluded 

Under sec. 243 (b) of Armed Forces 
Reserve Act of 1952, which pro- 
vides that officers of Reserve com- 
ponents shall be entitled to $50 
additional uniform allowance upon 
completion of each period of four 
years satisfactory Federal service, 
there is no requirement that four 
years service be continuous and 
break in service would not de- 
prive officer of credit for satis- 
factory Federal service already 
performed 

Under sec. 243 (b) of Armed Forces 
Reserve Act, approved July 9, 
1952, which provides that Reserve 
officers shall be entitled to $50 addi- 
tional uniform allowance upon 
completion of each period after 
date of its enactment of four years 
satisfactory Federal service, Re- 
serve officer who completed four 
years of satisfactory Federal serv- 
ice on June 30 1952, may not be 
considered to have completed 
such service on July 10, 1952, so as 
to be entitled to $50 additional 
uniform allowance; however, if 
said officer has service for period 
July 1 (Beginning of new service 
year) to July 10, 1952, determina- 
tion could be made on or after June 
30, 1953, as to whether officer be- 
came entitled to such uniform 
allowance as of July 10, 1952 


portation—hiring of special conveyances 
(e. g., taxicabs, U-Drive cars, airplanes, 
etc.) by Coast Guard for transportation 
of Coast Guard members to places not 
served by common carrier, when circum- 
stances do not permit transportation by 
Govt. vehicle, is not violation of prohibi- 
tion against hire of motor passenger-carry- 
ing vehicles contained in 5 U. 8. Code 78 
(a), notwithstanding absence of specific 
statutory authority for Coast Guard to 
RP Oy PERI cencucuescccsupiseciunes 
Purchases: 
Cost, purchase, and other limitations: 
Consideration of trade-in or resale 
value—future trade-in or resale value 
of automobile based on anticipated 
depreciation of vehicle may not be 
considered as factor in evaluating bids 
for present purchase of new automobile 
Status of ambulances as passenger- 
carrying vehicles—“ field ambulances” 
described as being basically one-ton 
panel trucks adapted at factory to 
ambulance use by addition of special 
equipment, which, as completed, are 
designed and constructed solely to 
transport sick or injured and not 
freight, clearly are passenger vehicles 
and not trucks, and therefore purchase 
of such vehicles is subject to prohibi- 
tion in sec. 5 of act of July 16, 1914, as 
amended, against purchase of pas- 
senger motor vehicles without specific 
authorization. 29 Comp. Gen. 213, 
amplified 
Transportation of privately owned. See 
Transportation, automobiles, 


VESSELS: 
Sales: 

Subsidies. See Maritime Administration, 
subsidies. 

Trust fund account to facilitate sales— 
availability for payment of libel actions— 
moneys held in trust account established 
to facilitate sales of vessels under Mer- 
chant Ship Sales Act of 1946 may not 
be used for payment of expenses incident 
to libel actions aga:nst vessels or for any 
other expenses as distinguished from 
adjustments or refunds of “unearned” 
moneys such as advance payments of 
charter hire and deposits accompanying 
purchase applications not consummating 
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VOUCHERS: 
Invoices: 

Government bills of lading—consignee’s 
certificate of delivery requirement— 
carrier which transported enlisted man’s 
household effects under Govt. bill of 
lading may not be allowed payment 
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VOUCHERS— Continued 


Invoices—Continued 
unless voucher is accompanied by con- 
signee’s certificate or signed statement 
that shipment was delivered in apparent 
good order and condition Sanaa 
Signatures—rubber stamp signatures— 
facsimile signature which has been 
rubber-stamped on certified invoice of 
contractor whose responsible officer has 
adopted and recognized such facsimile 
as own signature, and which affords 
U. S. no less protection than handwrit- 
ten signature, may be accepted as valid_ 
Voucher and schedule of payments—voucher 
classification—Gen. Regs. 115—Revised, 
Supp. 2, Oct. 7, 1953 


WAIVERS: 


Pay and allotment overpayments—Comp- 
troller General’s waiver authority under 
Dependents Assistance Act of 1950. See 
General Accounting Office, Comptroller 
General, waiver of recovery of pay and allot- 
ment overpayments. 


WORDS AND PHRASES: 


Capital transfers—Acctg. Sys. Memo, 29, 
July 8, 1953 

Employed on Active Duty—under sec. 4 of 
Naval Aviation Personnel Act of 1940, as 
amended, which contemplates payment 
of pay and allowances to members of Naval 
Reserve who are ordered to active duty 
and suffer disability or death in line of 
duty from injury while so employed— 
including payment for periods of hospital- 
ization from such injury—member of Na- 
val Reserve may not be regarded as being 
“employed on active duty” during periods 
of travel to or from active or training duty, 
and therefore Naval Reservist who is in- 
jured while traveling home in connection 
with release from active duty and hospital- 
ized for five months, accrues no rights to 
active duty pay and allowances under 


Final Pay—pay and allowances otherwise 
due and unpaid, or unreserved, when 
person is separated from Govt. service— 
either military of civilian—fnay be re- 
garded as part of final pay which may be 
applied against debts to Govt 

Government agency: 

Under administrative travel regulations 
which authorize per diem for travel out- 
side continental U. 8. and provide for 
reduced per diem rate where Govt.- 
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WORDS AND PHRASES—Con. 


Government agency—Continued 
owned or operated quarters and/or meal 
facilities or quarters in facility operated 
under Govt. control or supervision are 
used by employee and paid for from 
personal funds, term ‘‘Govt.”’ refers to 
U. S. Govt. and does not cover meals 
and/or quarters paid for by employee to 
foreign government, or to facility oper- 
ated under control or supervision of for- 
eign government, so as to require reduc- 
tion in employee’s per diem rate________ 
Under par. 47 (a) of Standardized Govt, 
Travel Regs., which provide for deduc- 
tion of one-fifth of authorized per diem 
for each meal and/or lodging furnished 
without charge by Govt. agency, phrase 
“Govt. agency” refers to U. S. Govt. 
only and was not intended to apply to 
meals and/or lodging furnished to em- 
ployees by foreign government without 
cost to U. S. so as to reduce authorized 
per diem allowance of such employees, 
and like result is required in application 
of similar administrative travel regula- 
tions which use term “‘ Govt.” 
Pensions—pension is similar to wages and 
salaries in that it is payable in stated in- 
stallments and mainly designed for main- 
tenance of pensioner and dependents, and 
therefore the amount of Spanish-American 
War pension received by mother of Army 
officer should be considered income for 
dependency allowance purposes in deter- 
mining entitlement of officer to increased 
allowance as for officer with dependent 
mother for period prior to July 31, 1950 
(day preceding effective date of Depend- 
ents Assistance Act of 1950) 
Resident—term resident as used in sec. 640 
of proposed Dept. of Defense Appro. Act, 
1954, prohibiting payment of foreign duty 
allowances to U. S. citizens resident in 
territories or possessions, applies to all 
U. S. citizens whose residence in Territory 
or possession is not attributable to their 
I ciielitnwitabniinaindthdinvns 
Retired pay—term ‘retired pay” generally 
has reference only to that percentage of 
base and longevity pay or basic pay fixed 
by particular statute to be paid to retired 
member and where allowances have been 
authorized for members ‘of uniformed 
services after retirement, such allowances 
have retained their character as allowances 
apart from retired pay of such members-. 





